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MAGNA CARTA[1]

TO the student of Amer�can �nst�tut�ons �t must appear s�ngularly
�mpress�ve and �nstruct�ve that the members of the Const�tut�onal
Convent�on of the state of New York have paused �n the�r �mportant
work to celebrate the seven-hundredth ann�versary of the Great
Charter of Engl�sh L�bert�es and to look back reverently through the
centur�es to the sources of our const�tut�onal law and to the days
when our ancestors were lay�ng the foundat�ons of c�v�l l�berty and
pol�t�cal just�ce. It �s, �ndeed, no exaggerat�on to assert that Magna
Carta marked the greatest pol�t�cal epoch �n the h�story of our race,
�n that �t saved England from becom�ng one of the arb�trary and
degrad�ng despot�sms wh�ch arose �n Europe after the overthrow of
the feudal system, and that from �ts pr�nc�ples sprang representat�ve
and const�tut�onal government, w�th all that these terms have grown
to mean to Amer�cans. Th�s ceremony must aga�n emphas�ze the
great truth that everyth�ng wh�ch has power to w�n the obed�ence and
respect of men must have �ts roots deep �n the past, and that the
more slowly �nst�tut�ons have grown, so much the more endur�ng are
they l�kely to prove.
Two hundred and e�ghteen years ago the royal governor of New York
�s reported to have excla�med to the leg�slature of the colony: "There
are none of you but are b�g w�th the pr�v�leges of Magna Carta." And
to-day, Mr. Pres�dent, can �t not be sa�d w�th equal force and pr�de
that there are no Amer�cans but are b�g w�th the pr�v�leges of Magna
Carta? Long may that cont�nue to be true! To prov�de that the sp�r�t of
these pr�v�leges shall endure forever, so far as l�es �n human power,
�s the h�ghest and noblest duty of every Amer�can const�tut�onal
convent�on.
Other speakers w�ll treat of the h�stor�cal and pol�t�cal aspects of
Magna Carta and of �ts re�ssues and conf�rmat�ons by k�ng after k�ng
and parl�ament after parl�ament. I am to speak of the legal value of



some of the card�nal features of the Great Charter as antecedents of
pr�nc�ples wh�ch are closely connected w�th our present pol�t�cal l�fe
and wh�ch cont�nue to �nv�gorate our system of const�tut�onal law. But
my treatment of th�s large and �mportant aspect of the subject must
necessar�ly be �nadequate, �n v�ew of the l�m�ted t�me at your
d�sposal.
It �s undoubtedly true that Magna Carta conta�ned much that was old
�n 1215 and much that subsequently became ant�quated because
�nappl�cable to changed cond�t�ons; yet �t then crystall�zed and
served to perpetuate the fundamental pr�nc�ples of the l�bert�es of
Engl�shmen. Solemnly conf�rmed no less than th�rty-seven t�mes by
seven k�ngs of England, �t naturally became �n the eyes of
Engl�shmen the embod�ment of the�r deepest and most f�rmly rooted
r�ghts and l�bert�es and the�r great and st�rr�ng battle-cry aga�nst
tyranny. The re�ssue of 1225 st�ll rema�ns on the Engl�sh statute
books as �n full force and effect, so that, as an Engl�sh h�stor�an has
recently sa�d, every act appear�ng on the statute rolls �s �n a sense
an act amend�ng Magna Carta.
The sp�r�t of Magna Carta, as �t thus surv�ved, has for centur�es
�nsp�red Engl�shmen and Amer�cans, even though �ts letter may be
dead and most of �ts prov�s�ons may long ago have become obsolete
and the�r exact mean�ng h�dden beneath the ru�ns of the past.
Indeed, prov�s�ons of the Great Charter were frequently v�olated by
k�ng and parl�ament after 1215, and were allowed to fall �nto neglect
for generat�ons at a t�me; but �t cannot be doubted that, �f the
pr�nc�ples they embod�ed had been observed, they would have
secured permanent pol�t�cal l�berty and const�tut�onal government to
England long before the seventeenth century, and that only
d�sregard of those pr�nc�ples made poss�ble the f�ve centur�es of
tyranny and oppress�on recorded by Engl�sh h�story.
It may l�kew�se be true, as some h�stor�ans of the sc�ent�f�c school
are now contend�ng, that the framers of the Great Charter and the
representat�ves of the Engl�sh church, baronage and people
gathered on the meadows at Runnymede on the 15th day of June,
1215, had l�ttle or no grasp of the sc�ence of pol�t�cs or of
const�tut�onal pr�nc�ples as we understand them. It �s probably true



that they had no very def�n�te concept�on of the theory of
representat�ve government, or of the separat�on of governmental
powers, or of those �nal�enable r�ghts of the �nd�v�dual wh�ch our
Declarat�on of Independence was later to procla�m, just as �t �s
probably true that very few of them could even read the language �n
wh�ch the charter was wr�tten. But statesmen and lawyers, �n deal�ng
w�th the pract�cal problems of const�tut�onal government, w�ll not
m�n�m�ze the value of Magna Carta, and our debt to the generat�on
that forced �t from K�ng John, merely because the underly�ng
pr�nc�ples may not have been fully grasped by �ts framers and �ts
trad�t�ons may be based on legends and myths. It �s enough that the
charter conta�ned the germ and the sp�r�t of c�v�l l�berty and pol�t�cal
just�ce.
It may be conceded that the framers of Magna Carta bu�lded better
than they knew, and l�kew�se that many of the trad�t�ons as to the
�ntent, mean�ng and scope of �ts prov�s�ons—trad�t�ons wh�ch were
so potent and �nsp�r�ng dur�ng the seventeenth and e�ghteenth
centur�es—were founded, as �s now asserted, upon legends and
myths. Yet, these legends and trad�t�ons, grow�ng up and cluster�ng
around Magna Carta, served to keep al�ve and perpetuate �ts sp�r�t.
They generated the sent�ment wh�ch �mpelled men to patr�ot�c and
hero�c sacr�f�ce �n the cause of l�berty; they susta�ned generat�on
after generat�on �n the recurr�ng struggles for pol�t�cal just�ce and
equal�ty before the law; they formed and preserved a publ�c moral�ty
wh�ch prevented v�olat�ons of the pr�nc�ples of the Great Charter, and
they were of �ncalculable �nsp�rat�on and encouragement to
Engl�shmen and Amer�cans, �f not to the whole world. The great
trad�t�ons of Magna Carta have made �ts her�tage pecul�arly valuable
and �ts serv�ce to human�ty �mmortal. It �s because of these trad�t�ons
that Magna Carta �s doubly sacred to us, as �t was to our forefathers.
Many of us, however, venture to bel�eve that the unknown author of
the or�g�nal Art�cles of the Barons or of the Great Charter �tself—�f �t
was not the learned Stephen Langton, who had been educated at
the Un�vers�ty of Par�s and was fam�l�ar w�th Roman and canon�cal
law and the charters of l�bert�es wh�ch the k�ngs of France had been
grant�ng to the�r subjects—knew far more of the underly�ng and



v�v�fy�ng pr�nc�ples of jur�sprudence and pol�t�cs than some of our
modern cr�t�cs are w�ll�ng to attr�bute to that generat�on. Be th�s as �t
may, the pol�t�cal �nst�nct of our race must have gu�ded the framers to
the eternal truths upon wh�ch the Great Charter of L�bert�es was
based, even though they �mperfectly comprehended these truths, or
d�d not comprehend them at all. A s�ngle phrase l�ke "the law of the
land" �n a pol�t�cal document �s often w�ser than �s real�zed, not
merely by the masses who accla�m �t, but even by the leaders who
wr�te �t. It may happ�ly serve to preserve and compress �nto very
small compass the rel�cs of anc�ent w�sdom, notw�thstand�ng the fact
that later generat�ons are frequently puzzled to dec�pher the contents
and d�scover the mean�ng. Such a phrase, as has been well sa�d of
the language of a nat�on, "somet�mes locks up truths wh�ch were
once well known, but wh�ch �n the course of ages have passed out of
s�ght and been forgotten. In other cases �t holds the germs of truths,
of wh�ch, though they were never pla�nly d�scerned, the gen�us of �ts
framers caught a gl�mpse �n a happy moment of d�v�nat�on, ... and
often �t would seem as though rays of truths, wh�ch were st�ll below
the �ntellectual hor�zon, had dawned upon the �mag�nat�on as �t was
look�ng up to heaven."[2]

F�rst and foremost among the card�nal pr�nc�ples of Magna Carta
was the �dea, then beg�nn�ng aga�n to germ�nate throughout Europe,
that the �nd�v�dual has natural r�ghts as aga�nst the government, and
that those r�ghts ought to be secured to h�m by fundamental laws
wh�ch should be unalterable by k�ng or counc�l. No one can study the
h�story of European pol�t�cs dur�ng the great construct�ve th�rteenth
century w�thout be�ng �mpressed by the fact of the rev�val of th�s
concept�on �n men's m�nds, not only �n England, but on the
Cont�nent, where �t man�fested �tself �n vary�ng forms and �n d�fferent
connect�ons. I say rev�val, because the same conv�ct�on had
preva�led hundreds of years before �n both Greece and Rome; but �t
had been lost for centur�es.
The �dea that the fundamental laws of the land—the p�ous and good
old laws of Alfred and of Edward, as the Engl�sh called them, or les
lo�s fondamentales, as the French were then call�ng them—were
unalterable and that any governmental regulat�on, or ed�ct, or statute



to the contrary should be treated as vo�d and null, �s pla�nly
enunc�ated �n the f�rst chapter of Magna Carta, where K�ng John
grants to the freemen of the k�ngdom "all the underwr�tten l�bert�es,
to be had and held by them and the�r he�rs, of us and our he�rs
forever," and �n chapter s�xty-one, where the k�ng covenants that he
"shall procure noth�ng from any one, d�rectly or �nd�rectly, whereby
any part of these concess�ons and l�bert�es m�ght be revoked or
d�m�n�shed; and �f any such th�ng has been procured, let �t be vo�d
and null." It �s certa�n that dur�ng the th�rteenth and fourteenth
centur�es the theory generally preva�led �n England that the
concess�ons and l�bert�es of the Great Charter had been granted
forever and were unalterable by the k�ng, or even by parl�ament.
Thus, we f�nd parl�ament enact�ng �n 1369, w�th the consent of
Edward III., that the Great Charter of L�bert�es should be "holden and
kept �n all po�nts, and �f any statute be made to the contrary, that
shall be holden for none."
One of the scholarly cr�t�cs of Magna Carta suggests that th�s
enactment of 1369 was qu�te an "�llog�cal theory" on the part of
parl�ament, because, to quote h�s language, "�f parl�ament had power
to alter the sacred terms of Magna Carta, �t had power to alter the
less sacred statute of 1369 wh�ch declared �t unalterable."[3] The
conclus�ve answer to th�s k�nd of reason�ng, at least as �t must seem
to statesmen and lawyers, �s that Magna Carta was then regarded as
someth�ng very d�fferent from and much h�gher than any ord�nary
statute. The people of that day would have protested, �f the log�c of
parl�ament had then been challenged by the learned, that Magna
Carta was a permanent charter of l�bert�es and as such not subject to
amendment or null�f�cat�on by mere statute. But log�cal or �llog�cal as
the act of 42 Edward III. may have been at the t�me, or may seem to
be to the log�c�ans of the twent�eth century, �t serves to show that �n
the fourteenth century the Engl�sh people understood and �ntended,
and the k�ng and parl�ament expressly agreed and conceded, that
the l�bert�es guaranteed by the Great Charter, then be�ng aga�n and
aga�n conf�rmed, were unalterable, and that any statute to the
contrary should be "holden for none."



The sp�r�t of that declarat�on st�ll l�ves �n every Amer�can const�tut�on.
We certa�nly have here the antecedent of the great controll�ng
pr�nc�ple underly�ng the whole structure of Amer�can const�tut�onal
law, that any statute �n confl�ct w�th the fundamental laws, so far as
we see f�t to perpetuate them �n const�tut�onal prov�s�ons, shall be
vo�d and null, �n the language of the Great Charter, or holden for
none, �n the language of the t�me of Edward III. Ch�ef Just�ce
Marshall �n the great case of Marbury vs. Mad�son, �n 1803, was but
follow�ng these anc�ent declarat�ons when, speak�ng for the Supreme
Court of the Un�ted States, he settled—we hope for all t�me—the
benef�cent and �nd�spensable doctr�ne that a statute contrary to an
Amer�can const�tut�on must be treated by the courts as vo�d and null
and holden for none.
I do not overlook the fact that th�s �dea of fundamental laws
unchangeable by statute long slumbered �n England, and that the
contrary—the legal supremacy of parl�ament—was subsequently
establ�shed. In study�ng th�s aspect of the Great Charter, we must
recall that the cond�t�ons of l�fe �n England dur�ng the th�rteenth and
fourteenth centur�es were very much s�mpler than those ex�st�ng
later, and that �t was not then real�zed, or at most only vaguely and
d�mly, that the leg�slat�ve power could change the laws regulat�ng the
r�ghts and dut�es of �nd�v�duals as among themselves or �n the�r
relat�on to the government. The modern hab�t of �mag�n�ng that �n
leg�slat�on �s to be found the panacea for all �lls and of measur�ng the
eff�c�ency of a government by the number of statutes �t has produced
was unthought of. Probably the only leg�slat�ve funct�on �n the m�nds
of Engl�shmen dur�ng the th�rteenth and fourteenth centur�es was
taxat�on, and as yet men hardly real�zed the necess�ty for broader
regulat�ve or leg�slat�ve powers.
Nevertheless, the doctr�ne that the permanent fundamental
pr�nc�ples of the law of the land guaranteed by Magna Carta were
�nv�olable preva�led �n England long after the fourteenth century, and
�n fact was declared �n the Engl�sh courts as late as the seventeenth
century. Bonham's case �s the most fam�l�ar �nstance of the
recogn�t�on of that doctr�ne. The v�ews of Engl�sh lawyers, judges
and statesmen have changed �n th�s respect, and �t �s now settled



that parl�ament �s supreme and that �t can amend or repeal Magna
Carta �n any respect �t may see f�t. The changed v�ew undoubtedly
met w�th ready acqu�escence, partly because of the necess�ty for
amendments of the law �n order to cope w�th chang�ng cond�t�ons,
partly because of the unw�ll�ngness of the Engl�sh people to leave
quest�ons of const�tut�onal power to the courts, �n v�ew of the
dependence of the judges upon the crown, but pr�nc�pally because of
the conf�dent bel�ef that parl�ament ex�sted pr�mar�ly for the very
purpose of uphold�ng and protect�ng the r�ghts and l�bert�es secured
to the people by the Great Charter of L�bert�es, and that the people
could rely upon parl�ament never to consent to the v�olat�on of those
r�ghts and l�bert�es.
Repeatedly from the seventeenth century to our own day leg�slat�on
has been cr�t�c�zed �n Great Br�ta�n and Ireland on the ground that �t
was �n confl�ct w�th Magna Carta, and always the strongest and most
effect�ve argument aga�nst proposed leg�slat�on has been that �t
would v�olate the pr�nc�ples of the Great Charter of L�bert�es. Dur�ng
the past th�rty years thoughtful observers of Engl�sh pol�t�cs have
remarked that pr�vate property �n England �s, on the whole, less
secure from attack on the part of the government �n our day than �t
was at the t�me of the Stuarts. Whenever the �ncrease of class
leg�slat�on and attacks on pr�vate property shall lead Engl�shmen to
place checks and restra�nts upon the power of temporary major�t�es,
so as more effect�vely to protect personal and property r�ghts—an
event wh�ch, I bel�eve, must �nev�tably come to pass sooner or later
—then the st�rr�ng battle-cry w�ll aga�n be Magna Carta, and the
result may be a return to the sp�r�t of the declarat�ons of Magna Carta
and of the statute of Edward III., that any statute contrary to the law
of the land guarantee�ng the fundamental r�ghts and l�bert�es of the
�nd�v�dual shall be vo�d and null and holden for none. And to make
that anc�ent, sound and honest pr�nc�ple really an effect�ve protect�on
to the �nd�v�dual and to m�nor�t�es, the courts of just�ce of England
may at last be empowered, as they are w�th us, to refuse to g�ve
force and effect and to hold for none any statute �n confl�ct w�th the
fundamental law of the land.



Of an �mportance no less v�tal than the �dea of a permanent law of
the land safeguard�ng the fundamental r�ghts and l�bert�es of the
�nd�v�dual, was the express declarat�on �n the f�rst chapter of Magna
Carta that the Engl�sh church, Angl�cana eccles�a, should be free
from �nterference on the part of the crown and that her r�ghts should
be ent�re and her l�bert�es �nv�olable. In th�s prov�s�on we have the
germ of an �ndependent church and the �dea of the separat�on of
Church and State.
It �s reasonable to assume and, �n v�ew of the surround�ng
c�rcumstances and the language then employed, �t �s h�ghly probable
that, under the lead of Langton, who was born of Engl�sh parents
and �ntensely patr�ot�c, probably h�mself the author of the clause, the
churchmen of that day conce�ved that the rel�g�on of the Engl�sh
people ought to be free from governmental control, and that the
Engl�sh church had �nterests and pr�v�leges �ndependent of the crown
and �ndependent l�kew�se of the �nterests and pol�c�es of Rome. At
that very t�me the Engl�sh churchmen, �n cooperat�ng w�th the barons
and people of England to secure Magna Carta, were act�ng aga�nst
the w�ll of Rome; �ndeed, as we know, the Pope promptly denounced
the Great Charter and the patr�ot pr�mate, because the Pope
cons�dered that the Great Charter was derogatory to the d�gn�ty of
K�ng John as a vassal of the Holy See. In th�s prov�s�on of Magna
Carta relat�ng to the Engl�sh church, even though �t was d�sregarded
for centur�es, we recogn�ze the �dea of rel�g�ous l�berty and the
Amer�can pol�t�cal pr�nc�ple of the separat�on of Church and State, as
also, though vaguely, the great pr�nc�ple underly�ng the noble
declarat�on �n our own state const�tut�on that "the free exerc�se and
enjoyment of rel�g�ous profess�on and worsh�p, w�thout d�scr�m�nat�on
or preference, shall forever be allowed �n th�s state to all mank�nd."
The prov�s�ons of the Great Charter relat�ng to the adm�n�strat�on of
just�ce were undoubtedly those wh�ch were of ch�ef concern to the
people at large, as they were certa�nly, �f observed, those most
essent�al for the secur�ty of the�r l�bert�es. The framers knew that �t
was �n the courts that the k�ng of England would keep h�s prom�ses,
�f at all, and that the k�ng's government would only be as good as h�s
judges were learned, �ndependent and �mpart�al. In these prov�s�ons



of Magna Carta we f�nd the pr�nc�ple of the separat�on and
�ndependence of the jud�c�al power and the soundest and h�ghest
concept�ons of the adm�n�strat�on of just�ce, concept�ons far �n
advance of those to be found �n any other document or enactment of
that age.
The framers had grasped the great truth that jur�sprudence �s a
sc�ence, that the law must be adm�n�stered by men learned �n that
sc�ence and bound to obey �ts rules and follow �ts precedents, that
un�form�ty and certa�nty are essent�al to the adm�n�strat�on of just�ce,
and that the h�ghest pol�t�cal l�berty �s the r�ght to just�ce accord�ng to
law and not accord�ng to the w�ll of the judge or the judge's master,
or accord�ng to the judge's �nd�v�dual d�scret�on, or h�s not�ons of
r�ght and wrong. They had also arr�ved at the conclus�on that every
Engl�shman was ent�tled as of absolute r�ght to a day �n a court
wh�ch would hear before �t condemned, wh�ch would proceed upon
not�ce and �nqu�ry, and wh�ch would render judgment only after a fa�r
tr�al. The pla�n people of England knew full well that the struggle for
the�r old laws—the laws of the�r land, p�ous, good, f�xed and
permanent, as they devoutly bel�eved them to be—would be fru�tless
unless they secured permanent courts and learned, �ndependent and
�mpart�al judges; and they �nst�nct�vely felt, �f they d�d not clearly
perce�ve, that the law �s �nf�n�tely w�ser than those who may be called
upon to adm�n�ster �t, and that, as Ar�stotle had declared f�fteen
hundred years before, "to seek to be w�ser than the laws �s the very
th�ng wh�ch �s by good laws forb�dden."
It was Magna Carta that establ�shed �n England the doctr�ne of the
rule of law adm�n�stered �n f�xed courts by learned and �ndependent
judges bound to obey the law; and �t was Magna Carta that
establ�shed the greatest of all the Engl�sh const�tut�onal doctr�nes,
that of the supremacy of the law over every off�c�al however h�gh.
When the Great Charter was be�ng translated and expla�ned �n the
cathedrals, churches and monaster�es of England, the people fully
understood the tremendous s�gn�f�cance and value to them,
determ�ned as they were to establ�sh a rule of law and put an end to
arb�trary decrees, of the famous covenant �n chapter forty-f�ve that
the k�ng would "appo�nt as just�ces, constables, sher�ffs, or ba�l�ffs



only such as know the law of the realm and mean to observe �t well,"
and of the covenants �n chapter seventeen that the "common pleas
shall not follow our court, but shall be held �n some f�xed place"—�n
chapter e�ghteen that the petty ass�zes should be held �n the county
court—�n chapter th�rty-s�x that the wr�t of �nqu�s�t�on should be freely
"granted, and never den�ed"—�n chapter forty that "to no one w�ll we
sell, to no one w�ll we refuse or delay, r�ght or just�ce," wh�ch �n t�me
came to be �nterpreted as a un�versal guaranty of free and �mpart�al
just�ce to all classes h�gh and low.
For many generat�ons �n England and �n Amer�ca �t was bel�eved that
the wr�t of habeas corpus, justly esteemed the great bulwark of
personal l�berty, had �ts d�rect guaranty or at least �ts antecedent �n
Magna Carta. Such was the content�on of counsel �n the F�ve
Kn�ghts case of 1627, and such was the declarat�on of the Pet�t�on of
R�ght of 1628. Th�s v�ew �s now be�ng challenged on the ground that
the exact procedure subsequently developed was not prov�ded for �n
Magna Carta and was not �n the m�nds of �ts authors. Even �f th�s be
so, the underly�ng pr�nc�ple of chapter th�rty-s�x and �ts prom�se that
the wr�t of �nqu�s�t�on should be freely "granted, and never den�ed"
naturally led �n t�me, after the pass�ng of tr�al by combat, to the r�ght
of speedy �nqu�s�t�on by grand jury and tr�al by pet�t jury. At all
events, the pr�nc�ple of the wr�t of habeas corpus was for centur�es
assumed to be embod�ed �n Magna Carta.
Professor D�cey lectur�ng at Oxford on "The Law of the Const�tut�on"
has well remarked that, although the Engl�sh Habeas Corpus acts
declare no pr�nc�ple and def�ne no r�ghts, they are for pract�cal
purposes worth a hundred const�tut�onal art�cles guarantee�ng
�nd�v�dual l�berty. As �n England, so w�th us. W�thout the wr�t of
habeas corpus there would be no l�berty worthy of the name and no
r�ghts of personal freedom of any pract�cal value. We have only to
read the lead�ng cases �n our courts to real�ze how great a part the
wr�t has played and st�ll plays �n secur�ng and render�ng effect�ve the
fundamental pr�nc�ples of Amer�can l�berty.
Chapters twelve and fourteen of Magna Carta dealt w�th the subject
of taxat�on, and they la�d the foundat�on of our representat�ve system
and of the separat�on of the leg�slat�ve from the execut�ve power. As



has been suggested, the only leg�slat�ve funct�on that the people of
England �n the th�rteenth century contemplated as closely affect�ng
them or as l�kely to create any press�ng gr�evance was that of
taxat�on. It was, therefore, expressly prov�ded �n the Great Charter
that, as�de from the three ex�st�ng feudal a�ds, more or less f�xed, the
power to �mpose taxes should not be exerc�sed w�thout the consent
of the commune cons�l�um. Th�s common counc�l �s the body that f�fty
years later developed �nto the famous parl�ament of S�mon de
Montfort of 1265.
In the controvers�es �n regard to taxat�on subsequently ar�s�ng,
whether �n parl�ament, �n the courts, or �n the forum of publ�c op�n�on,
�t was always �ns�sted that Magna Carta prevented taxat�on w�thout
the consent of parl�ament, just as �n the e�ghteenth century our
ancestors contended that Magna Carta prevented taxat�on w�thout
representat�on, that �s, prevented the �mpos�t�on of taxes except by a
leg�slat�ve body �n wh�ch the taxpayers were represented. We have
only to refer to the arguments �n the great const�tut�onal cases before
the courts of England �n the seventeenth century, such as the
famous case of Impos�t�ons �n the re�gn of James I. and the st�ll more
famous case of Sh�p-Money �n the re�gn of Charles I., to real�ze how
much the people rel�ed upon Magna Carta as establ�sh�ng the
doctr�ne that parl�ament alone could �mpose taxes.
The counsel for Bate �n the former case and for Hampden �n the
latter case may not have apprehended the ph�losoph�cal theory of
the separat�on of governmental powers elaborated by Montesqu�eu
�n the next century, and they may not have contended that taxat�on
was essent�ally a leg�slat�ve funct�on and, therefore, could not be
exerc�sed by the k�ng; but �n f�nal analys�s they aff�rmed these
pr�nc�ples when they asserted that parl�ament alone could �mpose
taxes. The judgment of a major�ty of the court �n the Sh�p-Money
case, as had been the judgment �n the case of Impos�t�ons, was �n
favor of the crown, but the appeal to the country cost Charles I. h�s
head and ult�mately resulted �n vest�ng �n parl�ament the exclus�ve
power to leg�slate and hence to tax. If England had then had an
�ndependent jud�c�ary charged w�th the duty of enforc�ng the
fundamental law of the land, the levy�ng of the taxes �n both of these



cases would have been held contrary to the letter, as �t was certa�nly
contrary to the sp�r�t, of Magna Carta.
It �s no answer to say that the parl�ament of to-day f�nds �ts prototype
not �n the old common counc�l referred to �n Magna Carta, but �n the
parl�ament of 1265, nor �s �t an answer to say that the �dea of
taxat�on �n �ts abstract form �s essent�ally modern and was qu�te
unknown �n 1215. I do not suggest that the people of England �n
1215 or even �n 1265 understood the v�rtues of the representat�ve
system, or the pr�nc�ples of taxat�on or of the separat�on of powers.
The po�nt �s that the d�rect consequence of the prov�s�ons of Magna
Carta was a parl�ament based, theoret�cally at least, on the
representat�ve �dea as well as on the pr�nc�ple that there could be no
leg�slat�on w�thout the consent of parl�ament.
The most famous of all the chapters of Magna Carta and the most
�mportant and far-reach�ng from a jur�d�cal po�nt of v�ew �s
undoubtedly the th�rty-n�nth, wh�ch prov�des that "no freeman shall
be taken or �mpr�soned or d�sse�sed or ex�led or �n any way
destroyed, nor w�ll we go upon h�m nor send upon h�m, except by the
lawful judgment of h�s peers or by the law of the land."
The substance of th�s prov�s�on as to "the law of the land," or �ts
equ�valent "due process of law," �s of un�versal appl�cat�on
throughout the Un�ted States as a const�tut�onal l�m�tat�on upon the
powers of government, and �t �s to be found not only �n the
Const�tut�on of the Un�ted States but �n the const�tut�on of every state
of the Un�on. It �s now f�rmly establ�shed �n Amer�can and Engl�sh
const�tut�onal law, and �t �s fam�l�ar knowledge, that the terms "the
law of the land" and "due process of law" are exactly equ�valent �n
mean�ng and �n legal force and effect. The earl�est use of the phrase
"due process of law" �n Amer�can const�tut�ons seems to have been
�n the f�fth amendment to the Const�tut�on of the Un�ted States,
rat�f�ed �n 1791. None of the state const�tut�ons then �n ex�stence
conta�ned that term, but nearly all of them used the phrase "the law
of the land." The phrase "due process of law" w�ll be found �n the
New York b�ll of r�ghts of 1787.



Unt�l recent years, �t had been assumed that the term "the lawful
judgment of h�s peers" �n Magna Carta meant tr�al by jury accord�ng
to the modern understand�ng of that term, and that the term "the law
of the land" meant laws conform�ng to those fundamental pr�nc�ples
of just�ce wh�ch protect every �nd�v�dual �n the full enjoyment of l�fe,
l�berty and property secure from the arb�trary exerc�se of the powers
of government. That �s st�ll the techn�cal legal mean�ng of these two
terms both �n England and �n Amer�ca, although the�r pract�cal effect
and operat�on are d�fferent w�th us, because of our system of wr�tten
const�tut�ons wh�ch the leg�slat�ve branch may not d�sregard or
v�olate. Both of these mean�ngs, however, are now challenged by
certa�n cr�t�cs as be�ng w�thout foundat�on �n e�ther the prov�s�ons or
the h�story of the Great Charter.
Some h�stor�ans contend that the fam�l�ar prov�s�on of Magna Carta
could not have meant tr�al by a jury of twelve and a unan�mous
verd�ct, because such a jury, accord�ng to our present knowledge,
d�d not ex�st unt�l the second half of the fourteenth century. But �t �s
qu�te �mmater�al whether the exact form of our jury-tr�al ex�sted �n
England �n 1215, or when the Great Charter was subsequently
re�ssued or conf�rmed, prov�ded that the foundat�ons of the system
had then been la�d. It �s suff�c�ent for us that the antecedents of the
modern jury system �n all �ts three forms of grand jury, cr�m�nal jury
and c�v�l jury ex�sted at the t�me of Magna Carta and were preserved
by �t. As the jury system developed, w�th the changes �nev�tably
attend�ng all such �nst�tut�ons of legal procedure and mach�nery, the
form for the t�me be�ng, whatever �ts exact nature, became "the
lawful judgment of h�s peers" w�th�n the �ntent and mean�ng of the
Great Charter. In any event, the latest conf�rmat�ons of that
�nstrument occurred at a t�me when the jury system as now �n force
was be�ng f�rmly establ�shed. It �s, therefore, easy to understand how
the prov�s�on "the lawful judgment of h�s peers" �n the course of t�me
came to be regarded as �ntended to guarantee the common-law jury
of twelve w�th unan�m�ty �n verd�ct.
Thus many, �f not most, of our const�tut�onal prov�s�ons now apply to
cond�t�ons not at all contemplated by the�r framers although clearly
w�th�n the pr�nc�ple enunc�ated and the sp�r�t of the language used.



Much of the eff�cacy of our federal and state b�lls of r�ghts, or of any
s�m�lar prov�s�ons wh�ch th�s Convent�on may embody �n the new
const�tut�on, would be pract�cally null�f�ed �f the language used were
to be �nterpreted as be�ng l�m�ted to the part�cular cond�t�ons ex�st�ng
when they were adopted. It �s the sp�r�t and the expand�ng pr�nc�ples
of const�tut�onal prov�s�ons wh�ch should always control. The letter
k�lleth.
A charter of l�bert�es, a b�ll of r�ghts, or a const�tut�on �s not an
ephemeral enactment des�gned to meet only the cond�t�ons ex�st�ng
at the t�me of �ts adopt�on. It embod�es and perpetuates permanent
pr�nc�ples. It �s des�gned to endure "forever," �n the language of
Magna Carta, and "to approach �mmortal�ty as nearly as human
�nst�tut�ons can approach �t," �n the lofty phrase of Marshall, the great
Ch�ef Just�ce of the Un�ted States. Under any other rule of
�nterpretat�on, Magna Carta would have become ant�quated long
before the d�scovery of Amer�ca.
By the phrase "the law of the land," �n chapter th�rty-n�ne, the
fundamental pr�nc�ples and ax�oms of the ex�st�ng law were
perpetuated. Exactly what those fundamental pr�nc�ples and ax�oms
were then understood to be �s not now capable of accurate
expos�t�on. The judges and the people of those days certa�nly had
some def�n�te �deas of reasonably just and f�xed rules of conduct
adequate for the solut�on of the s�mple quest�ons ar�s�ng �n the
controvers�es then be�ng subm�tted for adjud�cat�on. Had the judges
been pressed for a comprehens�ve or ph�losoph�cal def�n�t�on of "the
law of the land," they m�ght have sa�d that they would not attempt to
def�ne the term any more than they would attempt to def�ne just�ce
�tself, and that, as the Supreme Court of the Un�ted States declared
only a few years ago, �t �s better to ascerta�n the �ntent of such an
�mportant phrase �n a great const�tut�onal document by the gradual
process of jud�c�al �nclus�on and exclus�on as pract�cal exper�ence
may d�ctate and as the cases presented for dec�s�on may requ�re; �n
other words, that the�r dec�s�ons would �n t�me suff�c�ently declare
and perpetuate the pr�nc�ples of the law of

"A land of settled government,
A land of just and old renown,



Where freedom slowly broadens down
From precedent to precedent."

The phrase "the law of the land," as used �n Magna Carta, must have
been �ntended at the t�me to �nclude procedure as well as
substant�ve law, but the term "due process of law," now �ts current
equ�valent, or�g�nally related only to procedure. A very early, �f not
the earl�est, use of the term "due process of law" w�ll be found �n a
statute of the year 1354, 28 Edward III., �n wh�ch �t was prov�ded that
no person should be condemned w�thout be�ng f�rst brought to
answer by due process of the law, the exact word�ng �n the qua�nt
Norman-French of the day be�ng "saunz estre mesne en respons par
due proces de le�." As at the same t�me the Great Charter was be�ng
expressly conf�rmed "to be kept and ma�nta�ned �n all po�nts," the
prov�s�on �n regard to due proces de le� �n the act of 1354 was
undoubtedly �ntended to be supplemental to the prov�s�ons of the
Great Charter and to apply only to persons be�ng brought to tr�al �n a
court of just�ce. It �s true that �n the seventeenth century Lord Coke
used the phrase "due process of law" as the equ�valent of "the law of
the land," but �n the contemporaneous Pet�t�on of R�ght of 1628
ment�on �s made spec�f�cally of the "Great Charter of the L�bert�es of
England" and �ts prov�s�on as to "the law of the land," and reference
�s made separately to the act of 28 Edward III. and �ts prov�s�on that
no man should be prosecuted "w�thout be�ng brought to answere by
due process of lawe."
The same d�st�nct�on �n the use of these terms w�ll be found �n the
h�story of the Plymouth colony as early as 1636 and also �n the early
h�story of the state of New York. The New York charter of l�bert�es
and pr�v�leges of 1683 speaks of "be�ng brought to answere by due
course of law," the words ev�dently be�ng taken e�ther from the act of
Edward III. of 1354, or from the Pet�t�on of R�ght of 1628. The New
York const�tut�on of 1777 used the term "the law of the land" but d�d
not use the term "due process of law." In the New York b�ll of r�ghts of
1787, we f�nd the phrases "the law of the land," "due process of law"
and "due course of law," and �n one sect�on the phrase "due process
of law accord�ng to the law of the land." Both terms, "the law of the
land" and "due process of law," are used w�th ev�dently the same



mean�ng �n the present const�tut�on of the state of New York, that �s
to say, "the law of the land" �s used �n sect�on I of Art�cle I. and "due
process of law" �n sect�on 6. The separate h�story of each sect�on,
the former f�rst appear�ng �n the const�tut�on of 1777 and the latter �n
the const�tut�on of 1821, w�ll account for the d�fference �n
term�nology.
It would be �nterest�ng to trace the vary�ng uses of these terms �n our
forty-e�ght state const�tut�ons, but that must be left for some other
occas�on. A major�ty of the state const�tut�ons, �nclud�ng most of the
recent const�tut�ons, now conta�n the term "due process of law." As
that term �s the one used �n the fourteenth amendment, wh�ch �s
appl�cable to all the states, �t m�ght be preferable, for the sake of
un�form�ty and certa�nty, to adopt that form as less l�kely to confuse.
Moreover, the phrase "due process of law" lends �tself read�ly to a
more comprehens�ve and �nclus�ve def�n�t�on �f we def�ne the word
"due" to mean just and appropr�ate and the word "process" to mean
substant�ve prov�s�on as well as procedure.
F�nally, �t may be of �nterest to not�ce the sanct�on and secur�ty
dev�sed for enforc�ng the covenants of Magna Carta. A body or
tr�bunal of twenty-f�ve barons, called executors, was created by
chapter s�xty-one, who were to "be bound w�th all the�r m�ght, to
observe and hold, and cause to be observed, the peace and l�bert�es
we have granted and conf�rmed to them," and who were to have
power to compel the k�ng h�mself, even by force, to keep the
prom�ses he had made. The clause prov�d�ng th�s secur�ty or legal
sanct�on was crude, but �t was not necessar�ly an �mpract�cable
�nnovat�on. Although the plan utterly fa�led, �t rema�ned of �mmense
value �n pr�nc�ple. That pr�nc�ple establ�shed the r�ght of the subjects
to compel the k�ng of England to obey a body of f�xed laws outs�de
and beyond h�s w�ll; �t just�f�ed revolut�on for just cause, and �t
�nsp�red our forefathers �n the�r struggle aga�nst George III. The
�nfluence of th�s �dea upon publ�c sent�ment as just�fy�ng revolut�on,
part�cularly dur�ng the seventeenth and e�ghteenth centur�es, cannot
well be over-est�mated. The �neffect�veness of th�s prov�s�on of
Magna Carta served also to demonstrate the fut�l�ty of such a tr�bunal
and secur�ty, and to lead the Engl�sh people to look thereafter solely



to the courts of just�ce and to parl�ament for the protect�on of the�r
r�ghts and l�bert�es. The founders of our own republ�can governments
may have been warned by the fa�lure of th�s sanct�on that �t would be
unw�se to create any pol�t�cal body w�th power to enforce
const�tut�onal prov�s�ons, and �t may have been for th�s reason that
they left the enforcement of const�tut�onal l�m�tat�ons and the
protect�on of the �nd�v�dual and m�nor�t�es to an �ndependent non-
pol�t�cal forum composed of �mpart�al judges learned �n the law and
mean�ng "to observe �t well," accord�ng to the sp�r�t of Magna Carta.
In clos�ng h�s great commentar�es on the Const�tut�on of the Un�ted
States, Mr. Just�ce Story admon�shed the Amer�can people that,
although the whole structure of our const�tut�onal l�berty was erected
by arch�tects of consummate sk�ll and f�del�ty, w�th �ts defences
�mpregnable from w�thout, �t m�ght nevertheless per�sh �n an hour by
the folly or corrupt�on or negl�gence of �ts only keepers, the people. It
cannot, �ndeed, be too often declared that, �f const�tut�onal
government and fundamental r�ghts are to endure, they must be
ma�nta�ned and preserved by competent leaders and representat�ves
of the people constantly teach�ng the value of the trad�t�ons of Magna
Carta and the necess�ty of adher�ng to const�tut�onal pr�nc�ples and
observ�ng const�tut�onal moral�ty. The members of th�s Convent�on
are not l�kely to d�sregard the l�v�ng sp�r�t of the Great Charter of
Engl�sh L�bert�es and �ts endur�ng value to Amer�cans. It was L�ncoln
who sa�d that "as a nat�on of freemen we must l�ve through all t�me,
or d�e by su�c�de." But we shall perpetuate free government and c�v�l
l�berty only as we adhere to two essent�al cond�t�ons: the one, that
our fundamental r�ghts shall cont�nue to be �nv�olable by the state,
the other, that they shall be equal. "If not �nv�olable, they are not
r�ghts, but only enjoyments on sufferance; �f not equal, they are but
the pr�v�leges of a class, whatever that class may be."[4]

FOOTNOTES:

[1] Address before the Const�tut�onal Convent�on of the state of
New York at �ts celebrat�on of the seven-hundredth ann�versary of
Magna Carta, Albany, June 15, 1915.
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[3] W.S. McKechn�e, Magna Carta, 2d ed. (1914), p. 159.

[4] Edward J. Phelps, Orat�ons and Essays (1901), p. 127.



THE MAYFLOWER COMPACT[5]

WHEREVER Amer�cans gather, at home or abroad, those who can
cla�m the proud her�tage of descent from the P�lgr�ms on the
Mayflower are accustomed annually to jo�n �n thanks-g�v�ng for all
that they owe to the�r ancestors. The sp�r�t wh�ch prompts these
celebrat�ons �s s�ngularly wholesome, and �ndeed holy. Among the
natural �nst�ncts of the heart, common to all races, �s a long�ng for
commun�on w�th the past, wh�ch man�fests �tself �n the worsh�p of
ancestors. That th�s sp�r�t of reverence has been from the earl�est
ages a most powerful rel�g�ous and patr�ot�c force �s a fact fam�l�ar to
us �n the h�story of the Egypt�ans, the Greeks and the Romans. We
read�ly recall the beaut�ful ceremon�al of pagan Rome on the d�es
parentales, when v�olets and roses and w�ne, o�l and m�lk were
offered and aves were chanted to the sp�r�ts of the�r dead.
An �mpress�ve example of the surv�val of th�s �nst�nct �n modern t�mes
�s afforded by the Japanese, who da�ly, at �nnumerable household
shr�nes and publ�c temples erected to Sh�ntō, worsh�p the�r ancestors
as the gods of the home and of the nat�on. When, twenty-years ago,
Japan so eas�ly defeated the Ch�nese Emp�re w�th ten t�mes the
populat�on of Japan, the surpr�se and marvel of the world �mpelled
one of the most br�ll�ant wr�ters of our generat�on to seek the source
of the fort�tude, the �ndom�table sp�r�t and the m�l�tary valor of the
Japanese. He d�d not expect to f�nd �t �n the�r form of government or
�n the�r laws, for he real�zed the great truth that mere forms of
government and laws possess no mag�cal or supernatural v�rtue and
are of l�ttle moment �n nat�ons �n compar�son w�th the moral character
of the�r leaders and the�r people. He d�scovered, as he bel�eved, that
the secret of the c�v�l and mart�al power of the Japanese and the
source of the�r moral energy and v�rtue—I use v�rtue �n the Lat�n
sense of valor—lay �n the v�tal and all-pervad�ng worsh�p of the�r
ancestors, based upon the deep-rooted bel�ef that all th�ngs are
determ�ned by the dead. He found that th�s homage exc�ted at once



the deepest emot�on and the most powerful �nsp�rat�on of the race,
shap�ng the�r nat�onal character, d�rect�ng the�r nat�onal l�fe, teach�ng
them reverence, obed�ence, self-restra�nt, temperance, loyalty,
courage, devot�on and sacr�f�ce, and mak�ng them ever consc�ous of
the prod�g�ous debt the present owes to the past, as well as keenly
sens�ble of the duty of love and grat�tude to the departed for the�r
labors and suffer�ng. "They," the dead, he eloquently wrote, "created
all that we call c�v�l�zat�on,—trust�ng us to correct such m�stakes as
they could not help mak�ng. The sum of the�r to�l �s �ncalculable; and
all that they have g�ven us ought surely to be very sacred, very
prec�ous, �f only by reason of the �nf�n�te pa�n and thought wh�ch �t
cost." And then he added, "Yet what Occ�dental dreams of say�ng
da�ly, l�ke the Sh�ntō bel�ever: 'Ye forefathers of the generat�ons, and
of our fam�l�es, and of our k�ndred,—unto you, the founders of our
homes, we utter the gladness of our thanks'?"[6]

In the reverent�al sp�r�t so beaut�fully expressed by th�s Japanese
prayer, I venture upon a necessar�ly br�ef and �mperfect rev�ew of a
subject of transcendent and endur�ng �nterest to Amer�cans—the
debt that Amer�can const�tut�onal government, under wh�ch we enjoy
the bless�ngs of c�v�l and rel�g�ous l�berty and of just and equal laws,
owes to your ancestors of the Mayflower.
In these days of superlat�ve comfort and affluence, �t �s d�ff�cult for us
assembled �n th�s palat�al hall, feast�ng better than the Cæsars
feasted and served as not even pr�nces were served three hundred
years ago—d�ff�cult, �f not �mposs�ble, �s �t to carry our m�nds from
th�s gorgeous and almost oppress�ve luxury back through the
centur�es to November, 1620, to the Mayflower covered w�th snow
and �ce and buffeted by f�erce w�nter w�nds off the bleak and
desolate coast of Cape Cod. Equally d�ff�cult �s �t to p�cture to
ourselves and �n �mag�nat�on to breathe the a�r of that f�rst Amer�can
const�tut�onal convent�on, �n the cramped and ch�ll�ng cab�n of the
Mayflower, when the P�lgr�m Fathers were ass�st�ng, as Bancroft
says, at "the b�rth of popular const�tut�onal l�berty," and were
d�scuss�ng the prov�s�ons of what has s�nce been called the f�rst
wr�tten const�tut�on ever framed by a people for the�r own
government from the t�me h�story began to record human pol�t�cs and



human successes and fa�lures. I need not stop to read the contents
of the completed draft of that const�tut�on, conce�ved �n the then
vague prompt�ng, wh�ch one hundred and f�fty-s�x years later was to
be procla�med �n our Declarat�on of Independence as a self-ev�dent
truth, that all governments must der�ve "the�r just powers from the
consent of the governed." Nor shall I read the names of the forty-one
�mmortals who executed that compact �n order to ev�dence the�r
covenant of due consent and prom�se of obed�ence to �ts prov�s�ons
and sp�r�t. Surely, �f there be one const�tut�onal document wh�ch
should be fam�l�ar to all Amer�cans, and part�cularly to the
descendants of the P�lgr�ms, �t �s the Mayflower Compact of
November 21, 1620.[7]

Many of us bel�eve that the compact thus entered �nto was the
prototype of the Const�tut�on of the Un�ted States, that the
government �t establ�shed was the beg�nn�ng of the republ�can form
of government now guaranteed al�ke to nat�on and state, and that the
covenant �t conta�ned for just and equal laws was the germ from
wh�ch has s�nce developed our whole system of const�tut�onal
jur�sprudence. Th�s covenant reads: "We ... doe by these presents
solemnly & mutualy �n ye presence of God, and one of another,
covenant & comb�ne our selves togeather �nto a c�v�ll body pol�t�ck,
for our better order�ng & preservat�on & furtherance of ye ends
aforesa�d; and by vertue hearof to enacte, const�tute, and frame such
just & equall lawes, ord�nances, acts, const�tut�ons, & off�ces, from
t�me to t�me, as shall be thought most meete & conven�ent for ye

generall good of ye Colon�e, unto wh�ch we prom�se all due
subm�ss�on and obed�ence." Surely, th�s s�mple, comprehens�ve and
lofty language, �n the style of the B�ble open before the P�lgr�ms,
embod�es the true and �nv�gorat�ng sp�r�t of our const�tut�onal pol�ty
as �t flour�shes to-day.
In order to apprec�ate the pol�t�cal greatness and the moral grandeur
of the work of the P�lgr�ms, we should recall that, when the
Mayflower Compact was framed, �n no part of the world d�d there
ex�st a government of just and equal laws, and that �n no country



was there real rel�g�ous l�berty or the complete separat�on of Church
and State.
In fact, the great and now fundamental pr�nc�ple of the separat�on of
Church and State was f�rst made a l�v�ng real�ty by the P�lgr�ms,
although, �n theory at least, �t antedated the voyage of the Mayflower.
It was the essence of the�r holy covenant of congregat�on entered
�nto years before. And to the P�lgr�ms ch�efly are due the cred�t and
honor of �ncorporat�ng th�s pr�nc�ple �nto Anglo-Amer�can pol�ty. A
w�de gulf separated the P�lgr�ms from the Pur�tans �n th�s respect.
The P�lgr�ms, f�rst known �n England as the Separat�sts and
Brown�sts—hated al�ke by Pur�tan and Caval�er—advocated rel�g�ous
l�berty and the complete separat�on of Church and State. The
Pur�tans, however, when they secured power �n England and later �n
New England, were �ntolerant �n rel�g�on and opposed both to
rel�g�ous l�berty and to the separat�on of Church and State. They
were determ�ned that the state should dom�nate �n rel�g�ous as well
as �n c�v�l affa�rs and that �t should regulate the rel�g�on of all; �n truth,
they sought to �mpose a dom�nant theocracy as completely as Henry
VIII. and El�zabeth were determ�ned to have a state church under
the�r own sp�r�tual supremacy and to abol�sh all "d�vers�ty of
op�n�ons," �f necessary by rack, f�re and the scaffold. The P�lgr�m,
person�fy�ng h�m as you love to �n the lofty and generous sp�r�t of
Rob�nson at Leyden, bel�eved �n rel�g�ous freedom, or, as �t �s
d�fferently phrased, �n l�berty of consc�ence; the Pur�tan was
determ�ned that all should be coerced by leg�slat�on and the sword to
conform to h�s rel�g�ous v�ews as the only true fa�th. Although the
Pur�tan theocracy found �ts most complete development and tyranny
�n Massachusetts, the colony of Plymouth rema�ned l�beral and
tolerant. Notw�thstand�ng the terr�ble record of sangu�nary
persecut�ons among other rel�g�ous denom�nat�ons of that age, no
�nstance �s recorded of rel�g�ous persecut�on by the P�lgr�ms or �n the
Plymouth colony.[8] You w�ll recall that the famous P�lgr�m capta�n,
Myles Stand�sh, never jo�ned the Plymouth church, that no w�tches
were ever burned �n Plymouth, and that when a mal�c�ous woman
accused a ne�ghbor of w�tchcraft, she was promptly conv�cted of
slander and thereupon f�ned and publ�cly wh�pped. The excesses



and fury of rel�g�ous persecut�on by Protestants and Cathol�cs al�ke
were the products of the f�erce, �ntolerant and bl�nd sp�r�t of that age.
We should judge them not by the standards of the twent�eth century,
but by those of the s�xteenth and seventeenth centur�es, and must
not overlook the fact that �n many cases these persecut�ons were as
much pol�t�cal as they were rel�g�ous.
In the h�story of New England the P�lgr�m �s often confused w�th the
Pur�tan, undoubtedly because the Pur�tan soon dom�nated and
ult�mately absorbed the P�lgr�m. Nevertheless, the d�fferences
between them on th�s quest�on of rel�g�ous tolerance and the
separat�on of Church and State were �mplacable, to adopt the word
of a great Amer�can h�stor�an. Yet, �n d�fferent�at�ng between P�lgr�m
and Pur�tan and �n recall�ng the facts as to the or�g�n of rel�g�ous
freedom and the separat�on of Church and State, the greatest of all
the bless�ngs we now enjoy—�n g�v�ng most of the glory to the
P�lgr�ms, notw�thstand�ng the cla�ms of Cathol�c Maryland—I am not
at all unm�ndful that �n rel�g�on and �n pol�t�cs the P�lgr�m and the
Pur�tan had many v�ews �n common, that our debt to both �s qu�te
�nseparable, and that our grat�tude to them should be eternal.
It �s certa�nly �mposs�ble to exaggerate the debt we owe to the
Pur�tan sp�r�t—f�erce, �ndom�table and undaunted, even �f �ntolerant,
for �t was that sp�r�t wh�ch cemented the foundat�ons of our nat�on. It
was the Pur�tan sp�r�t that gave to England her noblest f�gures and
her most �nsp�r�ng trad�t�ons of battlef�elds. Tower�ng above all other
Engl�shmen �s the lofty f�gure of the Pur�tan Cromwell, and second
only to h�m are the Pur�tans Hampden, Pym, Selden, M�lton, Vane,
Hale. Hampden—the h�ghest type of Engl�sh gentleman, w�th a
nob�l�ty and fearlessness of character, self-control, soundness of
judgment and perfect rect�tude of �ntent�on, to wh�ch, as Macaulay
declared, "the h�story of revolut�ons furn�shes no parallel or furn�shes
a parallel �n Wash�ngton alone." If to-day England �s to preserve her
emp�re, upon wh�ch she boasts the sun never sets, she must appeal
to the energy and fort�tude and courage of the Pur�tan. She must
�nvoke the sp�r�t of Ol�ver Cromwell, whose m�ghty arm made the
name of England terr�ble to her enem�es and la�d the foundat�ons of
her emp�re, who led her to conquest, who never fought a battle



w�thout ga�n�ng �t, whose sold�ers' backs no enemy ever saw, who
humbled Spa�n on the land and Holland on the sea, and who left a
trad�t�on of m�l�tary valor wh�ch �s now the �nsp�rat�on of the splend�d
courage, hero�sm and sacr�f�ce of England's sold�ers on the cont�nent
of Europe.
A most �mportant aspect of the P�lgr�ms' contr�but�on to our pol�t�cal
�nst�tut�ons �s the prov�s�on for just and equal laws conta�ned �n the
Mayflower Compact, for, as I have already suggested, �n that
prov�s�on �s embod�ed the essence of our whole const�tut�onal
system. It has become a tru�sm that the character�st�c of the
Amer�can system of const�tut�onal government �s equal�ty before the
law. We Amer�cans accept th�s doctr�ne as of course. But we should
apprec�ate that c�v�l equal�ty or equal�ty before the law was pract�cally
unknown �n Europe when the Mayflower Compact was wr�tten. In th�s
country �ts development sprang �n great measure gradually from the
seed f�rst sown by the P�lgr�ms. Ne�ther the phrase "equal�ty before
the law," so fam�l�ar to us as express�ng a fundamental and self-
ev�dent truth, nor the term "the equal protect�on of the laws," now
conta�ned �n the fourteenth amendment, �s to be found �n the Engl�sh
common law. Nor was e�ther term, or any equ�valent, �n legal use �n
Amer�ca at the t�me of the adopt�on of the Const�tut�on of the Un�ted
States. Indeed, the phrase "equal�ty before the law" �s sa�d to be a
modern translat�on from the French. Nevertheless, equal�ty �n duty, �n
r�ght, �n burden and �n protect�on �s the thought wh�ch has run
through all our const�tut�onal enactments from the beg�nn�ng.
The P�lgr�m Fathers perce�ved, long before �t was generally
apprec�ated, that equal laws m�ght fall far short of pol�t�cal just�ce and
l�berty, and hence they prov�ded for "just and equal laws." They
real�zed, perhaps �nd�st�nctly, that equal�ty �n �tself, w�thout other
elements, �s not suff�c�ent to guarantee just�ce, and that, under a law
wh�ch �s merely equal, all may be equally oppressed, equally
degraded, equally enslaved. They well knew that equal�ty �s one of
the pervad�ng features of most despot�sms, and that a law may be
equal and yet be grossly arb�trary, tyrann�cal and unjust. Obv�ously, a
law conf�scat�ng all property of a certa�n k�nd would be equal �f �t
appl�ed to all hav�ng that part�cular k�nd of property. The laws of



England then �n force prov�d�ng for one form of worsh�p, "for
abol�sh�ng d�vers�ty of op�n�ons," as the t�tle of the act of 31 Henry
VIII. rec�ted, or compell�ng all to attend the same church and to take
the same oath of rel�g�ous supremacy and the sacraments of the
same rel�g�ous denom�nat�on, were all equal laws, because they
appl�ed to every one, no matter what h�s consc�ence m�ght d�ctate. In
the cab�n of the Mayflower, the P�lgr�m Fathers seem to have had a
v�s�on reveal�ng to them the fundamental and essent�al pol�t�cal truth
that equal�ty �s but an attr�bute of the l�berty they were then seek�ng
at the per�l of the�r l�ves and the sacr�f�ce of the�r fortunes, and that
true l�berty requ�res just as well as equal laws. To repeat, �t was the
P�lgr�ms who f�rst sowed �n our so�l the seed of just and equal laws,
and that seed has grown �nto the f�xed rule of the Amer�can
const�tut�onal system, a rule wh�ch has spread through all our
pol�t�cal and c�v�l r�ghts and dut�es unt�l �t reaches, pervades, un�tes
and �nv�gorates the whole body pol�t�c.
The h�story of the Plymouth colony from 1620 unt�l �ts absorpt�on by
the colony of Massachusetts �n 1691, teaches us many lessons �n
pol�t�cal ph�losophy. There are two wh�ch I des�re to recall to you to-
n�ght: one as to the r�ght to pr�vate property, the other as to pure
democracy.
The P�lgr�ms began government under the Mayflower Compact w�th
a system of commun�sm or common property. The exper�ment
almost wrecked the colony. As early as 1623, they had to d�scard �t
and restore the old law of �nd�v�dual property w�th �ts �nducement and
�ncent�ve to personal effort. All who now urge commun�sm �n one
form or another, often �n d�sgu�se, m�ght prof�tably study the
exper�ence of Plymouth, wh�ch followed a s�m�larly unfortunate and
d�sastrous exper�ment �n V�rg�n�a. H�story often teaches men �n va�n.
Governor Bradford's account of th�s early exper�ment �n commun�sm
�n h�s annals of "Pl�moth Plantat�on" �s extremely �nterest�ng. The
book �s r�ch �n pol�t�cal pr�nc�ples as true to-day as they were three
hundred years ago. After show�ng that the communal system was a
complete fa�lure and that as soon as �t was abandoned and a parcel
of land was ass�gned �n severalty to each fam�ly, those who had
prev�ously refused to work became "very �ndustr�ous," even the



women go�ng "w�ll�ngly �nto ye fe�ld" tak�ng "the�r l�tle-ons w�th them to
set corne, wh�ch before would aledg weaknes, and �nab�l�t�e,"
Bradford proceeds as follows:
"The exper�ence that was had �n th�s com̅one course and cond�t�on,
tr�ed sundr�e years, and that amongst godly and sober men, may
well ev�nce the van�t�e of that conce�te of Platos & other anc�ents,
applauded by some of later t�mes;—that ye tak�ng away of propert�e,
and br�ng�ng �n com̅un�t�e �nto a comone wealth, would make them
happy and flor�sh�ng; as �f they were w�ser then God. For th�s
comun�t�e (so farr as �t was) was found to breed much confus�on &
d�scontent, and retard much �mployme̅t that would have been to the�r
benef�te and comforte. For ye yong-men that were most able and f�tte
for labour & serv�ce d�d rep�ne that they should spend the�r t�me &
stre�ngth to worke for other mens w�ves and ch�ldren, w�th out any
recompence. The strong, or man of parts, had no more �n dev�ss�on
of v�cta�ls & cloaths, then he that was weake and not able to doe a
quarter ye other could; th�s was thought �njuest�ce. The aged and
graver men to be ranked and equal�sed �n labours, and v�cta�ls,
cloaths, &c., w�th ye meaner & yonger sorte, thought �t some
�nd�gn�te & d�srespect unto them.... Let none objecte th�s �s men's
corrupt�on, and noth�ng to ye course �t selfe. I answer, see�ng all men
have th�s corrupt�on �n them, God �n h�s w�sdome saw another
course f�ter for them."[9]

Although the colony of Plymouth began as a pure democracy under
wh�ch all the men were convened to dec�de execut�ve and jud�c�al
quest�ons, the �ncrease of populat�on and �ts d�ffus�on over a w�der
terr�tory necessar�ly led to the transact�on of off�c�al bus�ness through
chosen representat�ves. The representat�ve system was thus
establ�shed by the P�lgr�ms �n New England perhaps more f�rmly than
elsewhere, and �t became the card�nal pr�nc�ple of whatever
eff�c�ency, strength and stab�l�ty our republ�can governments now
have. Th�s system �s menaced by the enthus�asm for change and by
the fads of recent years, such as the �n�t�at�ve, the referendum, the
recall and d�rect pr�mar�es. In these pol�t�cal nostrums has been
rev�ved the crude not�on that the masses, �nexper�enced as they are



�n the d�ff�cult and complex problems of government, are �nst�nct�vely
better qual�f�ed to gu�de than the educated few who are tra�ned,
�nstructed and competent, and who, act�ng as the representat�ves of
all, are bound �n good consc�ence and sound pol�cy to cons�der and
protect the r�ghts of the m�nor�ty, of the �nd�v�dual, of the humble and
weak, aga�nst the arb�trary w�ll or self�sh �nterest or prejud�ce of the
major�ty.
There �s no t�me to-n�ght, even �f your pat�ence would bear w�th me
longer, to trace the growth of the pol�t�cal pr�nc�ples wh�ch we f�nd �n
the h�story of the Plymouth colony and underly�ng the exper�ment �n
republ�can government there �n�t�ated under the Mayflower Compact.
If the tree �s to be judged by �ts fru�t, the fram�ng of that compact �n
1620 was one of the most �mportant events �n the h�story of the
Amer�can people, and the document �tself �s one of the most
�nterest�ng and �nsp�r�ng of Amer�can const�tut�onal documents. But I
feel that I may appropr�ately suggest to you quest�ons wh�ch are of
�mmed�ate and urgent concern to us all, and they are whether the
qu�cken�ng and st�rr�ng message of the Mayflower has really endured
—whether the sterl�ng qual�t�es of the P�lgr�m and the Pur�tan have
surv�ved—whether the descendants of the P�lgr�ms have �nher�ted
and can perpetuate the �nv�nc�ble sp�r�t, the unconquerable moral
energy, the �ndom�table steadfastness of the�r ancestors—and
whether these qual�t�es are ava�lable �n our own day to gu�de the
nat�on safely and w�sely through the �nev�table cr�s�s wh�ch we are
approach�ng as the whole c�v�l�zat�on of Europe �s be�ng da�ly more
and more engulfed �n the abyss of th�s awful war. These are
problems wh�ch our generat�on must face sooner or later. And who
should be better qual�f�ed to gu�de us—for �t �s leadersh�p that we
need—than men who �nher�t the sp�r�t and the trad�t�ons of the
P�lgr�m and the Pur�tan?
In th�s cr�s�s, the greatest �n our nat�onal affa�rs s�nce 1861, I hope
we shall prof�t by the example of the founders of Plymouth, who, as
Palfrey wrote, "gave d�l�gent heed to arrangements for the m�l�tary
defence of the colony." It may be also that Prov�dence w�ll g�ve us, �n
the descendant of a P�lgr�m, the capta�n who shall be both our sh�eld



and our weapon as Myles Stand�sh was the sh�eld and the weapon
of your ancestors.

FOOTNOTES:

[5] Remarks respond�ng to the toast, "The Mayflower Compact,"
at the twenty-f�rst annual banquet of the Soc�ety of Mayflower
Descendants �n the State of New York, held at the Hotel St.
Reg�s, New York, November 23, 1915.

[6] Lafcad�o Hearn, Kokoro, pp. 289-290.
[7] The or�g�nal manuscr�pt of the Mayflower Compact has been
lost or destroyed. The text, as preserved by Governor Bradford �n
h�s annals ent�tled "Of Pl�moth Plantat�on," �s as follows:

"In ye name of God, Amen. We whose names are under-wr�ten,
the loyall subjects of our dread sovera�gne Lord, K�ng James, by
ye grace of God, of Great Br�ta�ne, Franc, & Ireland k�ng, defender
of ye fa�th, &c., have�ng undertaken, for ye glor�e of God, and
advancemente of ye Chr�st�an fa�th, and honour of our k�ng &
countr�e, a voyage to plant ye f�rst colon�e �n ye Northerne parts of
V�rg�n�a, doe by those presents solemnly & mutualy �n ye
presence of God, and one of another, covenant & comb�ne our
selves togeather �nto a c�v�ll body pol�t�ck, for our better order�ng &
preservat�on & furtherance of ye ends aforesa�d; and by vertue
hearof to enacte, const�tute, and frame such just & equall lawes,
ord�nances, acts, const�tut�ons, & off�ces, from t�me to t�me, as
shall be thought most meete & conven�ent for ye generall good of
ye Colon�e, unto wh�ch we prom�se all due subm�ss�on and
obed�ence. In w�tnes wherof we have hereunder subscr�bed our
names at Cap-Codd ye 11. of November, �n ye year of ye ra�gne of
our sovera�gne lord, K�ng James, of England, France, & Ireland ye

e�ghteenth, and of Scotland ye f�ft�e fourth. Ano: Dom. 1620."
Pr�nted �n the Collect�ons of the Massachusetts H�stor�cal Soc�ety,
4th ser�es, vol. III, pp. 89-90. See also the text �n Bradford's
H�story of Plymouth Plantat�on, ed. W.T. Dav�s (1908), p. 107.
[8] The leg�slat�on aga�nst the Quakers as enforced �n the
Plymouth colony seems to have been essent�ally pol�t�cal. The



records, so far as we have them, �nd�cate that the Quakers were
proceeded aga�nst because of the�r attempts to d�sturb the peace
and overthrow establ�shed law and order, and not because of
the�r rel�g�ous bel�efs.
[9] Collect�ons of the Massachusetts H�stor�cal Soc�ety, 4th ser�es,
vol. III, pp. 134-136.



CONSTITUTIONAL MORALITY[10]

THE text of th�s address �s taken from Grote's "H�story of Greece."
The h�stor�an, rev�ew�ng the state of the Athen�an democracy �n the
age of Kle�sthenes, po�nts out that �t became necessary to create �n
the mult�tude, and through them to force upon the lead�ng men, the
rare and d�ff�cult sent�ment wh�ch he terms const�tut�onal moral�ty. He
shows that the essence of th�s sent�ment �s self-�mposed restra�nt,
that few sent�ments are more d�ff�cult to establ�sh �n a commun�ty,
and that �ts d�ffus�on, not merely among the major�ty, but throughout
all classes, �s the �nd�spensable cond�t�on of a government at once
free, stable and peaceable. Whoever has stud�ed the h�story of
Greece knows that the Grec�an democracy was ult�mately
overthrown by the acts of her own c�t�zens and the�r d�sregard of
const�tut�onal moral�ty rather than by the spears of her conquerors.
We Amer�can lawyers would be bl�nd, �ndeed, �f we d�d not recogn�ze
that there �s at the present t�me a grow�ng tendency throughout the
country to d�sregard const�tut�onal moral�ty. On all s�des we f�nd
�mpat�ence w�th const�tut�onal restra�nts, man�fest�ng �tself �n many
forms and under many pretences, and th�s �mpat�ence �s part�cularly
strong w�th the act�on of the courts �n protect�ng the �nd�v�dual and
the m�nor�ty aga�nst unconst�tut�onal enactments favor�ng one class
at the expense of another. However worded and however concealed
under profess�ons of soc�al reform or soc�al just�ce, the underly�ng
sp�r�t �n most �nstances �s that of �mpat�ence w�th any restra�nt or rule
of law.
We are meet�ng aga�n the oldest and the strongest pol�t�cal plea of
the demagogue, so often shown to be the most fallac�ous and
dangerous doctr�ne that has ever appeared among men, that the
people are �nfall�ble and can do no wrong, that the�r cry must be
taken as the vo�ce of God, and that whatever at any t�me seems to
be the w�ll of the major�ty, however �gnorant and prejud�ced, must be



accepted as gospel. The pr�nc�pal pol�t�cal battle-cry to-day seems to
be that, �f the people are now f�t to rule themselves, they no longer
need any checks or restra�nts, that the const�tut�onal form of
representat�ve government under wh�ch we have l�ved and
prospered has become ant�quated and unsat�sfactory to the masses,
and that we should adopt a pure democracy and leave to the
major�ty �tself the dec�s�on of every quest�on of government or
leg�slat�on, w�th the power to enforce �ts w�ll or �mpulse �mmed�ately
and w�thout restra�nt.
We f�nd many pol�t�cal and soc�al reformers advocat�ng an absolute
leg�slat�ve body, whose ed�cts, �n response to the w�shes, �nterests,
or prejud�ces of the major�ty, shall at once become b�nd�ng on all, no
matter how unjust or oppress�ve these ed�cts may be. Those who are
loudest �n thus demand�ng the supremacy of the leg�slat�ve power
are equally loud �n charg�ng that our leg�slatures are �neff�c�ent or
corrupt and �n procla�m�ng d�strust of the people's representat�ves �n
leg�slat�ve bod�es. In one breath we are asked to vest leg�slatures
w�th power and d�scret�on beyond the control of the courts, and �n the
next breath we are told that leg�slat�ve bod�es are not to be trusted
by the people, and hence that we must have the �n�t�at�ve and the
referendum.
Other reformers would vest greater power �n the execut�ve, so as to
enable h�m to d�ctate to leg�slatures whatever he deemed or
professed to th�nk best for the common welfare or for soc�al
progress. In the f�nal analys�s th�s would, of course, reduce us to a
despot�sm pure and s�mple, and place Congress and the state
leg�slatures �n the cond�t�on of the Roman senate �n the second
century. Argue as we may from the admon�t�ons and exper�ence of
the past, the def�ant answer �s that the people w�ll select the
execut�ve and are prepared to trust h�m, an answer that s�ngularly
d�sregards the fact that they now select the leg�slators whom they no
longer trust, and that pract�cal reform �n leg�slat�on �s ready to the�r
hand �f they w�ll only �ns�st upon character and ab�l�ty �n the�r
representat�ves.
Others aga�n would deny to the courts the power and duty to declare
unconst�tut�onal and vo�d any enactment of a leg�slat�ve body that



was �n confl�ct w�th the const�tut�on, or, �f not go�ng qu�te so far, would
g�ve the courts power to d�sregard const�tut�onal l�m�tat�ons whenever
the judges found or fanc�ed that an enactment was �n consonance
w�th preva�l�ng moral�ty or the op�n�on of the major�ty �n respect of
matters relat�ng to the pol�ce power or soc�al progress or soc�al
just�ce. They would have the jud�c�ary �nterpret and enforce a
const�tut�on not accord�ng to the mandate of the people who adopted
�t, nor accord�ng to the true mean�ng and �ntent of the language
employed by the framers, nor accord�ng to settled general rules and
pr�nc�ples, but accord�ng to the ever-chang�ng des�res or not�ons or
op�n�ons of the major�ty and the personal �deas of so-called
progress�ve or sympathet�c judges. Many of those who charge the
jud�c�ary w�th hav�ng usurped the power to determ�ne whether a
part�cular enactment does or does not confl�ct w�th the fundamental
and supreme law as establ�shed by the people themselves, would
now place a far greater power �n the hands of the courts by
author�z�ng them to expand or contract a const�tut�on by jud�c�al
construct�on, and would thus �n real�ty vest �n the judges an arb�trary
d�scret�on. Under th�s doctr�ne, pract�cally every const�tut�onal
restra�nt could be read�ly c�rcumvented, perverted, or null�f�ed;
const�tut�onal r�ghts could be fr�ttered away, and great landmarks of
human progress could be underm�ned.
We should then have government by the jud�c�ary w�th a vengeance.
Our const�tut�onal system would be no longer reasonably f�xed and
stable, no longer regulated by the just�ce of necessary general rules,
but would be subject to constant uncerta�nty and change as judges
m�ght th�nk the moral atmosphere of the moment or the w�ll or
op�n�on or �nterests of the major�ty requ�red. It would, of course, be
better to have no const�tut�onal restra�nts at all, and to vest supreme
power and correspond�ng respons�b�l�ty �n the leg�slat�ve branch of
our government. It �s of the essence of jud�c�al power that judges �n
dec�d�ng cases shall be bound by pr�nc�ples, rules and precedents,
that they shall not be perm�tted to exerc�se arb�trary d�scret�on, and
that they shall be requ�red to g�ve reasons for the�r dec�s�ons. A court
bound by no rules or pr�nc�ples at all would not be exerc�s�ng jud�c�al
power as we understand that term. If we were to vest �n leg�slatures
or courts the d�scret�on to obey or d�sobey const�tut�onal restra�nts



accord�ng as the preva�l�ng moral or pol�t�cal sent�ment m�ght seem
to d�ctate, we would at once depr�ve such restra�nts of all pract�cal
force and effect, and would have a const�tut�on only �n name and
form and not �n substance. As the late Ch�ef Just�ce Fuller, clarum et
venerab�le nomen, so well sa�d �n the Lottery case, "our form of
government may rema�n notw�thstand�ng leg�slat�on or dec�s�on, but,
as long ago observed, �t �s w�th governments as w�th rel�g�ons, the
form may surv�ve the substance of the fa�th."[11]

The l�m�ted t�me at my d�sposal compels me to conf�ne th�s address
to the aspect of const�tut�onal moral�ty wh�ch �s presented by the
cr�t�c�sm of the courts for refus�ng to enforce unconst�tut�onal
statutes. Th�s seems to me to be the most dangerous of all the l�nes
of attack. I regret that I have not t�me to deal w�th other �mportant
aspects of my subject, such as the movement for the recall of judges
and jud�c�al dec�s�ons, the ag�tat�on for the �n�t�at�ve and the
referendum, and the grow�ng pract�ce on the part of leg�slatures and
execut�ves of abandon�ng the cons�derat�on of const�tut�onal
quest�ons and leav�ng th�s duty to the courts, thus cast�ng upon the
judges the sole respons�b�l�ty and frequently the unpopular�ty and
even od�um of enforc�ng const�tut�onal restra�nts.
Few of us, I assume, would ser�ously suggest that the jud�c�al
department �s to be above cr�t�c�sm, or that �t �s to be deemed
sacrosanct so that we must bow and subm�t �n s�lence, w�thout the
r�ght of challenge, cr�t�c�sm, or censure, to whatever the courts
declare to be law. Such a v�ew would be absurd. Of course, judges
make m�stakes as the w�sest and best men make m�stakes. They are
not �nfall�ble. But ne�ther are our leg�slat�ve bod�es �nfall�ble, nor �s
the crowd. There must be the fullest l�berty of cr�t�c�sm and �f need be
of censure of our judges as of all other publ�c off�c�als. Fa�r and just
cr�t�c�sm, however, would be d�st�nctly educat�onal, and �t could tend
only to restore the courts to publ�c favor and conf�dence. The danger
�s not �n freedom of cr�t�c�sm, but �n unfa�r and unfounded cr�t�c�sm
supported by d�storted or false statements. Our jud�c�al system �s
�nherently sound enough and strong enough to w�thstand and
overcome any fa�r cr�t�c�sm. We should, therefore, encourage the
fullest d�scuss�on of jud�c�al dec�s�ons �n const�tut�onal cases �n order



that const�tut�onal pr�nc�ples may be adequately expla�ned and the
necess�ty for the observance of const�tut�onal moral�ty brought home
to the people. Let us, however, �ns�st that the facts be truthfully
stated. If the reasons and pr�nc�ples of just�ce wh�ch support most of
the dec�s�ons cr�t�c�zed could be expla�ned to all classes �n s�mple
language and �n terms �ntell�g�ble to laymen as well as to lawyers,
much of the m�sapprehens�on of jud�c�al dec�s�ons and prejud�ce
aga�nst the courts and const�tut�onal restra�nts would be d�spelled. To
tell the man �n the street or �n the workshop that a statute �s �n
confl�ct w�th the guaranty of due process of law or of the law of the
land, conveys no mean�ng to h�s m�nd; yet, �f he understood the
fundamental pr�nc�ples �nvolved and the consequences of
d�sregard�ng them, he m�ght be persuaded of the just�ce and
propr�ety of the dec�s�on under d�scuss�on.
I shall call your attent�on to a few examples of alleged abuse or
usurpat�on of power by the jud�c�ary, and endeavor to show the
character�st�cs of much of the cr�t�c�sm of the judges and the manner
�n wh�ch the masses are be�ng constantly prejud�ced and �nflamed
aga�nst the courts.
The case �n the New York courts wh�ch probably �s be�ng more
cr�t�c�zed and m�srepresented than any other �s known as the
Tenement House Tobacco case (Matter of Jacobs),[12] dec�ded �n
January, 1885. The courts then held unconst�tut�onal an act wh�ch
forbade the manufacture of tobacco products �n certa�n tenement
houses �n New York and Brooklyn, because the statute
unwarrantably and unreasonably �nterfered w�th the l�berty of the
�nd�v�dual. The enactment was an attempt on the part of the owners
of large tobacco factor�es to destroy the compet�t�on of c�gar
manufacturers who worked at home. It was not an honest health
measure at all; �t was not �n fact des�gned to protect the health of
tobacco workers, and �t d�d not conta�n a s�ngle prov�s�on tend�ng �n
any degree to secure san�tary cond�t�ons of work or l�v�ng. Not one
word �n the op�n�ons of the courts �n the Jacobs case prevented the
leg�slature from adopt�ng regulat�ons to secure wholesome
cond�t�ons �n the manufacture of any art�cle. S�nce that dec�s�on, the
New York const�tut�on has been carefully rev�sed by a const�tut�onal



convent�on �n 1894, and �n add�t�on has been repeatedly amended,
no less than n�neteen separate amendments hav�ng been adopted
by the people, wh�lst a large number of add�t�onal proposed
amendments have been rejected. But �n ne�ther the rev�s�on nor �n
any of the amendments, whether adopted or rejected, was any
change suggested �n the rule of const�tut�onal law declared �n the
Tenement House case, although the subject was d�rectly called to
the attent�on of the convent�on. For more than a quarter of a century,
the people of the state of New York have acqu�esced �n the dec�s�on
of the Court of Appeals as fa�r, just and sat�sfactory.
Jacobs w�th h�s w�fe and two ch�ldren l�ved �n a tenement house �n
the c�ty of New York and occup�ed an apartment of seven rooms �n a
bu�ld�ng where there were only three other apartments, all of equal
s�ze. In th�s apartment he carr�ed on the trade of manufactur�ng
c�gars, and the rooms �n wh�ch he d�d so were separated from the
sleep�ng and cook�ng-rooms. The test�mony showed that there was
no odor of tobacco �n these sleep�ng and cook�ng-rooms. The
cond�t�ons under wh�ch he was carry�ng on h�s trade �n h�s own home
for the support of h�mself and h�s fam�ly were much more healthful
than �f he and h�s ass�stants had been compelled to work �n a
crowded factory, part�cularly �n 1884, when there were no such
san�tary cond�t�ons �n factor�es as now preva�l under the benef�cent
operat�on of our present publ�c health and labor laws. It was shown
that, when th�s leg�slat�on was enacted, 840,000,000 c�gars were
be�ng manufactured annually �n the c�ty of New York, of wh�ch about
370,000,000, or 44 per cent., were made �n the homes of dwellers �n
tenement or apartment houses, and that about two thousand
art�sans were support�ng themselves and the�r fam�l�es by thus
work�ng at home. The board of health of the c�ty of New York had
off�c�ally declared, after careful �nvest�gat�on, as set forth �n the br�ef
of Mr. Evarts, then the leader of the Amer�can bar, "that the health of
the tenement-house populat�on �s not jeopard�zed by the
manufacture of c�gars �n those houses; that th�s b�ll �s not a san�tary
measure, and that �t has not been approved by th�s board." It also
appeared from th�s br�ef that wh�le the death-rate �n the c�ty of New
York generally was 31 �n each 1,000, �t was only 9 �n each 1,000 �n
the tenement houses where c�gars were be�ng manufactured. The



act, �f val�d and enforceable, would have crushed the compet�t�on of
home workers w�th the tobacco factor�es; �t would have depr�ved the
tenement-house dweller of the l�berty to exerc�se h�s trade of c�gar-
mak�ng at home even under the most san�tary cond�t�ons, and �t
would have dr�ven every such workman and the work�ng members of
h�s fam�ly �nto crowded and generally unhealthful factor�es, to be
harassed and oppressed by str�kes and lockouts and the other
troubles wh�ch attend modern labor cond�t�ons, to say noth�ng of
be�ng exposed to all the m�sch�efs, phys�cal and moral, that are
�nseparable from crowded workshops. The court held that the statute
was not a leg�t�mate health regulat�on and released Jacobs from
�mpr�sonment. The pr�nc�ple of const�tut�onal law recogn�zed and
appl�ed was that an �nd�v�dual cannot be made a cr�m�nal for work�ng
at a lawful trade �n h�s own home under san�tary cond�t�ons, and
cannot be compelled by d�scr�m�natory leg�slat�on to labor �n a
crowded factory. If the prov�s�ons of the act had not been declared to
be �n confl�ct w�th the const�tut�onal guaranty of personal l�berty,
s�m�lar statutes could have been passed w�th respect to all k�nds of
home work, and all art�sans, whether men or women, could have
been dr�ven �nto factor�es at the d�ctat�on of factory owners or trade-
un�ons hav�ng suff�c�ent pol�t�cal �nfluence to secure the necessary
leg�slat�on.
I d�gress here a moment to po�nt out that people urg�ng part�cular
enactments too often overlook the effect of d�sregard�ng a pr�nc�ple
and establ�sh�ng a precedent. Const�tut�ons declare general rules or
pr�nc�ples of just�ce, wh�ch somet�mes do not co�nc�de w�th the just�ce
of part�cular cases. The fram�ng of general rules of conduct so as to
br�ng about pract�cal just�ce �n the greatest number of cases and w�th
the fewest except�ons, const�tutes the sc�ence of jur�sprudence, of
wh�ch const�tut�on-mak�ng �s but a branch, and the appl�cat�on of
these general rules to pract�cal affa�rs �s the duty of leg�slatures and
courts. The statutes before the courts are frequently recogn�zed and
conceded to be only enter�ng wedges and exper�ments, and, �f
susta�ned, are certa�n to be followed by others far broader and more
rad�cal. If leg�slat�ve power ex�sts to regulate a subject, the extent or
degree of �ts exerc�se �s essent�ally for the leg�slature to determ�ne �n
�ts d�scret�on and cannot be controlled by the courts. Hence, a court



must always cons�der, �n determ�n�ng the const�tut�onal�ty of a
statute, not merely the features of the part�cular statute before �t and
not merely the just�ce or mer�ts of the part�cular case as between
man and man or between the state and the �nd�v�dual, but what
m�ght be done under the same pr�nc�ple �f the statute before �t were
upheld and a precedent establ�shed. Thus, �f we once grant the
power of a leg�slature to proh�b�t work at home under san�tary
cond�t�ons �n one trade, then every trade becomes subject to the
same power of regulat�on and proh�b�t�on, and all work�ng men and
women can be dr�ven �nto crowded factor�es.
In the Jacobs case, Pres�d�ng Just�ce Noah Dav�s, speak�ng for the
�ntermed�ate appellate court s�tt�ng �n the c�ty of New York, and
undoubtedly acqua�nted w�th cond�t�ons then and there ex�st�ng,
used the follow�ng language: "A careful study of the act has sat�sf�ed
us that �ts a�m was not 'to �mprove the publ�c health by proh�b�t�ng the
manufacture of c�gars and preparat�on of tobacco �n any form �n
tenement houses �n certa�n cases, and regulat�ng the use of
tenement houses �n certa�n cases,' as declared �n the t�tle, but to
suppress and restra�n such manufacture �n the cases covered by the
act for the purpose of prevent�ng successful compet�t�on �njur�ous to
other modes of manufactur�ng the same art�cles.... If the act were
general and a�med at all tenement houses, and proh�b�ted for
san�tary reasons the manufacture of c�gars and tobacco �n all such
bu�ld�ngs, or �f �t proh�b�ted such manufacture �n the l�v�ng-rooms of
all tenants, another case would be presented. But �n the form �n
wh�ch �t comes before us �t �s so unjust �n �ts �nequal�ty, so harsh and
oppress�ve upon the labor of poverty, so keenly d�scr�m�nat�ve �n
favor of the stronger classes engaged �n the same occupat�on, that �t
certa�nly ought not to have been enacted; but, be�ng enacted, ought
to be held �nval�d because �t depr�ves the appellant of h�s r�ght and
l�berty to use h�s occupat�on �n h�s own house for the support of
h�mself and fam�ly, and takes away the value of h�s labor, wh�ch �s
h�s property protected by the Const�tut�on equally as though �t were
�n lands or money, w�thout due process of law."[13]

D�scuss�ng the Jacobs case, Mr. P. Tecumseh Sherman of the New
York bar, who �s reputed to be one of the best �nformed men �n our



state upon the subject of labor cond�t�ons and labor leg�slat�on and
who was at one t�me a state comm�ss�oner of labor, sa�d �n a letter
publ�shed a few weeks ago that the tenement-house statute,
although purport�ng to be for the publ�c health, was not a reasonable
regulat�on for that purpose, because �t arb�trar�ly selected one art�cle
and forbade �ts manufacture under certa�n cond�t�ons not generally
unsan�tary, and he added that "as matter of fact, the act was not
des�gned to protect health but to put out of bus�ness one set of
compet�tors �n a trade war."
Now let me call your attent�on to two examples of the manner �n
wh�ch th�s dec�s�on �s be�ng cr�t�c�zed. In an address del�vered at Yale
Un�vers�ty last month, the mayor of the c�ty of New York, who for
many years had been a just�ce of the state supreme court, cr�t�c�zed
the courts and der�ded the adm�n�strat�on of just�ce �n h�s own state.
He referred to the Jacobs case �n the follow�ng language: "The f�rst
case I shall call your attent�on to �s known �n my own state as the
Tenement House Tobacco case.... You know what a condensed
populat�on we have �n a part of the c�ty of New York. Well,
benevolent men and women �n go�ng around there found �n l�ttle
rooms �n these crowded tenements certa�n th�ngs be�ng
manufactured that were not wholesome. They found tobacco be�ng
manufactured �nto �ts var�ous products �n the l�v�ng-rooms of these
poor tenements. Benevolent people who helped the poor saw �t and
they saw the ev�ls of �t. They saw l�ttle ch�ldren born �nto th�s world
and brought up �n bedrooms and k�tchens �n the fumes and odors of
tobacco. They also saw longer hours of work than would be the case
�f workers left the�r work at the shop and went home. So they went to
the leg�slature and got a law passed forb�dd�ng the manufacture of
tobacco �n the l�v�ng-rooms of these tenements." Mayor Gaynor then
proceeded to cr�t�c�ze and condemn the Court of Appeals for �ts
reason�ng and dec�s�on.
The facts, however, were that the statute was not l�m�ted to "the
l�v�ng-rooms of these tenements," but appl�ed to every room, and
that the promoters of th�s leg�slat�on were not the benevolent men
and women who v�s�t and help the poor, as Mayor Gaynor �mag�ned,
but the owners of tobacco factor�es who des�red to crush the



compet�t�on of �ndependent workers. Nor was there anyth�ng �n the
case before the courts to support the statement that any one had
seen "l�ttle ch�ldren born �nto th�s world and brought up �n bedrooms
and k�tchens �n the fumes and odors of tobacco." No such cond�t�ons
were before the courts, and the contrary was proved by
un�mpeached ev�dence �n the Jacobs case, as any one read�ng the
record could see. But, even �f the p�cture had been true, the dec�s�on
�n th�s case d�d not �n any way whatever prevent proper leg�slat�on
proh�b�t�ng the manufacture of tobacco products �n the bedrooms and
k�tchens of crowded tenement houses or under unsan�tary
cond�t�ons.
Ex-Pres�dent Roosevelt �s equally �naccurate �n h�s cr�t�c�sm of the
Jacobs case. He �s reported as hav�ng sa�d �n one of h�s recent
speeches that "the dec�s�on of the court �n th�s case retarded by at
least twenty years the work of tenement-house reform and was
d�rectly respons�ble for caus�ng hundreds of thousands of Amer�can
c�t�zens now al�ve to be brought up under cond�t�ons of reek�ng f�lth
and squalor, wh�ch measurably decreased the�r chance of turn�ng out
to be good c�t�zens." The truth �s that the dec�s�on d�d not retard
tenement-house reform by a s�ngle day, and d�d not prevent the
enactment of a s�ngle prov�s�on for secur�ng san�tary cond�t�ons for
those who work at home. In fact, the necessary leg�slat�on has s�nce
been read�ly secured and enacted �n New York w�thout any
amendment of the state const�tut�on. Our publ�c health and labor
laws now regulate the manufacture of tobacco and other art�cles �n
homes and requ�re and secure san�tary cond�t�ons, and l�censes
author�z�ng manufactur�ng at home are �ssued subject to cancellat�on
at any t�me �f the surround�ngs become unsan�tary.
Mr. Sherman character�zed as absurd the statement made by Mr.
Roosevelt �n regard to the effect of th�s dec�s�on, and added that "so
far, then, from hav�ng done harm �n the way of san�tary reform, the
dec�s�on �n the Jacobs case has done good by g�v�ng the reform a
proper d�rect�on and object. Mr. Roosevelt's cr�t�c�sm rece�ves a
ready chorus of approval from a large body of �ll-�nformed reformers
who seek to prevent some of the ev�ls of 'sweat�ng' by arb�trar�ly
forb�dd�ng all home manufacture �n tenements. But the vast major�ty



of tenement houses �n New York are of a class better descr�bed as
apartment houses, wh�ch are perfectly san�tary, and �n such houses
there �s much home work of a good k�nd, such as f�ne sew�ng, art
work, &c., and under good cond�t�ons; and �t would be a deplorable
and unnecessary �nterference w�th l�berty to forb�d such work as an
�nc�dent to the prevent�on of home work �n unsan�tary slums."
Another New York case wh�ch �s be�ng s�m�larly cr�t�c�zed and
m�srepresented �s what �s known as the Bakers case, or People vs.
Lochner.[14] The dec�s�on �n th�s case declar�ng a statute
unconst�tut�onal was that of the Supreme Court of the Un�ted States
and not of the New York Court of Appeals; �n fact the latter court
susta�ned the act, although by a d�v�ded court. Mayor Gaynor
expla�ned th�s dec�s�on to h�s aud�ence at Yale, composed largely of
law students, �n the follow�ng language: "The next case �n order was
the bake-oven case �n my state. A bake-oven, you know, �s
underground. And �f any of you ever were �n a bake-oven I do not
need to say another word about bake-ovens. It �s the hottest and
most uncomfortable place on the face of the earth. It �s a hard place
to work �n. It �s hot and unhealthy, and no one can stand �t w�thout
�njury to health. So �n the same way �n the state of New York we had
an act passed prescr�b�ng san�tary regulat�ons for the baker�es....
These bake-ovens are except�onal. They are underground and as
hot as Tophet, �f I may use such an express�on here.... The law was
passed prescr�b�ng regulat�ons for them. One of the regulat�ons was
that ten hours a n�ght was all that a baker should work �n these
places." And Mr. Roosevelt �s reported �n the newspapers as
cr�t�c�z�ng th�s dec�s�on and stat�ng to h�s aud�ences that "th�s New
York law prevented the employment of men �n f�lthy cellar baker�es
for longer than ten hours a day."
The statute �n quest�on appl�ed to manufacturers of bread, b�scu�ts
and confect�onery. Taken �n connect�on w�th the then ex�st�ng Publ�c
Health Law, �t conta�ned adequate prov�s�ons for secur�ng the best
cond�t�ons of san�tat�on and vent�lat�on and for safeguard�ng bakers
from the effects of heat and of breath�ng flour or other part�cles.
There was no d�st�nct�on drawn �n the act as to hours of labor
between san�tary and unsan�tary cond�t�ons of work, or between



bakers and other employees, or between n�ght and day work. The
power of the leg�slature to prevent the manufacture of bread or other
art�cles of food �n cellars or �n underground bake-ovens or �n f�lthy
and unsan�tary places, whether above or below ground, was not
challenged. The prov�s�ons of the act tend�ng to secure san�tary
cond�t�ons were not �nterfered w�th or set as�de by the courts, and
they have ever s�nce been enforced as val�d for all purposes. The act
was not conf�ned �n �ts operat�on to workmen compelled to labor at
n�ght underground, but appl�ed to everyone employed day or n�ght �n
factor�es, above or below ground, �n wh�ch bread, confect�onery, or
b�scu�ts were manufactured. It �s true that med�cal author�t�es were
c�ted to the courts �n support of the v�ew that the trade of a baker
was �njur�ous to health, but such author�t�es were based upon
stat�st�cs gathered under cond�t�ons of labor wh�ch could not have
ex�sted then and cannot ex�st now �n New York �f the elaborate
regulat�ons of our publ�c health and labor laws be duly enforced.
There were, however, confl�ct�ng med�cal author�t�es c�ted to the
court, wh�ch asserted that the trade was not unwholesome.
Lochner owned a bakery at Ut�ca �n wh�ch he worked h�mself and
employed three or four workmen. There was only one oven, and �t
was above ground. The bu�ld�ng was clean, espec�ally well vent�lated
and san�tary. The only quest�on before the court �n the case was
whether Lochner could be made a cr�m�nal and �mpr�soned for
perm�tt�ng h�s workmen to labor more than ten hours �n any day
under the best san�tary cond�t�ons, and the Supreme Court held that
th�s could not be done w�thout v�olat�ng h�s const�tut�onal r�ghts. Had
the cond�t�ons of work �n bread, b�scu�t, or confect�onery factor�es �n
the state of New York been shown to have been unusually
dangerous and necessar�ly unwholesome, the law would
undoubtedly have been susta�ned by the Supreme Court, as was the
Utah m�ners' act �n Holden vs. Hardy.[15] No one who has stud�ed the
dec�s�ons of the New York courts or of the Supreme Court of the
Un�ted States can doubt that any statutory prov�s�on reasonably
tend�ng to protect the health of bakers and other workmen and to
prevent labor �n unhealthful places would be upheld as clearly w�th�n
the pol�ce power of the leg�slature.



The act, moreover, was one-s�ded and d�scr�m�natory �n that �t made
the employer a cr�m�nal but left the workman free to do as he saw f�t.
A baker work�ng for A for ten hours �n one day was left at l�berty to
go next door to B, A's compet�tor, and, �f he saw f�t, work another ten
hours for B. In fact, as I am told, the �nformer on whose test�mony
Lochner was conv�cted frequently worked ten hours a day for
Lochner and a number of hours add�t�onal �n another bakery. If the
act had been honestly conce�ved �n a des�re to safeguard the health
of bakers, �t would, of course, have prov�ded some pun�shment for
any v�olat�on of the law on the part of the workmen, and not have left
them at l�berty to d�sregard �ts sp�r�t whenever they saw f�t to do so.
The pr�nc�ple �nvolved �n th�s Bakers case was un�versal, and �f
employers �n bread, b�scu�t, or confect�onery factor�es could be made
cr�m�nals for perm�tt�ng the�r employees to labor more than ten hours
�n any one day, the leg�slature could enact s�m�lar leg�slat�on as to
every other employment. No court would then have power to
regulate the degree of the exerc�se of leg�slat�ve d�scret�on �n such
cases. The prov�s�on, wh�ch at f�rst l�m�ted the workday to ten hours,
could thereafter be changed to e�ght hours, or even to s�x hours, as
was advocated �n More's "Utop�a."
In February of th�s year, Mr. Roosevelt del�vered an address before
the Oh�o const�tut�onal convent�on, �n wh�ch he d�scussed the
dec�s�on of the Supreme Court of the Un�ted States �n the Employers'
L�ab�l�ty cases,[16] dec�ded wh�le he was Pres�dent. The court then
held that the act of Congress of June 11, 1906, somet�mes
erroneously called the Nat�onal Workmen's Compensat�on Act,
attempted to regulate the �nternal affa�rs of the several states as well
as �nterstate commerce, that �t consequently �ncluded a subject not
w�th�n the const�tut�onal power of Congress, and that the two matters
were so blended that they were �ncapable of separat�on unless the
court made a new statute �n the place of the one enacted by
Congress. Consc�ent�ously enterta�n�ng th�s v�ew, the major�ty of the
court would have been gu�lty of the pla�nest const�tut�onal �mmoral�ty
�f they had not declared that the act was beyond the power of
Congress and decl�ned to g�ve �t effect. No honest men, bel�ev�ng as
the major�ty d�d, could have done otherw�se than obey the



const�tut�onal mandate expressly reserv�ng to the states the
leg�slat�ve powers not delegated to Congress. In the l�ght of the long-
establ�shed and w�se rule that courts should avo�d jud�c�al leg�slat�on
and not rev�se or g�ve effect to a statute �n a manner not clearly
�ntended by the leg�slat�ve body, the just�ces could not, of course,
have upheld and enforced the statute s�mply because the �nd�v�dual
cases before them exc�ted the�r sympathy or �nvolved the cla�ms of
w�dows. The remedy was obv�ous and s�mple. Congress was then �n
sess�on, and w�th�n a few days an amended statute could have been
enacted so as to l�m�t the act to �nterstate commerce, wh�ch alone
was w�th�n the const�tut�onal power of Congress to regulate. After the
lapse of three months, such a law was enacted, and be�ng pla�nly
conf�ned to �nterstate commerce, as the or�g�nal statute should have
been, and would have been �f properly and competently drafted, the
amended act was unan�mously susta�ned by the Supreme Court as
const�tut�onal �n the Second Employers' L�ab�l�ty cases, dec�ded th�s
year,[17] when �t was held that Congress had power to change the
common law rules as to assumpt�on of r�sk, contr�butory negl�gence
and fellow-servants' acts �n connect�on w�th the regulat�on of
�nterstate commerce.
Speak�ng of the f�rst dec�s�on, Mr. Roosevelt sa�d: "When I was
Pres�dent, we passed a Nat�onal Workmen's Compensat�on Act.
Under �t a ra�lway man named Howard, I th�nk, was k�lled �n
Tennessee, and h�s w�dow sued for damages. Congress had done all
�t could to prov�de the r�ght, but the court stepped �n and decreed that
Congress had fa�led. Three of the judges took the extreme pos�t�on
that there was no way �n wh�ch Congress could act to secure the
helpless w�dow and ch�ldren aga�nst suffer�ng, and that the man's
blood and the blood of all s�m�lar men when sp�lled should forever
cry aloud �n va�n for just�ce. Th�s seems a strong statement, but �t �s
far less strong than the actual facts; and I have d�ff�culty �n mak�ng
the statement w�th any degree of moderat�on. The n�ne just�ces of
the Supreme Court on th�s quest�on spl�t �nto f�ve fragments. One
man, Just�ce Moody, �n h�s op�n�on stated the case �n �ts broadest
way and demanded just�ce for Howard, on grounds that would have
meant that �n all s�m�lar cases thereafter just�ce and not �njust�ce



should be done. Yet the court, by a major�ty of one, dec�ded as I do
not for one moment bel�eve the court would now dec�de, and not only
perpetuated a lamentable �njust�ce �n the case of the man h�mself,
but set a standard of �njust�ce for all s�m�lar cases. Here aga�n I ask
you not to th�nk of mere legal formal�sm, but to th�nk of the great
�mmutable pr�nc�ples of just�ce, the great �mmutable pr�nc�ples of
r�ght and wrong, and to ponder what �t means to men dependent for
the�r l�vel�hood, and to the women and ch�ldren dependent upon
these men, when the courts of the land deny them the just�ce to
wh�ch they are ent�tled."
Now, �f th�s argument meant anyth�ng �t certa�nly meant that, �n the
op�n�on of the speaker, an ex-Pres�dent of the Un�ted States, the
just�ces of the Supreme Court should have d�sregarded the
Const�tut�on as they understood �t �n order to allow a w�dow to
recover notw�thstand�ng the unconst�tut�onal�ty of the act under and
by v�rtue of wh�ch she was su�ng. You w�ll not f�nd a s�ngle word of
reference by Mr. Roosevelt �n h�s whole address to the only po�nt
upon wh�ch the major�ty, speak�ng by Mr. Just�ce Wh�te, dec�ded the
cases. Of course, the statement of what was actually dec�ded would
have been tame and unsensat�onal. The cr�t�c�sm �n form and
substance was based upon a d�storted and unfa�r statement of what
was dec�ded, and �t was calculated to create �n the m�nds of the
members of the Oh�o const�tut�onal convent�on, as well as �n the
m�nds of the un�nformed publ�c, the bel�ef that the just�ces of the
Supreme Court of the Un�ted States had "set a standard of �njust�ce
for all s�m�lar cases" and had den�ed to Congress the power to pass
a fa�r and just employers' l�ab�l�ty statute properly l�m�ted to �nterstate
commerce. The contrary was pla�nly the truth, as the subsequent
dec�s�on of the court had clearly shown, for th�s latter dec�s�on was
rendered and publ�shed before Mr. Roosevelt made h�s address.
Another example of d�storted statement and unfa�r cr�t�c�sm of the
courts w�ll be found �n the same address. It related to the dec�s�on of
the New York Court of Appeals �n the case of Ives vs. South Buffalo
Ra�lway Company,[18] dec�ded last year, �n wh�ch the court held that
a statute concededly novel and revolut�onary, creat�ng l�ab�l�ty on the
part of an employer to h�s workmen although the employer and h�s



agents were wholly free from negl�gence or fault of any k�nd and had
neglected no duty of care, superv�s�on or select�on, was
unconst�tut�onal because tak�ng the property of the employer and
g�v�ng �t to the workman w�thout due process of law. Ives was a
brakeman employed by the defendant ra�lway company. Wh�le
walk�ng on the top of the cars of a very long tra�n, he gave a s�gnal to
the eng�neer to close up a space or slack and was thrown to the
ground by the result�ng jar, concededly w�thout any negl�gence on
the part of the ra�lway company, and probably through h�s own
carelessness. The �njury cons�sted of a spra�ned ankle and sl�ght
bru�ses. There was no cla�m �n the compla�nt that the �njury was �n
any sense permanent, and as matter of fact Ives sued for loss of
wages dur�ng only f�ve weeks, cla�m�ng f�fty dollars as the measure
of h�s damage. I am �nformed that the �njury was not ser�ous, that
Ives ent�rely recovered and resumed h�s work w�th�n four weeks after
the �njury, that the ra�lroad company ult�mately pa�d h�m for h�s loss
of t�me, that he has s�nce been cont�nuously employed by the same
company at s�m�lar work, and that �n no sense whatever was h�s
ab�l�ty to earn h�s l�vel�hood �mpa�red.
Let us turn to the p�cture drawn by Mr. Roosevelt �n descr�b�ng th�s
case for the �nstruct�on and gu�dance of a const�tut�onal convent�on.
"I am not th�nk�ng of the term�nology of the dec�s�on, nor of what
seem to me the ha�r-spl�tt�ng and met�culous arguments elaborately
worked out to just�fy a great and terr�ble m�scarr�age of just�ce.
Moreover, I am not th�nk�ng only of the sufferers �n any g�ven case,
but of the tens of thousands of others who suffer because of the way
th�s case was dec�ded. In the New York case, the ra�lway employee
who was �njured was a man named, I bel�eve, Ives. The court adm�ts
that by every moral cons�derat�on he was ent�tled to recover as h�s
due the money that the law �ntended to g�ve h�m. Yet the court by �ts
dec�s�on forces that man to stagger through l�fe ma�med, and keeps
the money that should be h�s �n the treasury of the company �n
whose serv�ce, as an �nc�dent of h�s regular employment and �n the
endurance of ord�nary r�sks, he lost the ab�l�ty to earn h�s own
l�vel�hood. There are thousands of Iveses �n th�s country; thousands
of cases such as th�s come up every year; and wh�le th�s �s true,
wh�le the courts deny essent�al and elementary just�ce to these men



and g�ve to them and the people �n exchange for just�ce a techn�cal
and empty formula, �t �s �dle to ask me not to cr�t�c�ze them. As long
as �njust�ce �s kept thus �ntrenched by any court, I w�ll protest as
strongly as �n me l�es aga�nst such act�on."
To repeat, as a matter of fact, Ives was not ma�med; he was not
permanently �njured; he was not depr�ved of the ab�l�ty to earn h�s
l�vel�hood. Nor d�d the Court of Appeals adm�t that by every moral
cons�derat�on Ives was ent�tled to recover as h�s due the money that
the law �ntended to g�ve h�m. Had that po�nt been before a court of
just�ce, however sympathet�c and sent�mental, I doubt very much
whether �t could have held that Ives was ent�tled, by any moral
cons�derat�on whatever, to compel the ra�lway company to
compensate h�m for the four or f�ve weeks' loss of wages result�ng
from no fault on �ts part but from h�s own carelessness. The
statements that "the court by �ts dec�s�on forces that man to stagger
through l�fe ma�med" and that "he lost the ab�l�ty to earn h�s own
l�vel�hood" were s�mply so much f�ct�on, but, of course they were very
effect�ve w�th emot�onal aud�ences and h�ghly calculated to �nflame
Mr. Roosevelt's hearers and readers aga�nst the courts. I venture to
assert that �t would be d�ff�cult to f�nd or �ndeed to conce�ve a more
unwarranted and unfa�r m�srepresentat�on of the facts actually before
a court.
Another current m�srepresentat�on �s that the Supreme Court of the
Un�ted States �n the Second Employers' L�ab�l�ty cases upheld as
const�tut�onal a statute of Congress �dent�cal w�th the statute held
unconst�tut�onal by the New York Court of Appeals �n the Ives case.
The people are be�ng told that the New York courts hold the
prov�s�on requ�r�ng due process of law �n the fourteenth amendment
to mean one th�ng, wh�lst the Supreme Court of the Un�ted States
holds exactly the same prov�s�on �n the f�fth amendment to mean the
contrary. But those who w�ll take the trouble to read the two statutes
w�ll at once perce�ve that the act of Congress d�ffers rad�cally from
the New York Workmen's Compensat�on Act. The act of Congress,
although abol�sh�ng or restr�ct�ng the rules as to fellow-servants' acts,
assumpt�on of r�sk and contr�butory negl�gence, �mposes l�ab�l�ty on
common carr�ers by ra�lroad only for "�njury or death result�ng �n



whole or �n part from the negl�gence of any of the off�cers, agents, or
employees of such carr�er, or by reason of any defect or
�nsuff�c�ency, due to �ts negl�gence, �n �ts cars, eng�nes, appl�ances,
mach�nery, track, roadbed, works, boats, wharves, or other
equ�pment." On the other hand, the New York statute created l�ab�l�ty
not �n one dangerous employment, such as the bus�ness of common
carr�er by ra�lroad, but �n many other employments not necessar�ly
dangerous, and wholly �rrespect�ve of negl�gence or fault on the part
of the employer or any of h�s off�cers, agents, or employees. In fact,
there �s noth�ng �n the New York dec�s�on or �n the op�n�ons of the
judges wh�ch would �nval�date a statute �dent�cal w�th the act of
Congress �f now enacted by the New York leg�slature. The Ives case,
far from prevent�ng such a statute, would be an author�ty �n �ts
support.
I regret that we have not t�me to cons�der further these part�cular
dec�s�ons. In my op�n�on they correctly and w�sely appl�ed
establ�shed pr�nc�ples of const�tut�onal law and const�tut�onal just�ce
and were morally r�ght and just. I am now plead�ng for fa�rness and
temperance �n d�scuss�ng the dec�s�ons of our courts and for the
�mperat�ve necess�ty of found�ng these d�scuss�ons upon the truth.
Ambassador Bryce sa�d �n a recent address: "To counsel you to st�ck
to facts �s not to d�ssuade you from ph�losoph�cal general�zat�ons, but
only to rem�nd you ... that the general�zat�ons must spr�ng out of the
facts, and w�thout the facts are worthless." In other words, a regard
for fact, wh�ch �s but another term for truth, �s or should be as
�nd�spensable �n law and pol�t�cs as �t �s �n ph�losophy.
The cr�t�c�sms of wh�ch the above are fa�r samples must be refuted
because they f�nd constant repet�t�on and have the author�ty of
d�st�ngu�shed leaders of publ�c op�n�on, who at the present t�me
seem to have the conf�dence of the people. The�r statements are
naturally accepted as true. The judges are be�ng s�m�larly
m�srepresented and assa�led on all s�des, and they cannot defend
themselves. Thus far the bar at large has seemed �nd�fferent, and a
m�sconcept�on of what const�tutes good taste �mposes s�lence upon
the counsel engaged �n the cases wh�ch are cr�t�c�zed. The people
are be�ng m�sled, prejud�ced and �nflamed by false statements and



unfa�r cr�t�c�sm. If the courts are not defended, they may bend before
the storm of undeserved censure. Const�tuted as human�ty �s, there
�s grave danger that the judges w�ll be unconsc�ously �nt�m�dated and
coerced by th�s abuse and clamor. Is �t not h�gh t�me that the
members of our profess�on should charge themselves w�th the task
of defend�ng the courts by plac�ng the facts before the people? The
bar assoc�at�ons of the country w�ll never be called upon to render a
greater serv�ce to the profess�on and to the commun�ty than that of
stemm�ng th�s t�de of m�srepresentat�on and �ntemperate abuse and
str�v�ng to restore conf�dence �n the learn�ng, �mpart�al�ty and
�ndependence of our judges, �n the just�ce of the�r dec�s�ons, and �n
the necess�ty of the�r enforc�ng const�tut�onal restra�nts.
Not only are the dec�s�ons of the courts constantly d�storted and
m�srepresented, but the people are also be�ng taught that the courts
have usurped the power to declare vo�d any statute �n confl�ct w�th
the const�tut�on, and that no such power was ever �ntended to be
conferred by the framers of nat�onal or state const�tut�ons. Surely by
th�s t�me �t ought to be man�fest that �f the courts may not adjudge
�nval�d and refuse to g�ve force and effect to unconst�tut�onal
enactments, �t �s of l�ttle or no use to declare �n const�tut�ons that
leg�slatures shall not pass b�lls of atta�nder, or ex post facto laws, or
laws abr�dg�ng the freedom of speech, or of the press, or proh�b�t�ng
the free exerc�se of rel�g�on, or deny�ng the r�ght to tr�al by jury, or
�mpr�son�ng w�thout tr�al, or suspend�ng the wr�t of habeas corpus, or
conf�scat�ng pr�vate property.
Speak�ng on th�s subject of jud�c�al power and duty, Ham�lton �n the
"Federal�st" used language wh�ch cannot be too often repeated. He
clearly showed that �n 1788 �t was understood and contemplated that
the courts should exerc�se the power to adjudge �nval�d any statute
wh�ch was �n confl�ct w�th the Const�tut�on. In fact, such power had
then already been exerc�sed by state courts. He sa�d that
const�tut�onal l�m�tat�ons "can be preserved �n pract�ce no other way
than through the med�um of courts of just�ce, whose duty �t must be
to declare all acts contrary to the man�fest tenor of the Const�tut�on
vo�d. W�thout th�s, all the reservat�on of part�cular r�ghts or pr�v�leges
would amount to noth�ng.... There �s no pos�t�on wh�ch depends on



clearer pr�nc�ples than that every act of a delegated author�ty,
contrary to the tenor of the comm�ss�on under wh�ch �t �s exerc�sed,
�s vo�d. No leg�slat�ve act, therefore, contrary to the Const�tut�on, can
be val�d. To deny th�s would be to aff�rm that the deputy �s greater
than h�s pr�nc�pal; that the servant �s above h�s master; that the
representat�ves of the people are super�or to the people themselves;
that men act�ng by v�rtue of powers may do not only what the�r
powers do not author�ze, but what they forb�d.... The �nterpretat�on of
the laws �s the proper and pecul�ar prov�nce of the courts. A
const�tut�on �s, �n fact, and must be regarded by the judges, as a
fundamental law. It therefore belongs to them to ascerta�n �ts
mean�ng, as well as the mean�ng of any part�cular act proceed�ng
from the leg�slat�ve body. If there should happen to be an
�rreconc�lable var�ance between the two, that wh�ch has the super�or
obl�gat�on and val�d�ty ought, of course, to be preferred; or, �n other
words, the Const�tut�on ought to be preferred to the statute; the
�ntent�on of the people to the �ntent�on of the�r agents. Nor does th�s
conclus�on by any means suppose a super�or�ty of the jud�c�al to the
leg�slat�ve power. It only supposes that the power of the people �s
super�or to both; and that where the w�ll of the leg�slature, declared �n
�ts statutes, stands �n oppos�t�on to that of the people, declared �n the
Const�tut�on, the judges ought to be governed by the latter rather
than the former. They ought to regulate the�r dec�s�ons by the
fundamental laws, rather than by those wh�ch are not fundamental."
[19]

Equally conclus�ve and equally worthy of constant repet�t�on �s the
reason�ng of Ch�ef Just�ce Marshall �n Marbury vs. Mad�son, where
he sa�d: "To what purpose are powers l�m�ted, and to what purpose �s
that l�m�tat�on comm�tted to wr�t�ng, �f these l�m�tat�ons may, at any
t�me, be passed by those �ntended to be restra�ned? The d�st�nct�on
between a government w�th l�m�ted and unl�m�ted powers �s
abol�shed, �f those l�m�ts do not conf�ne the persons on whom they
are �mposed, and �f acts proh�b�ted and acts allowed are of equal
obl�gat�on. It �s a propos�t�on too pla�n to be contested, that the
Const�tut�on controls any leg�slat�ve act repugnant to �t; or, that the
leg�slature may alter the Const�tut�on by an ord�nary act. Between
these alternat�ves there �s no m�ddle ground. The Const�tut�on �s



e�ther a super�or paramount law, unchangeable by ord�nary means,
or �t �s on a level w�th ord�nary leg�slat�ve acts, and, l�ke other acts, �s
alterable when the leg�slature shall please to alter �t. If the former
part of the alternat�ve be true, then a leg�slat�ve act contrary to the
Const�tut�on �s not law: �f the latter part be true, then wr�tten
const�tut�ons are absurd attempts, on the part of the people, to l�m�t a
power �n �ts own nature �ll�m�table."[20]

Th�s dec�s�on of the Supreme Court to the effect that �t �s the duty
and w�th�n the power of the courts to construe const�tut�ons and to
refuse to enforce unconst�tut�onal enactments was rendered �n 1803.
Yet, notw�thstand�ng that the Const�tut�on of the Un�ted States has
been amended four t�mes s�nce that dec�s�on, and that every state
const�tut�on has been aga�n and aga�n remodeled or amended, no
Amer�can const�tut�on has ever den�ed to the courts the power to
construe const�tut�ons or the duty to refuse to enforce statutes wh�ch
are �n confl�ct w�th const�tut�onal l�m�tat�ons. If the power to declare
vo�d any statute �n confl�ct w�th the Const�tut�on of the Un�ted States
was deemed necessary �n 1788 when Ham�lton was wr�t�ng h�s
famous essays, �t certa�nly ought to be far more necessary �n our day
of mult�form leg�slat�on, vast �ncrease �n the funct�ons of the state,
and �ncompetent, reckless and oppress�ve class leg�slat�on
�nterfer�ng �n almost every conce�vable manner w�th the r�ghts and
l�bert�es of the �nd�v�dual.
Moreover, the Const�tut�on of the Un�ted States would probably never
have been adopted �f the people had understood, as �s now
pretended, that Congress was to be at l�berty to d�sregard
const�tut�onal l�m�tat�ons and guarant�es and that there would be no
way whatever of prevent�ng a v�olat�on by Congress of the
const�tut�onal r�ghts of the �nd�v�dual except at the polls. All students
of our h�story know that the Const�tut�on was accepted by the people
upon the d�st�nct pledge that amendments embody�ng a b�ll of r�ghts
to protect the �nd�v�dual aga�nst Congress would be �mmed�ately
adopted. And one of the f�rst acts of the F�rst Congress �n
September, 1789, was to subm�t the ten amendments known as the
federal b�ll of r�ghts, wh�ch were thereupon rat�f�ed by the states and
became an �ntegral part of the Const�tut�on. But of what ava�l or



benef�t were these amendments �f Congress was not to be effect�vely
restra�ned and bound by them? It �s no exaggerat�on to say that �f the
courts should now be depr�ved of the power to protect l�t�gants who
�nvoke const�tut�onal guarant�es and should be compelled to enforce,
as val�d laws, statutes wh�ch v�olate the l�m�tat�ons upon leg�slat�ve
power wh�ch the people have del�berately embod�ed �n the�r
fundamental law, our const�tut�ons would become dead letters, and
we m�ght as well turn to the pure and unrestra�ned democracy of
Greece and awa�t her fate.
In an �nsp�r�ng address del�vered th�s year before the New York State
Bar Assoc�at�on on the subject of jud�c�al dec�s�ons and publ�c
feel�ng, Senator Root eloquently sa�d: "A sovere�gn people wh�ch
declares that all men have certa�n �nal�enable r�ghts, and �mposes
upon �tself the great �mpersonal rules of conduct deemed necessary
for the preservat�on of those r�ghts, and at the same t�me declares
that �t w�ll d�sregard those rules whenever, �n any part�cular case, �t �s
the w�sh of a major�ty of �ts voters to do so, establ�shes as complete
a contrad�ct�on to the fundamental pr�nc�ples of our government as �t
�s poss�ble to conce�ve. It abandons absolutely the concept�on of a
just�ce wh�ch �s above major�t�es, of a r�ght �n the weak wh�ch the
strong are bound to respect. It den�es the v�tal truth taught by rel�g�on
and real�zed �n the hard exper�ence of mank�nd, and wh�ch has
�nsp�red every const�tut�on Amer�ca has produced and every great
declarat�on for human freedom s�nce Magna Carta—the truth that
human nature needs to d�strust �ts own �mpulses and pass�ons, and
to establ�sh for �ts own control the restra�n�ng and gu�d�ng �nfluence
of declared pr�nc�ples of act�on."
In many of the current assaults upon the jud�c�al department, �n
support often of schemes hav�ng the�r b�rthplace on the cont�nent of
Europe, we f�nd the compla�nt that �n declar�ng statutes
unconst�tut�onal the courts �n th�s country—state and federal—
exerc�se greater power than the courts of other countr�es are
author�zed to exerc�se. As �f that were an argument aga�nst
Amer�can �nst�tut�ons! Every schoolboy knows that the framers
�ntended that our government should d�ffer from every other
government �n the world. The founders not only �ntent�onally



departed from the examples of ex�st�ng governments, but anx�ously
sought to establ�sh a new form of republ�can government, wh�ch
would perpetuate the sp�r�t of the Declarat�on of Independence,
secure the �nal�enable r�ghts of the �nd�v�dual, and protect the
m�nor�ty aga�nst the oppress�on or tyranny of the major�ty. It was
because these r�ghts of the �nd�v�dual aga�nst major�t�es and every
form of governmental power were to be made secure and sacred, as
the founders bel�eved, that we were to d�ffer from other
governments. And the essent�al and effect�ve feature of that
d�fference was to l�e �n the power vested �n the jud�c�al department to
uphold and protect these r�ghts. H�gh sound�ng declarat�ons of the
r�ghts of man would mean very l�ttle �f they were not to be
enforceable by the courts.
When our form of government �s compared w�th that of other
countr�es, and we are told that �n England or �n France or elsewhere
so-called progress�ve measures have been forced �nto �mmed�ate
operat�on by the w�ll of the major�ty, and that the courts there were
powerless to �nterfere, �s �t ser�ously �ntended to suggest to the
people of the Un�ted States that they should, therefore, cast as�de all
const�tut�onal restra�nts, all the�r anc�ent and honest const�tut�onal
pr�nc�ples, and leave the protect�on of l�fe, l�berty and property wholly
�n the hands of the leg�slat�ve branch? Are there not st�ll certa�n
r�ghts wh�ch even those who are assa�l�ng our �nst�tut�ons, under the
protect�on of the very Const�tut�on they der�de, would want to have
protected by our courts? When �t �s urged that the courts should not
have power to declare an act unconst�tut�onal, but should be
compelled to enforce all leg�slat�ve enactments although some of
them m�ght confl�ct w�th the Const�tut�on, �s �t real�zed that the b�ll of
r�ghts would then be left to the arb�trary d�scret�on or capr�ce of the
leg�slature, and that consequently �t would be of no more pract�cal
protect�on to the �nd�v�dual than the paper const�tut�ons of some of
the South Amer�can republ�cs wh�ch, too, conta�n eloquent
declarat�ons of the r�ghts of the �nd�v�dual? Is �t forgotten or
overlooked that �n England and France and all the other countr�es
w�th whose systems of government ours �s be�ng compared, the
leg�slat�ve power �s pract�cally supreme, and that �t can outlaw or
d�sse�ze or �mpr�son at �ts mere w�ll—that �t can deny rel�g�ous l�berty,



abr�dge the freedom of speech or of the press, pass b�lls of atta�nder
and ex post facto laws, suspend the wr�t of habeas corpus, �mpose
cruel and unusual pun�shments, deny to the �nd�v�dual accused of
cr�me the r�ght to a jury-tr�al or even any hear�ng at all, conf�scate
pr�vate property w�thout compensat�on, and �mpa�r the obl�gat�on of
contracts?
Let us, for example, suppose that Congress or a state leg�slature
saw f�t to �mpr�son those who d�d not profess the rel�g�on of the
major�ty, or observe �ts forms and tenets. Who could then protect the
m�nor�ty aga�nst such tyrann�cal enactments except the courts, and
how could the courts sh�eld them save by declar�ng the statute
unconst�tut�onal and vo�d and refus�ng to enforce �t? We have only to
go back a few generat�ons to f�nd just such laws �n England and �n
the Amer�can colon�es, and �t �s the repet�t�on of them that our
const�tut�ons seek to prevent. Suppose aga�n that Congress or a
state leg�slature should pass a statute abr�dg�ng the freedom of
speech or of the press and mak�ng those who v�olated the statute
subject to cr�m�nal prosecut�on and �mpr�sonment. How could the
�nd�v�dual be then protected except by the jud�c�ary, and how could
the jud�c�ary protect h�m unless by exerc�s�ng the power to declare
the statute unconst�tut�onal?
Do the ag�tators who are attack�ng our const�tut�onal system expla�n
to the�r l�steners that �n the fore�gn governments w�th wh�ch they are
mak�ng compar�sons the leg�slat�ve power could compel workmen �n
any trade to work as many hours a day, at such rates of wages, and
under such cond�t�ons as the major�ty saw f�t to enact? Suppose that
the Pennsylvan�a leg�slature should pass a statute compell�ng
laborers �n coal m�nes to labor twelve or more hours a day for a
compensat�on f�xed by �t and prov�d�ng that refusal should const�tute
a cr�me. Or s�m�larly �n the case of ra�lroad employees. In do�ng so,
the leg�slature would f�nd a precedent �n the famous Engl�sh Statute
of Labourers as well as �n numerous other European enactments.
The Pennsylvan�a leg�slature m�ght pass an act, s�m�lar to that
enacted by the Br�t�sh parl�ament �n 1720 and aga�n �n 1800, mak�ng
�t a cr�me for laborers to comb�ne to obta�n an advance of wages or
to lessen or alter the�r hours of work. Is �t �nconce�vable that the t�me



may come when the major�ty of the voters �n Pennsylvan�a w�ll
bel�eve that �t �s �mperat�ve thus to regulate labor �n coal m�nes and
on the ra�lroads, both of wh�ch �ndustr�es are �nd�spensable, serve
every household �n the state, affect every �nd�v�dual, r�ch or poor, and
compel all to pay tr�bute? M�ght not prejud�ce and self-�nterest tempt
or �mpel to such a statute, and m�ght not the major�ty enact �t,
part�cularly �f those affected were al�ens w�thout pol�t�cal power? Is �t
�nconce�vable that the owners of the coal m�nes and the ra�lroads
may some day control a major�ty �n the leg�slature? But how could
these m�ners and ra�lroad employees be protected from such
enactments and cr�m�nal prosecut�ons thereunder unless the courts
had the power to declare statutes unconst�tut�onal and to refuse to
enforce them because depr�v�ng the �nd�v�dual of h�s const�tut�onal
r�ghts?
In n�ne cases out of ten the answer to these suggest�ons by those
who to-day are assa�l�ng the jud�c�al department would undoubtedly
be that no one �ntends to go to any such extreme, and that no one
w�shes to be placed or to place any one else ent�rely at the mercy of
the leg�slature. Thus, they would concede that some r�ghts should
st�ll be safeguarded by the courts. But does not th�s answer conta�n
the g�st of the whole problem and the whole pr�nc�ple and v�rtue of
the Amer�can system of const�tut�onal restra�nts? If the cr�t�cs of our
system would have some r�ghts, and part�cularly the�r own, protected
by the courts, must they not then confess that �n truth they only w�sh
changes where the r�ghts of others are concerned, and that they
would cl�ng to the Const�tut�on and �nvoke the protect�on of the
jud�c�al power �n all those respects �n wh�ch the�r own personal l�berty
and the�r own personal and property r�ghts are affected? Ch�ef Judge
Cullen of the New York Court of Appeals recently sa�d that "the great
m�sfortune of the day �s the man�a for regulat�ng all human conduct
by statute, from respons�b�l�ty for wh�ch few are exempt, s�nce many
of our most �ntell�gent and h�ghly educated c�t�zens, who resent as
paternal�sm and soc�al�sm leg�slat�ve �nterference w�th affa�rs �n
wh�ch they are �nterested, are most pers�stent �n the attempt to
regulate by law the conduct of others."[21]



I do not doubt that �f we could have an exhaust�ve debate before a
great tr�bunal of Amer�can publ�c op�n�on and could step by step
analyze and s�ft the arguments aga�nst the jud�c�al power �n
const�tut�onal cases, we would f�nd �n the f�nal analys�s that those
who are so f�ercely charg�ng the courts w�th usurp�ng power by
refus�ng to enforce unconst�tut�onal enactments would st�ll want the
cont�nued protect�on of the courts so far as the�r own const�tut�onal
r�ghts and l�bert�es were concerned, and that they were only ask�ng
mod�f�cat�on and curta�lment �n respect of the r�ghts and l�bert�es of
others. I am conf�dent that �f �t were left to the people of the Un�ted
States to determ�ne by the�r votes the s�mple quest�on whether they
would place �n the hands of Congress or of the�r state leg�slatures
the fundamental, elemental, �nal�enable r�ghts wh�ch every Amer�can
c�t�zen now enjoys—the �nal�enable r�ghts procla�med �n the
Declarat�on of Independence—an overwhelm�ng vote would be cast
aga�nst any such change. Indeed, support for th�s conv�ct�on may be
found �n the recent exper�ence of Austral�a, that hotbed of rad�cal�sm.
An attempt by const�tut�onal amendment to curta�l the power of the
jud�c�ary �n labor controvers�es and to confer upon the Austral�an
parl�ament all power necessary to deal w�th labor matters was there
the subject of a referendum and met w�th a dec�s�ve defeat at the
polls. Are we l�kely to be less conservat�ve than the Austral�ans, or to
be less m�ndful of the necess�ty for w�se const�tut�onal guarant�es
and restra�nts?
The truth �s that our const�tut�ons, nat�onal and state, do not stand �n
the way of any fa�r and just exerc�se of what �s called the pol�ce
power, or of measures for soc�al progress or soc�al just�ce, and that
they do not prevent reasonable and just regulat�ons tend�ng to
secure the health and promote the welfare of the commun�ty at large,
or the enactment of proper and reasonable factory laws or proper
and reasonable workmen's compensat�on acts. The ma�n source of
trouble �s that the statutes wh�ch the courts are compelled to refuse
to enforce are very often hast�ly and crudely drawn, and are often
�nherently unreasonable and unjust.
But, even �f th�s be not so; even �f the people, after full statement of
the facts and thorough explanat�on of the effect of the change, upon



mature cons�derat�on des�re to vest greater power �n our leg�slatures,
or to curta�l the power of the courts, the means are w�th�n the�r reach.
In New York and �n other states, the Const�tut�on can be eas�ly
amended w�th�n two years.
It has been repeatedly asserted that the Const�tut�on of the Un�ted
States has become pract�cally unamendable, when as a matter of
fact �ts amendment does not �nvolve any greater d�ff�cult�es than
were �ntended or than would seem reasonably necessary, or than
would be prov�ded �f we were now fram�ng a new nat�onal
const�tut�on. The prescr�bed mach�nery of a vote by two-th�rds of
both houses of Congress and rat�f�cat�on by three-fourths of the
states s�mply compels del�berat�on and prevents hasty and
uncons�dered act�on. If the people of the country really des�re a
part�cular amendment to the Const�tut�on of the Un�ted States, �t
ought to be read�ly obta�nable w�th�n less than two years.
Thus, the f�rst ten amendments were proposed by Congress �n
September, 1789, and were adopted �n those days of slow travel and
d�ff�cult commun�cat�on by e�ght states w�th�n s�x months and by the
requ�s�te three-fourths w�th�n two years. The twelfth amendment,
proposed �n 1803, was rat�f�ed �n n�ne months. The th�rteenth
amendment, proposed by Congress �n 1865, was rat�f�ed by the
leg�slatures of twenty-seven out of the then th�rty-s�x states w�th�n ten
months; and the f�fteenth amendment, the latest, proposed �n
February, 1869, was rat�f�ed by twenty-n�ne out of the th�rty-seven
states w�th�n one year. The delay �n the adopt�on of the proposed
s�xteenth amendment author�z�ng Congress to levy an �ncome tax �s
due wholly to the fact that there �s a ser�ous d�fference of op�n�on as
to whether or not th�s power should be conferred, although the
advocates of the amendment conf�dently procla�med the ex�stence of
an almost un�versal des�re on the part of the people for such an
amendment to the Const�tut�on.[22]

One of the most �ns�d�ous suggest�ons that can poss�bly be made to
the people at large �s that there �s an �nsurmountable d�ff�culty �n
secur�ng amendments to our const�tut�ons, just as m�slead�ng and
dangerous as �t �s for them to be told that the�r des�res are be�ng
thwarted by the jud�c�ary and that they must accompl�sh reforms



e�ther by coerc�ng the courts or by underm�n�ng the foundat�ons of
the�r const�tut�ons. The future contentment of the people requ�res
that they shall feel that the governments, state and federal, are the�r
governments, that they themselves are ult�mately the sovere�gn
power, and that they are at l�berty to amend the organ�c law from
t�me to t�me as the�r mature and del�berate judgment shall deem
necessary or des�rable. All that the conservat�ves can ask or do ask
�s that the people shall act del�berately and under c�rcumstances
calculated to afford t�me and opportun�ty for full explanat�on and a full
understand�ng of the scope and tendency of the proposed changes,
to the end that errors may be d�scovered and exposed, that
theor�z�ng, sent�mental�sm, clamor and prejud�ce may exhaust
themselves, and that the sober second thought of every part of the
country may be asserted. If �t be then determ�ned to amend our
const�tut�ons, even to the extent of plac�ng l�fe, l�berty and property at
the unrestra�ned d�scret�on and mercy of our leg�slators, the w�ll of
the sovere�gn people w�ll have to be obeyed. Let us hope and pray,
however, that when amendments are adopted, they w�ll be
conservat�ve and w�se, that the r�ghts of the m�nor�ty as aga�nst the
major�ty w�ll not be heedlessly sacr�f�ced for the temporary
advantage of one class over another, and that �t w�ll be apprec�ated
that �nd�v�dual l�berty should be the v�tal concern of every man, r�ch
or poor, as be�ng essent�al to the perpetuat�on of the �nst�tut�ons
wh�ch we cher�sh as pecul�arly and preem�nently Amer�can. Let us
espec�ally try to avo�d perm�tt�ng any class to make use of
const�tut�onal amendments or of statutory enactments for �ts own
spec�al purposes. Let us, wh�lst meet�ng �n full sympathy, generos�ty
and char�ty the leg�t�mate demands of the labor�ng classes and of the
poor and humble, nevertheless keep our eyes open to prevent any
such v�c�ous results as would ar�se from const�tut�onal or statutory
prov�s�ons framed nom�nally for the benef�t of labor but really for the
purpose of serv�ng the �nterests of a part�cular class aga�nst another,
as we have seen was the case �n the New York tenement-house
leg�slat�on of 1884. In the meant�me, pend�ng such amendments �n
the due, orderly and reasonable course prescr�bed by our
const�tut�ons, let us be fa�thful and devoted to our const�tut�onal
system, wh�ch for more than a century has carr�ed us through every



storm and so often "�n sp�te of false l�ghts on the shore." Let us also
be truthful and fa�r and, �f poss�ble, temperate �n our cr�t�c�sm of all
publ�c off�c�als, whether leg�slat�ve, execut�ve, or jud�c�al.
F�nally, a word about the spec�al duty of our profess�on. It �s not the
pulp�t nor the press, but the law wh�ch reaches and touches every
f�bre of the whole fabr�c of l�fe, wh�ch surrounds and guards every
r�ght of the �nd�v�dual, wh�ch grasps the greatest and the least of
human affa�rs, and wh�ch comprehends the whole commun�ty and
every human r�ght. We lawyers, �f worthy of our profess�on, are �n
duty bound not merely to defend const�tut�onal guarant�es before the
courts for �nd�v�dual cl�ents, but to teach the people �n season and
out of season to value and respect the const�tut�onal r�ghts of others
and to respect and cher�sh the �nst�tut�ons wh�ch we have �nher�ted. It
�s our duty to preach const�tut�onal moral�ty to the r�ch and to the
poor, to all trades and to all profess�ons, to all ranks and to all
classes, �n the c�t�es and on the pla�ns. It �s for us to conv�nce the
members of every class that, �n the long run, d�sregard of the
fundamental r�ghts of others would be �n confl�ct w�th the�r own
permanent welfare and happ�ness, and cannot be perm�tted �f we are
to rema�n a free people. What h�gher duty, what nobler task could
engage us than to teach the value and sacredness of the anc�ent
and honest pr�nc�ples of just�ce embod�ed �n our const�tut�ons,
�mmortal as the eternal truths from wh�ch they der�ve the�r or�g�n, and
to preach to all classes the v�rtue of pol�t�cal just�ce and self-�mposed
pol�t�cal restra�nts, w�thout wh�ch there can be no true const�tut�onal
moral�ty.
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THE ELEVENTH AMENDMENT[23]

OF the �mportant quest�ons of const�tut�onal law now before the
country, none more v�tally affects the peace and harmony of our dual
system of government than that of the power of a federal court to
enjo�n a state off�cer from enforc�ng the prov�s�ons of a state statute
wh�ch �s �n confl�ct w�th the Const�tut�on of the Un�ted States. Th�s
quest�on usually ar�ses �n connect�on w�th the eleventh art�cle of
amendment, wh�ch prov�des that "the jud�c�al power of the Un�ted
States shall not be construed to extend to any su�t �n law or equ�ty,
commenced or prosecuted aga�nst one of the Un�ted States by
c�t�zens of another state, or by c�t�zens or subjects of any fore�gn
state." Ser�ous controvers�es regard�ng the �ssuance of �njunct�ons
by federal courts aga�nst state off�cers have ar�sen �n New York,
North Carol�na, Alabama, M�ssour�, Kansas, M�nnesota, and other
states. A convent�on of attorneys-general from a number of states,
held at St. Lou�s �n September and October, 1907, adopted a
memor�al to the Pres�dent and Congress pray�ng that the jur�sd�ct�on
of the c�rcu�t courts of the Un�ted States m�ght be curta�led �n respect
of su�ts brought to restra�n state off�cers from enforc�ng state laws or
the orders of state adm�n�strat�ve boards. The Pres�dent �n h�s annual
message to Congress called the matter to the attent�on of that body,
and stated that d�scontent was often expressed w�th the use of the
process of �njunct�on by the courts where state laws were concerned.
The assembl�ng of Congress was marked by the �ntroduct�on of
numerous b�lls to curta�l the power of the federal courts to �ssue
�njunct�ons and by the offer�ng of several jo�nt resolut�ons to amend
the Const�tut�on of the Un�ted States, wh�ch had the same object.
The quest�on w�ll, perhaps, f�gure prom�nently �n the next pres�dent�al
campa�gn. It may, therefore, be appropr�ate to rev�ew at th�s t�me the
h�story of the eleventh art�cle of amendment to the Const�tut�on of the
Un�ted States �n order to see what l�ght that h�story throws upon the
purpose of �ts framers. D�d they �ntend, �n proh�b�t�ng su�ts by an



�nd�v�dual aga�nst a state, to deny to the courts of the Un�ted States
the power to enjo�n a state off�cer from enforc�ng a state statute �n
confl�ct w�th the Const�tut�on of the Un�ted States?
In 1787 and 1788, when the adopt�on of the Const�tut�on was under
cons�derat�on by the people of the Un�ted States, confl�ct�ng v�ews
were enterta�ned as to the suab�l�ty of a state by an �nd�v�dual for the
recovery of cla�ms aga�nst �t. Ham�lton, Mad�son and Marshall
expressed the op�n�on that a state would not be suable by an
�nd�v�dual under the Const�tut�on as drafted. A number of prom�nent
men, consp�cuous among whom were Edmund Pendleton, Patr�ck
Henry and George Mason, were of op�n�on that the language of the
jud�c�al clause conferred jur�sd�ct�on to enterta�n and determ�ne such
a su�t. Some urged th�s as an object�on to the Const�tut�on. Others,
�nclud�ng James W�lson of Pennsylvan�a and Edmund Randolph of
V�rg�n�a, two of the most d�st�ngu�shed lawyers and publ�c�sts of the
day and members of the Const�tut�onal Convent�on, contended not
only that jur�sd�ct�on was conferred but that �t was w�se and
necessary that such jur�sd�ct�on should ex�st. W�lson urged that
"when a c�t�zen has a controversy w�th another state, there ought to
be a tr�bunal where both part�es may stand on a just and equal
foot�ng," and Randolph argued that the jur�sd�ct�on would tend "to
render val�d and effect�ve ex�st�ng cla�ms, and secure that just�ce,
ult�mately, wh�ch �s to be found �n every regular government." The
Const�tut�on of the Un�ted States was adopted as subm�tted w�th the
understand�ng that amendments would be promptly proposed. The
F�rst Congress subm�tted twelve amendments, ten of wh�ch were
adopted, but the suab�l�ty of a state was not ment�oned �n any of
them.
The quest�on was presented for jud�c�al dec�s�on �n 1792 �n an act�on
brought by Ch�sholm, a c�t�zen of the state of South Carol�na, aga�nst
the state of Georg�a �n the Supreme Court of the Un�ted States under
�ts or�g�nal jur�sd�ct�on.[24] The act�on was �n assumps�t to recover a
debt. The court then cons�sted of Ch�ef Just�ce Jay and Just�ces
Cush�ng, W�lson, Bla�r, Johnson and Iredell. On February 18, 1793,
the court held, Mr. Just�ce Iredell alone d�ssent�ng, that under the
Const�tut�on as or�g�nally adopted a state could be sued �n that court



by a c�t�zen of another state �n an act�on of assumps�t to enforce the
payment of a contract debt. Th�s dec�s�on, wh�ch was followed by the
commencement of the su�t of Vassal vs. Massachusetts, created
�rr�tat�on and alarm among the states, and part�cularly among those
wh�ch were heav�ly burdened w�th debt. The ant�-Federal�st pr�nts
were loud �n �nvect�ves aga�nst the dec�s�on, wh�ch was termed a
v�olat�on of the sovere�gnty of the states, and �t was declared that the
people were "called upon to draw the�r swords aga�nst th�s �nvas�on
of the�r r�ghts." It has been sa�d, though w�th some exaggerat�on, that
"the states fa�rly rose �n rebell�on aga�nst the dec�s�on." Four states
formally protested. Although Georg�a had been the f�rst state to
�nvoke the or�g�nal jur�sd�ct�on of the Supreme Court, �t nevertheless
refused to appear �n the Ch�sholm su�t, and f�led a remonstrance and
protestat�on aga�nst the exerc�se of jur�sd�ct�on. After the dec�s�on, �t
openly def�ed the author�ty of the nat�onal jud�c�ary. Indeed, �t �s
stated by McMaster, Cooley and other wr�ters that the leg�slature of
Georg�a at once passed a law subject�ng to death w�thout benef�t of
clergy any off�cer who should attempt to serve a process �n any su�t
aga�nst the state, but no record of any such statute can be found.
Probably, as some one has suggested, the supposed law was a b�ll
wh�ch passed only the lower branch of the leg�slature. At all events,
the leg�slatures of V�rg�n�a, Massachusetts and Connect�cut
�nstructed the�r senators and representat�ves to secure the adopt�on
of an amendment to the Const�tut�on wh�ch should prevent su�ts
aga�nst a state by an �nd�v�dual.
On February 20, 1793, two days after the op�n�ons �n Ch�sholm vs.
Georg�a were del�vered, a resolut�on was offered �n the Un�ted States
Senate propos�ng an amendment of the Const�tut�on �n the follow�ng
terms: "The jud�c�al power of the Un�ted States shall not extend to
any su�ts �n law or equ�ty, commenced or prosecuted aga�nst one of
the Un�ted States by c�t�zens of another state or by c�t�zens or
subjects of any fore�gn state."
The proposed amendment was debated to some extent �n the
Second Congress, but �t was not passed. In the Th�rd Congress, on
January 2, 1794, Caleb Strong, one of the senators from
Massachusetts, moved the adopt�on of a resolut�on wh�ch changed



the form of the proposed amendment so as to read as follows: "The
jud�c�al power of the Un�ted States shall not be construed to extend
to any su�t �n law or equ�ty, commenced or prosecuted aga�nst one of
the Un�ted States by c�t�zens of another state, or by c�t�zens or
subjects of any fore�gn state."
The amendment was f�nally accepted �n th�s form on March 4, 1794,
and was at once subm�tted to the leg�slatures of the several states
for rat�f�cat�on, but up to March, 1797, there were st�ll e�ght states
wh�ch had not acted upon �t, probably because the pol�t�cal clamor
had subs�ded, and there was no longer any demand for amendment.
In fact, Congress had to request the Pres�dent to commun�cate w�th
the outstand�ng states upon the subject. F�nally, �n a message from
Pres�dent Adams to Congress dated January 8, 1798, the proposed
amendment was declared to have been rat�f�ed by three-fourths of
the states, and �t thereupon became the eleventh art�cle of
amendment to the Const�tut�on of the Un�ted States. New Jersey and
Pennsylvan�a had refused to rat�fy �t, wh�le South Carol�na and
Tennessee had taken no act�on.
The unusual and pecul�ar word�ng of the amendment f�rst attracts
attent�on. Instead of declar�ng how the Const�tut�on shall read �n the
future, �t declares how �t shall "not be construed." Th�s phraseology
was used for pol�t�cal reasons and as a concess�on to the
suscept�b�l�t�es of the advocates of state r�ghts. Extrem�sts wanted a
declarat�on that would not only overrule the recent construct�on of
the Const�tut�on by the Supreme Court and deny that such a power
had ever ex�sted, but would also oust all jur�sd�ct�on �n pend�ng as
well as �n future cases. The amendment, therefore, does not purport
to amend or alter the Const�tut�on, but to ma�nta�n �t unchanged,
wh�le controll�ng �ts scope and effect by author�tat�vely declar�ng how
�t shall not be construed.
Speak�ng of the language of the amendment, Ch�ef Just�ce Marshall
sa�d �n the case of Cohens vs. V�rg�n�a: "It �s a part of our h�story,
that, at the adopt�on of the Const�tut�on, all the states were greatly
�ndebted; and the apprehens�on that these debts m�ght be
prosecuted �n the federal courts formed a very ser�ous object�on to
that �nstrument. Su�ts were �nst�tuted, and the court ma�nta�ned �ts



jur�sd�ct�on. The alarm was general; and, to qu�et the apprehens�ons
that were so extens�vely enterta�ned, th�s amendment was proposed
�n Congress, and adopted by the state leg�slatures. That �ts mot�ve
was not to ma�nta�n the sovere�gnty of a state from the degradat�on
supposed to attend a compulsory appearance before the tr�bunal of
the nat�on, may be �nferred from the terms of the amendment. It does
not comprehend controvers�es between two or more states, or
between a state and a fore�gn state. The jur�sd�ct�on of the court st�ll
extends to these cases: and �n these a state may st�ll be sued. We
must ascr�be the amendment, then, to some other cause than the
d�gn�ty of a state. There �s no d�ff�culty �n f�nd�ng th�s cause. Those
who were �nh�b�ted from commenc�ng a su�t aga�nst a state, or from
prosecut�ng one wh�ch m�ght be commenced before the adopt�on of
the amendment, were persons who m�ght probably be �ts cred�tors.
There was not much reason to fear that fore�gn or s�ster states would
be cred�tors to any cons�derable amount, and there was reason to
reta�n the jur�sd�ct�on of the court �n those cases, because �t m�ght be
essent�al to the preservat�on of peace. The amendment, therefore,
extended to su�ts commenced or prosecuted by �nd�v�duals, but not
to those brought by states.
"The f�rst �mpress�on made on the m�nd by th�s amendment �s, that �t
was �ntended for those cases, and for those only, �n wh�ch some
demand aga�nst a state �s made by an �nd�v�dual �n the courts of the
Un�on. If we cons�der the causes to wh�ch �t �s to be traced, we are
conducted to the same conclus�on. A general �nterest m�ght well be
felt �n leav�ng to a state the full power of consult�ng �ts conven�ence
�n the adjustment of �ts debts or of other cla�ms upon �t; but no
�nterest could be felt �n so chang�ng the relat�ons between the whole
and �ts parts, as to str�p the government of the means of protect�ng,
by the �nstrumental�ty of �ts courts, the Const�tut�on and laws from
act�ve v�olat�on."[25]

It w�ll also be observed that the amendment does not refer to su�ts
aga�nst a state by one of �ts own c�t�zens. Th�s was undoubtedly
because the Const�tut�on d�d not extend the jud�c�al power of the
Un�ted States, when dependent upon the character of the part�es, to
controvers�es between a state and �ts own c�t�zens, but only to



controvers�es between a state and c�t�zens of another state or
c�t�zens or subjects of fore�gn states. The d�st�nct�on between
jur�sd�ct�on dependent upon the nature or subject matter of the
controversy �rrespect�ve of the character of the part�es, such as
cases ar�s�ng under the Const�tut�on, laws and treat�es of the Un�ted
States, and jur�sd�ct�on dependent upon the character of the part�es
�rrespect�ve of the nature or subject matter of the controversy, had
probably not then been as clearly recogn�zed as was subsequently
done by Ch�ef Just�ce Marshall. The fa�lure of the eleventh
amendment to ment�on su�ts aga�nst a state by �ts own c�t�zens gave
r�se nearly one hundred years later to the content�on that a state
could be sued �n a c�rcu�t court of the Un�ted States by one of �ts own
c�t�zens �n a case ar�s�ng under the Const�tut�on. Th�s was urged at
the October term, 1889, �n Hans vs. Lou�s�ana and North Carol�na
vs. Temple,[26] but the court overruled the content�on and held that a
state could not be sued by an �nd�v�dual �n a Un�ted States court
even �n a case ar�s�ng under the Const�tut�on. Mr. Just�ce Bradley
del�vered the op�n�on of the court. He cr�t�c�zed the reason�ng of the
major�ty �n Ch�sholm vs. Georg�a, and upheld the d�ssent�ng op�n�on
of Mr. Just�ce Iredell to the effect that, under the Const�tut�on as
or�g�nally adopted, no su�t could be ma�nta�ned aga�nst a state by an
�nd�v�dual to enforce �ts debts except by �ts consent. Mr. Just�ce
Harlan, however, wh�le he concurred �n hold�ng that a su�t d�rectly
aga�nst a state by one of �ts own c�t�zens to enforce a debt was not
w�th�n the jud�c�al power of the Un�ted States, cr�t�c�zed the
comments made by Mr. Just�ce Bradley upon the dec�s�on �n
Ch�sholm vs. Georg�a as not necessary to the determ�nat�on of the
case, and expressed the op�n�on that the pr�or dec�s�on was based
upon a sound �nterpretat�on of the Const�tut�on as that �nstrument
was then worded.
It has been stated �n op�n�ons of the Supreme Court that a state can
be sued �n a court of the Un�ted States by an �nd�v�dual �f �t wa�ves �ts
�mmun�ty and consents to be sued. But �t �s d�ff�cult to perce�ve how
the consent or wa�ver of a state can, �n any case and under any
c�rcumstances, confer upon the federal courts jur�sd�ct�on of a su�t
aga�nst �t by a c�t�zen of another state or a c�t�zen or subject of a



fore�gn state �n the face of the �mperat�ve mandate of the
amendment that "the jud�c�al power of the Un�ted States shall not be
construed to extend to" any such su�t. It �s true that the court �n the
case of Clark vs. Barnard sa�d that the �mmun�ty of a state from su�t
�n a federal court was a personal pr�v�lege wh�ch �t m�ght wa�ve at
pleasure and that �ts appearance as a party defendant �n a court of
the Un�ted States would be a voluntary subm�ss�on to �ts jur�sd�ct�on,
[27] but �n that case the state �ntervened as an actor and �ts
�ntervent�on was such that �t could be treated substant�ally as a
pla�nt�ff and the jur�sd�ct�on susta�ned on the ground that a state may
sue an �nd�v�dual �n a federal court. Although �n the more recent case
of Gunter vs. Atlant�c Coast L�ne,[28] Mr. Just�ce Wh�te, del�ver�ng the
op�n�on of the court, declared �t to be an elementary propos�t�on that
a state could wa�ve �ts �mmun�ty, �t w�ll be observed that �n that case
the su�t was �n fact aga�nst an off�cer of the state of South Carol�na,
and that the state �tself was not a party to the record. It seems to me,
w�th all deference, that the court has not yet squarely passed upon
the po�nt, nor, so far as I know, has �t ever quest�oned the
fundamental pr�nc�ple that a federal court cannot exerc�se jur�sd�ct�on
�n any case to wh�ch the jud�c�al power of the Un�ted States, as
delegated and def�ned �n the Const�tut�on, does not extend. An
ent�rely d�fferent quest�on �s presented when we cons�der whether an
off�cer of a state can consent or be author�zed to consent to be sued
�n a federal court; �n other words, whether he can wa�ve the defense
that the state �s a necessary party to the su�t. It does not follow that,
because a state cannot be sued, �t may not author�ze �ts agent to
defend on the mer�ts w�thout plead�ng the absence of the state as
the real party �n �nterest, and the den�al of jur�sd�ct�on over the state
as pr�nc�pal does not necessar�ly �mply a den�al of jur�sd�ct�on over
the off�cer when do�ng or attempt�ng to do an �llegal act as �ts agent
or representat�ve. So, also, a d�fferent quest�on �s presented under
the later amendments, wh�ch may be held to have qual�f�ed the
eleventh amendment �n author�z�ng Congress to enforce the�r
prov�s�ons by appropr�ate leg�slat�on. As to that po�nt I am not now
prepared to express an op�n�on.



In constru�ng the eleventh amendment for the purpose of
ascerta�n�ng �ts true �ntent and mean�ng, as �ndeed �n constru�ng
most of the prov�s�ons of the Const�tut�on and �ts contemporaneous
amendments, reference to the h�story and to the common law of
England �s generally the safest gu�de as to what was understood and
�ntended at the t�me. In that h�story w�ll be found the true sources of
our �nst�tut�ons, for these are essent�ally and predom�nantly Engl�sh.
The legal and pol�t�cal �nst�tut�ons of England were constantly �n the
m�nds of the framers and of the people. The common law had long
been regarded w�th affect�on and reverence as the b�rthr�ght of
Amer�cans and the guard�an at once of the�r pr�vate r�ghts and the�r
publ�c l�bert�es. Indeed, the Cont�nental Congress, assembled �n
October, 1774, had declared the colon�es ent�tled as of r�ght to the
common law.
The theory of the �mmun�ty of a state or of the Un�ted States from
su�t by an �nd�v�dual w�thout �ts consent �s frequently asserted to be
analogous to the monarch�cal pr�nc�ple as to the �mmun�ty of the k�ng
from su�t w�thout h�s consent commonly expressed �n the max�m that
"the k�ng can do no wrong." The �dea seems to have been that �n
England �t would be cons�dered an �nvas�on of the sovere�gnty of the
crown and derogatory to �ts d�gn�ty to subject the k�ng to a su�t by an
�nd�v�dual except w�th h�s consent, to be granted or refused �n h�s
arb�trary d�scret�on. It �s very doubtful whether any such �dea f�nds
support �n the common law or h�story of England, or �n the trad�t�onal
usage and exper�ence of that country to any such extent as �s often
�ns�sted upon.
On the contrary, �t had long been regarded �n England as settled law
that the subject was ent�tled to an effect�ve legal remedy for any
�nvas�on of h�s legal r�ghts by the k�ng or the government. He had a
r�ght to sue the k�ng for the rest�tut�on of property or money or for the
recovery of damages for breach of contract, and to sue off�cers of
the crown for any tort�ous acts. The pract�ce establ�shed for centur�es
had been to present to the k�ng a pet�t�on pray�ng leave to sue h�m,
and the custom had been for the k�ng as of course to endorse on the
pet�t�on h�s f�at that r�ght be done. Thereafter the act�on proceeded
as any other act�on between subject and subject. Th�s r�ght was



conceded to al�ens as well as to subjects. Although the leave to sue
was nom�nally or theoret�cally granted as a matter of grace and not
upon compuls�on, �t was �n fact the const�tut�onal duty of the k�ng to
grant �t, and �t was seldom den�ed. Under the common law, the
subject was ent�tled as a matter of r�ght—as one of the �mmemor�al
l�bert�es of Engl�shmen—to �nform h�s k�ng of the nature of any
gr�evance, and thereupon, �n the language of Blackstone, "as the law
presumes that to know of any �njury and to redress �t are �nseparable
�n the royal breast, �t then �ssues, as of course, �n the k�ng's own
name, h�s orders to h�s judges to do just�ce to the party aggr�eved."
The nature of the proceed�ng under a pet�t�on of r�ght has been
passed upon by the Supreme Court of the Un�ted States �n several
cases, and �ts dec�s�ons clearly show that the remedy �s not to be
regarded as a mere matter of grace, but as a r�ght to sue and obta�n
redress �n the class of cases to wh�ch �t appl�es. Thus, Ch�ef Just�ce
Marshall, del�ver�ng the op�n�on of the court �n Marbury vs. Mad�son
at the February term, 1803, sa�d: "In Great Br�ta�n the k�ng h�mself �s
sued �n the respectful form of a pet�t�on, and he never fa�ls to comply
w�th the judgment of h�s court."[29] In Un�ted States vs. O'Keefe the
court at the December term, 1870, exam�ned the nature of the
remedy �n constru�ng the act of Congress of July 27, 1868, now
sect�on 1068 of the Un�ted States Rev�sed Statutes. Mr. Just�ce
Dav�s, speak�ng for the court, sa�d: "Th�s valuable pr�v�lege, secured
to the subject �n the t�me of Edward the F�rst, �s now crystall�zed �n
the common law of England. As the prayer of the pet�t�on �s
grantable ex deb�to just�t�ae, �t �s called a pet�t�on of r�ght, and �s a
jud�c�al proceed�ng, to be tr�ed l�ke su�ts between subject and
subject.... It �s of no consequence that, theoret�cally speak�ng, the
perm�ss�on of the crown �s necessary to the f�l�ng of the pet�t�on,
because �t �s the duty of the k�ng to grant �t, and the r�ght of the
subject to demand �t. And we f�nd that �t �s never refused, except �n
very extraord�nary cases, and th�s proves noth�ng aga�nst the
ex�stence of the r�ght.... If the mode of proceed�ng to enforce �t be
formal and ceremon�ous, �t �s nevertheless a pract�cal and eff�c�ent
remedy for the �nvas�on by the sovere�gn power of �nd�v�dual r�ghts."
[30] And �n the later case of Carl�sle vs. Un�ted States the court held



that, under the proceed�ng known as the pet�t�on of r�ght, the
government of Great Br�ta�n accorded "the r�ght to prosecute cla�ms
aga�nst such government �n �ts courts" not only to subjects but to
al�ens.[31] Later st�ll �n the famous case of Un�ted States vs. Lee,
wh�ch was an act�on at law to recover the property known as the
Arl�ngton Nat�onal Cemetery from the possess�on of off�cers of the
Un�ted States government, Mr. Just�ce M�ller, del�ver�ng the op�n�on
of the court, sa�d: "It �s bel�eved that the pet�t�on of r�ght, as �t has
been pract�sed and observed �n the adm�n�strat�on of just�ce �n
England, has been as eff�c�ent �n secur�ng the r�ghts of su�tors
aga�nst the crown �n all cases appropr�ate to jud�c�al proceed�ngs, as
that wh�ch the law affords to the subjects of the k�ng �n legal
controvers�es among themselves."[32]

The remedy under the pet�t�on of r�ght has cont�nued un�mpa�red to
the present t�me. The procedure �s now regulated by the statute 23
and 24 V�ctor�a, ch. 34, passed July 3, 1860. The statute prov�des
that the k�ng by means of th�s proceed�ng may be sued at law or �n
equ�ty as the part�cular case may requ�re, and that the remedy
afforded "shall comprehend every spec�es of rel�ef cla�med or prayed
for �n any such pet�t�on of r�ght, whether a rest�tut�on of any
�ncorporeal r�ght, or a return of lands or chattels, or a payment of
money or damages, or otherw�se." In grant�ng or refus�ng the
pet�t�on, the k�ng acts under the adv�ce of the home secretary, and
the latter �s respons�ble to parl�ament �n case he shall arb�trar�ly or
wrongfully adv�se a refusal.
The pet�t�on of r�ght, however, �s ava�lable only �n cases �n wh�ch �t �s
sought to obta�n rest�tut�on of lands or goods, or, �f rest�tut�on cannot
be g�ven, compensat�on �n money, or where the cla�m ar�ses out of a
contract, as for goods suppl�ed to the crown or to the publ�c serv�ce.
It does not extend to cases of tort. If the k�ng personally should
comm�t or threaten to comm�t a tort, such, for example, as a
trespass, he could not be proceeded aga�nst �n e�ther a c�v�l or a
cr�m�nal court; the ord�nary law courts have no means of restra�n�ng
or pun�sh�ng h�m personally or afford�ng redress aga�nst h�m for any
wrong done by h�m personally. Not only does the max�m that "the
k�ng can do no wrong" prevent any ord�nary court from grant�ng rel�ef



aga�nst the k�ng h�mself, but the courts have no jur�sd�ct�on aga�nst
h�m �n cases of tort.
Nevertheless, th�s anc�ent and fundamental max�m never meant that
the k�ng was above the law or could v�olate the law w�th �mpun�ty, nor
was �t ever understood �n any such sense as that everyth�ng done by
the k�ng was to be regarded as just and lawful. On the contrary, �t
was fearlessly procla�med �n the days of Bracton that the k�ng was
below the law and bound to obey �t, and �n h�s coronat�on oath he
swears to observe and respect �t.
But whatever m�ght have been the personal �mmun�ty of the k�ng, �t
had been settled at common law long pr�or to the adopt�on of the
Const�tut�on of the Un�ted States that �mmun�ty from su�t d�d not
extend to any off�cer or servant of the crown. The very exempt�on of
the k�ng from respons�b�l�ty before the courts �n cases of tort
conclus�vely establ�shed the personal respons�b�l�ty of some off�cer
or servant of the crown, and the d�rect�on or author�ty of the k�ng d�d
not const�tute any warrant or defense for a wrongful and �llegal act
done by any off�cer or servant. As the Supreme Court sa�d �n the
case of Langford vs. Un�ted States: "The Engl�sh max�m does not
declare that the government, or those who adm�n�ster �t, can do no
wrong; for �t �s a part of the pr�nc�ple �tself that wrong may be done by
the govern�ng power, for wh�ch the m�n�stry, for the t�me be�ng, �s
held respons�ble."[33]

The boast of Engl�shmen for centur�es had been that no off�cer of the
government was above the ord�nary law. In h�s �nterest�ng lectures at
Oxford as a successor of Blackstone �n the V�ner�an professorsh�p,
Professor D�cey says: "In England the �dea of legal equal�ty, or of the
un�versal subject�on of all classes, to one law adm�n�stered by the
ord�nary courts, has been pushed to �ts utmost l�m�t. W�th us every
off�c�al, from the pr�me m�n�ster down to a constable or a collector of
taxes, �s under the same respons�b�l�ty for every act done w�thout
legal just�f�cat�on as any other c�t�zen. The reports abound w�th cases
�n wh�ch off�c�als have been brought before the courts, and made, �n
the�r personal capac�ty, l�able to pun�shment, or to the payment of
damages, for acts done �n the�r off�c�al character but �n excess of
the�r lawful author�ty. A colon�al governor, a secretary of state, a



m�l�tary off�cer, and all subord�nates, though carry�ng out the
commands of the�r off�c�al super�ors, are as respons�ble for any act
wh�ch the law does not author�ze as �s any pr�vate and unoff�c�al
person."[34] And Anson �n h�s "Law and Custom of the Const�tut�on"
po�nts out that the Engl�sh Const�tut�on "has never recogn�zed any
d�st�nct�on between those c�t�zens who are and those who are not
off�cers of the state �n respect of the law wh�ch governs the�r conduct
or the jur�sd�ct�on wh�ch deals w�th them." In the famous case of
Ent�ck vs. Carr�ngton (1765), a secretary of state sought �mmun�ty as
an off�cer of the crown from a su�t for damages by plead�ng reasons
of state for an unlawful act, but Lord Ch�ef Just�ce Camden declared
that "w�th respect to the argument of state necess�ty or a d�st�nct�on
that has been a�med at between state offences and others, the
common law does not understand that k�nd of reason�ng, nor do our
books take not�ce of any such d�st�nct�ons."[35] And one hundred
years later, �n the case of Feather vs. The Queen, Lord Ch�ef Just�ce
Cockburn declared that "no author�ty �s needed to establ�sh that a
servant of the crown �s respons�ble �n law for a tort�ous act done to a
fellow subject, though done by the author�ty of the crown, a pos�t�on
wh�ch appears to us to rest on pr�nc�ples wh�ch are too well settled to
adm�t of quest�on, and wh�ch are al�ke essent�al to uphold the d�gn�ty
of the crown on the one hand, and the r�ghts and l�bert�es of the
subject on the other."[36]

Moreover, the rule of respondeat super�or does not apply to the k�ng.
The conclus�ve legal presumpt�on �s that the k�ng can do no legal
wrong, and th�s leads to the further conclus�ve presumpt�on that, �n
the eye of the law, he cannot author�ze or d�rect a wrong. Every
execut�ve off�cer of the crown �s, therefore, treated as �f he were a
pr�nc�pal, and as such �s held personally respons�ble whenever any
legal r�ght of the subject has been �nvaded by h�m, although he may
have acted under the d�rect order of the k�ng, by h�s command and
even �n h�s presence. The c�v�l �rrespons�b�l�ty of the k�ng for tort�ous
acts could not have been ma�nta�ned w�th any show of just�ce �f the
off�cers and agents of the crown had not been held personally
respons�ble for any �llegal acts comm�tted by them, and �f the k�ng
had not been compelled to act through respons�ble agents. From the



earl�est t�mes �t has been deemed essent�al that the k�ng should
always act through an off�cer or servant, �n order that there m�ght be
some one upon whom respons�b�l�ty could be fastened. Lord Coke
declares �n h�s "Inst�tutes" that "the k�ng, be�ng a body pol�t�que,
cannot command but by matter of record." Custom and statute early
requ�red that all execut�ve acts to wh�ch the sovere�gn was of
necess�ty a party should be done �n certa�n forms and authent�cated
by the s�gnature or seal of some off�cer. The �ntervent�on of an off�cer
was always necessary. In fact, some m�n�ster or off�cer of the crown
can be held fully respons�ble for any �llegal act. Anson states that
"there �s hardly anyth�ng wh�ch the sovere�gn can do w�thout the
�ntervent�on of wr�tten forms, and noth�ng for wh�ch a m�n�ster �s not
respons�ble."
Although the cases �n England aga�nst off�cers of the crown were
generally at law, there can be no reasonable doubt that the Court of
Chancery, at the t�me when our Const�tut�on was adopted, had full
power, by means of the wr�t of �njunct�on, to restra�n an off�cer of the
crown from v�olat�ng the law where the remedy at law �n a su�t for
damages or for possess�on of property, real or personal, would have
been wholly �nadequate and �neffect�ve. The great state tr�al, known
as the case of the Bankers,[37] �n wh�ch Lord Somers was overruled
by the House of Lords, left no doubt as to the pr�nc�ple and the
jur�sd�ct�on of the courts �n su�ts aga�nst crown off�cers. As Professor
Goodnow has shown �n h�s work on "Comparat�ve Adm�n�strat�ve
Law," the Engl�sh courts had long been accustomed �n one way or
another to control servants of the crown and execut�ve off�cers of the
government and to compel them to obey the law. All the great wr�ts,
wh�ch were at f�rst prerogat�ve wr�ts, had been or�g�nally �ssued to
control adm�n�strat�ve or jud�c�al off�cers. Such was the or�g�nal
funct�on of mandamus, habeas corpus, quo warranto, proh�b�t�on.
Injunct�ons, �t �s true, seem rarely to have been made use of �n
England as a means of prevent�ng adm�n�strat�ve act�on, and only a
few cases can be found where they were so used, but, on settled
pr�nc�ples, any adm�n�strat�ve or execut�ve off�cer threaten�ng to do
an �llegal act wh�ch would �njure the �nd�v�dual �n h�s property r�ghts



was amenable to the jur�sd�ct�on of courts of equ�ty �n controvers�es
requ�r�ng the�r �ntervent�on.
It �s also true that no cases are to be found �n England where off�cers
have been held respons�ble �n damages for enforc�ng an act of
parl�ament or have been restra�ned from carry�ng �ts prov�s�ons �nto
effect, but th�s, of course, �s the result of the leg�slat�ve sovere�gnty of
parl�ament and of the fact that there are no const�tut�onal l�m�tat�ons
�mposed upon �t. Nevertheless, the same pr�nc�ples wh�ch make
government off�cers �n England subject to the ord�nary law and the
ord�nary courts for any �llegal act done or threatened would clearly
author�ze the �ssuance of �njunct�ons restra�n�ng the enforcement of
an unconst�tut�onal statute �f there were any const�tut�onal l�m�tat�ons
upon the leg�slat�ve power of the Engl�sh parl�ament. Thus, for
example, a colon�al statute, or a mun�c�pal or adm�n�strat�ve rule, by-
law, or ord�nance �n confl�ct w�th an act of parl�ament would be �llegal
and vo�d, and, w�th�n settled pr�nc�ples, �ts enforcement could be
restra�ned �f other grounds of equ�ty jur�sd�ct�on ex�sted.
In the l�ght of the long-settled and well-known rules of the common
law, establ�sh�ng the d�st�nct�on between su�ts aga�nst the k�ng under
the pet�t�on of r�ght and su�ts aga�nst off�cers of the crown for
v�olat�ng the legal r�ghts of �nd�v�duals, �t �s most s�gn�f�cant and
persuas�ve, �f not conv�nc�ng, that the framers of the eleventh
amendment conf�ned �ts language to su�ts d�rectly aga�nst a state,
and d�d not attempt to proh�b�t su�ts aga�nst off�cers of a state when
act�ng as �ts representat�ves. They could hardly have �ntended that
such a pr�nc�ple as that "the k�ng can do no wrong" should have any
place �n our system of government to the prejud�ce of the
const�tut�onal r�ghts of �nd�v�duals. We have no k�ng to whom �t can
be appl�ed. They surely d�d not �ntend to afford less protect�on and
less redress aga�nst the �nvas�on of the r�ghts of c�t�zens by those �n
power than was afforded �n monarch�cal England to the subjects of
the k�ng. They could not have been �gnorant of the famous cases
wh�ch had establ�shed the legal respons�b�l�ty of all off�cers of the
Engl�sh government and the�r subord�nat�on to the jur�sd�ct�on of the
ord�nary courts of just�ce. They must have contemplated that state
statutes m�ght be passed �n confl�ct w�th the Const�tut�on of the



Un�ted States, and that these statutes would necessar�ly have to be
enforced or attempts made to enforce them by state off�cers. And
they must have apprec�ated that �f state off�cers, as agents of the�r
respect�ve states, were granted �mmun�ty from su�t �n a court of the
Un�ted States because they were act�ng for and on behalf of the�r
states, the Const�tut�on could �n many respects be rendered wholly
�neffect�ve and nugatory.
The fa�lure to proh�b�t su�ts aga�nst off�cers of a state must, therefore,
have been �ntent�onal. Indeed, �t �s h�ghly �mprobable that any one at
the t�me conce�ved that the language adopted was broad enough to
proh�b�t su�ts aga�nst off�cers of a state. On the contrary, �t �s proper
to assume that the framers of the eleventh amendment d�d not
�ntend to perm�t an off�cer of a state, wh�le act�ng under the color or
excuse of an unconst�tut�onal state statute, to �nvade or deny any
r�ght guaranteed by the Const�tut�on of the Un�ted States, or that
such a state off�cer should be �mmune from su�t �n a court of the
Un�ted States merely because he was act�ng �n a representat�ve
capac�ty as an agent of the state. The courts of the Un�ted States
were spec�ally charged w�th the preservat�on of the Const�tut�on, so
far, �ndeed, as �t can be preserved by jud�c�al author�ty. The
"Federal�st" shows how clearly �t was contemplated that the federal
courts were to have power to overrule state statutes �n man�fest
contravent�on of the Const�tut�on. If state off�cers were w�thdrawn
from the jur�sd�ct�on of the nat�onal courts, the�r oath to support the
Const�tut�on of the Un�ted States m�ght become a mere empty
ceremony of no enforceable obl�gat�on or sanct�on. If off�cers of a
state could not be sued �n equ�ty �n a federal court �n an act�on to
enjo�n the enforcement of unconst�tut�onal state statutes, many of the
prov�s�ons of the Const�tut�on, of equal author�ty w�th the eleventh
amendment, m�ght not be effectually enforceable except by the
grace of the states. The proh�b�t�ons aga�nst the states, wh�ch
ex�sted when the eleventh amendment was adopted, such as that no
state shall em�t b�lls of cred�t, or make anyth�ng but gold and s�lver
co�n a tender �n payment of debts, or pass any b�ll of atta�nder, or
any ex post facto law, or any law �mpa�r�ng the obl�gat�on of
contracts, or lay �mposts or dut�es on �mports or exports, m�ght to a
great extent be null�f�ed and rendered pract�cally �neffect�ve, �f



off�cers of a state could not be sued �n a federal court. Indeed, the
th�rteenth, fourteenth and f�fteenth amendments would be depr�ved
of a great part of the�r �ntended effect �f state off�cers enforc�ng
unconst�tut�onal state laws and clothed w�th the power of the state
could not be sued and enjo�ned �n a federal court.
As each of these subsequent amendments, however, prov�des that
"Congress shall have power to enforce th�s art�cle by appropr�ate
leg�slat�on," �t has been suggested that th�s prov�s�on may be
construed as l�m�t�ng the proh�b�t�on of the eleventh amendment and
as empower�ng Congress to confer on the courts of the Un�ted
States jur�sd�ct�on of su�ts aga�nst states or state off�cers as an
appropr�ate means of enforc�ng the later amendments. Mr. Just�ce
Sh�ras referred to th�s v�ew �n the case of Prout vs. Starr and sa�d:
"Much less can the eleventh amendment be successfully pleaded as
an �nv�nc�ble barr�er to jud�c�al �nqu�ry whether the salutary prov�s�ons
of the fourteenth amendment have been d�sregarded by state
enactments."[38]

The courts of the Un�ted States and of the several states have
generally adopted and appl�ed the Engl�sh common law as to the
amenab�l�ty of execut�ve and adm�n�strat�ve off�cers to the jur�sd�ct�on
of the ord�nary courts and the�r personal respons�b�l�ty for any �llegal
acts done by them or under the�r d�rect�on. There �s no longer any
quest�on but that the eleventh amendment does not sh�eld state
off�cers from su�ts at law �n a court of the Un�ted States to recover
damages for any �nvas�on of pr�vate r�ghts under the color of an
unconst�tut�onal statute, or to recover possess�on of real property �n
the custody of such off�cers. The rule �s ax�omat�c that no off�cer �n
th�s country �s so h�gh that he �s above the Const�tut�on of the Un�ted
States, and that no off�cer of the law, state or nat�onal, may v�olate �t
under the color or excuse of a statute, nat�onal or state, �n confl�ct
w�th �ts prov�s�ons. The fact that an off�cer has acted on behalf of a
state under the d�rect�on or author�ty of an unconst�tut�onal statute, or
under the orders of a super�or, const�tutes no defense to an act�on at
law for rest�tut�on or for damages for any �nvas�on of �nd�v�dual r�ghts
any more than the command of the k�ng or the pr�me m�n�ster would
const�tute a defense �n England. The alleged law �s treated as a



null�ty and as absolutely vo�d for all purposes, except perhaps as
negat�v�ng the ex�stence of mal�ce or bad fa�th or cr�m�nal �ntent. But
�t confers no warrant or author�ty and affords no defense or
protect�on.
The fundamental reason�ng upon wh�ch these conclus�ons are based
�s that the state, the abstract pol�t�cal ent�ty, can speak and act only
by val�d laws, that an unconst�tut�onal statute cannot be �ts legal act,
that �t cannot, legally speak�ng, author�ze any act �n confl�ct w�th the
Const�tut�on, that no off�cer of a state, not even the governor, can
have any legal duty or legal execut�ve funct�on to d�sregard or v�olate
the Const�tut�on, and that whatever wrong �s attempted �n �ts name �s
to be conclus�vely �mputed to �ts off�cer, who cannot plead h�s
representat�ve capac�ty. The d�st�nct�on between the government of a
state and the state �tself �s eluc�dated by Mr. Just�ce Matthews �n the
lead�ng case of Po�ndexter vs. Greenhow.[39]

Most d�ff�cult, however, are quest�ons wh�ch ar�se �n connect�on w�th
su�ts �n equ�ty to restra�n state off�cers from enforc�ng state statutes
alleged to be unconst�tut�onal. The pla�nest pr�nc�ples of just�ce
would seem �n many cases to requ�re a prevent�ve remedy, for �t
m�ght be of v�tal �mportance that an off�cer be restra�ned from do�ng
an unlawful act to the �rreparable �njury of the �nd�v�dual. Man�festly, �t
would be unfa�r and unjust to tell the latter that he must wa�t unt�l h�s
r�ghts have been v�olated or h�s property conf�scated or destroyed.
Th�s po�nt was f�rst presented to the Supreme Court �n 1824 �n the
lead�ng case of Osborn vs. Bank of the Un�ted States.[40] It was then
declared, �n one of Ch�ef Just�ce Marshall's famous op�n�ons, that,
notw�thstand�ng the eleventh amendment, a c�rcu�t court of the
Un�ted States had jur�sd�ct�on �n equ�ty to restra�n a state off�cer from
execut�ng or enforc�ng an unconst�tut�onal state statute when to
execute �t would v�olate r�ghts and pr�v�leges of a compla�nant
guaranteed by the Const�tut�on of the Un�ted States, and would work
�rreparable damage and �njury to h�m, for wh�ch no pla�n, adequate
and complete remedy could be had at law.
The general doctr�ne of the Osborn case has never been departed
from, and �t has susta�ned �nnumerable su�ts wh�ch have protected



property r�ghts from the enforcement of state statutes �n confl�ct w�th
the Const�tut�on of the Un�ted States. It �s no exaggerat�on to say that
th�s doctr�ne, more than any other, has rendered the Const�tut�on an
effect�ve sh�eld aga�nst oppress�ve, tyrann�cal and conf�scatory
leg�slat�on, and compelled the states to obey the supreme law of the
Const�tut�on. The reason�ng of Ch�ef Just�ce Marshall �s very log�cal
and luc�d, and �t �s most conv�nc�ng. If, as was then conceded to be
�nd�sputable, the pr�v�lege or �mmun�ty of the state as pr�nc�pal was
not commun�cated to the off�cer as agent, and �f an act�on at law
would l�e aga�nst the off�cer �n wh�ch full compensat�on ought to be
made for a legal �njury result�ng from any unlawful act done �n
pursuance of an unconst�tut�onal and vo�d statute, there ex�sted no
reason why the prevent�ve power of a court of equ�ty should not
equally apply to such an off�cer or why �t should not restra�n h�m from
the comm�ss�on of a wrong wh�ch �t would pun�sh h�m for comm�tt�ng.
"If," cont�nues the Ch�ef Just�ce, "the party before the court would be
respons�ble for the whole �njury, why may he not be restra�ned from
�ts comm�ss�on, �f no other party can be brought before the court?" It
was po�nted out that the very fact that the state could not be sued
was a reason for perm�tt�ng the su�t to proceed �n �ts absence aga�nst
the off�cer or agent. We have here another example of how, �n the
evolut�on of legal pr�nc�ples, the same causes produce the same
results. As �n England the fact that the k�ng could not be sued �n the
ord�nary courts for a wrong led to the rule that h�s �mmun�ty or
�rrespons�b�l�ty was not to be extended to h�s servants or agents and
that the latter were to be held personally l�able for whatever they d�d
under the k�ng's orders �n v�olat�on of the legal r�ghts of an �nd�v�dual,
so w�th us the fact that a state could not be sued �n a federal court
led to the rule that �ts �mmun�ty or �rrespons�b�l�ty was not to be
extended to �ts off�cers and that they were suable as respons�ble
pr�nc�pals, even when act�ng under a state statute and as the agents
or representat�ves of the state.
Ch�ef Just�ce Marshall also sa�d �n the Osborn case that �t m�ght "be
la�d down as a rule wh�ch adm�ts of no except�on, that, �n all cases
where jur�sd�ct�on depends on the party, �t �s the party named �n the
record. Consequently the eleventh amendment, wh�ch restra�ns the
jur�sd�ct�on granted by the Const�tut�on over su�ts aga�nst states, �s,



of necess�ty, l�m�ted to those su�ts �n wh�ch a state �s a party on the
record. The amendment has �ts full effect, �f the Const�tut�on be
construed as �t would have been construed had the jur�sd�ct�on of the
court never been extended to su�ts brought aga�nst a state, by the
c�t�zens of another state, or by al�ens. The state not be�ng a party on
the record, and the court hav�ng jur�sd�ct�on over those who are
part�es on the record, the true quest�on �s not one of jur�sd�ct�on, but
whether, �n the exerc�se of �ts jur�sd�ct�on, the court ought to make a
decree aga�nst the defendants; whether they are to be cons�dered as
hav�ng a real �nterest, or as be�ng only nom�nal part�es." Th�s
reason�ng was reaff�rmed by the Supreme Court as late as 1872 �n
the case of Dav�s vs. Gray,[41] wh�ch was a su�t aga�nst the governor
of the state of Texas. But �n later cases �t has been repud�ated, and
the court has declared that "�t must be regarded as a settled doctr�ne
of th�s court, establ�shed by �ts recent dec�s�ons, 'that the quest�on
whether a su�t �s w�th�n the proh�b�t�on of the eleventh amendment �s
not always to be determ�ned by reference to the nom�nal part�es on
the record.'"[42]

It may, nevertheless, be now �nterest�ng and valuable to re-exam�ne
the doctr�ne enunc�ated by Ch�ef Just�ce Marshall and to �nqu�re
whether, after all, �t does not embody the true and sound rule wh�ch
should govern th�s quest�on, part�cularly �n v�ew of the fact that the
dec�s�ons wh�ch have departed from h�s reason�ng have fa�led to
�nd�cate any def�n�te cr�ter�on to gu�de us �n determ�n�ng when a su�t
aga�nst a state off�cer �s and when �t �s not to be deemed a su�t
aga�nst the state w�th�n the true mean�ng of the eleventh
amendment. The quest�on must be cons�dered as �f the jur�sd�ct�on of
the federal courts had never been extended to su�ts by an �nd�v�dual
aga�nst a state. The controll�ng �nqu�ry �n a su�t aga�nst a state off�cer
ought log�cally to be whether the rel�ef or remedy sought can
properly be granted �n the absence of the state as a party defendant;
�n other words, whether the state �s or �s not a necessary and
�nd�spensable party; and th�s �nqu�ry should be determ�ned by the
result or burden of the judgment wh�ch may be entered. If, for
example, the su�t �s to enjo�n the enforcement of an unconst�tut�onal
statute regulat�ng rates or �mpos�ng taxes, �t must be presumed that



the state has not author�zed the wrong, that �t can have no legal
concern or �nterest �n a vo�d enactment of �ts leg�slature, and that �t
cannot be heard to assert any r�ght to have �ts off�cers v�olate the
Const�tut�on of the Un�ted States for �ts benef�t. If, on the other hand,
the rel�ef or remedy sought w�ll affect the property r�ghts or funds of
the state, or compel �t to pay �ts debts, or requ�re the spec�f�c
performance of a contract by the state, or the do�ng or om�tt�ng to do
any act by the state �tself, the court must needs hold that �t �s a
necessary and �nd�spensable party, and that, as �t cannot be sued �n
a federal court for want of jur�sd�ct�on over �t, the su�t must be
d�sm�ssed. Th�s d�sm�ssal, however, would not be for want of
jur�sd�ct�on or jud�c�al power over the �nd�v�dual state off�cer as
defendant, nor because the su�t was aga�nst the state—for the state
was not a party and �ts presence was sought to be d�spensed w�th—
but because the state was an �nd�spensable party defendant and the
su�t could not proceed �n �ts absence. The result of recurr�ng to th�s
v�ew would be to s�mpl�fy the cons�derat�on of many cases and
reconc�le much confl�ct�ng reason�ng. We should then have a def�n�te
and log�cal cr�ter�on to gu�de us �n cases aga�nst state off�cers. If the
court found that the state was not a necessary and �nd�spensable
party, the �ssue �n such cases would be narrowed to the �nqu�ry
whether the rel�ef should be granted aga�nst the off�cer w�th�n
establ�shed pr�nc�ples of equ�ty, jur�sprudence and procedure.
There rema�ns the quest�on as to enjo�n�ng cr�m�nal prosecut�ons.
Should the jur�sd�ct�on of a court of equ�ty be ousted s�mply because
the state has author�zed �ts off�cers to enforce unconst�tut�onal
regulat�ons affect�ng property r�ghts by a cr�m�nal �nstead of a c�v�l
act�on? The Supreme Court has held that, notw�thstand�ng the
general pr�nc�ple that a court of equ�ty has no jur�sd�ct�on of a b�ll to
stay cr�m�nal proceed�ngs, �t may nevertheless enjo�n a state off�cer
from �nst�tut�ng such proceed�ngs where property r�ghts are about to
be �nvaded and destroyed through the �nstrumental�ty of an
unconst�tut�onal statute prov�d�ng for �ts enforcement by cr�m�nal
proceed�ngs. The nature of an essent�ally c�v�l quest�on or
controversy, such as one between sh�ppers or passengers on the
one s�de and a ra�lroad company on the other as to the
reasonableness of rates, cannot be changed by leg�slat�ve f�at. The



exerc�se of such a jur�sd�ct�on to restra�n cr�m�nal proceed�ngs has
been found necessary �n many recent cases where a defense on a
cr�m�nal tr�al before a jury would afford no fa�r or adequate protect�on
to those whose property r�ghts were affected. The l�t�gat�on, for
example, under a b�ll �n equ�ty to restra�n the enforcement of an
unconst�tut�onal cr�m�nal statute regulat�ng rates presents a
controversy of a c�v�l nature w�th the off�cer and not w�th the state,
and the only quest�on �s, whether a court of equ�ty should �ntervene,
or should leave those aga�nst whom cr�m�nal proceed�ngs are
threatened to the�r defense by demurrer to the �nd�ctment or tr�al on
the mer�ts. The latter w�ll always be done when a defense at law w�ll
afford reasonably fa�r and adequate protect�on. But when a defense
at law w�ll not afford due protect�on and �rreparable �njury to property
�s threatened, there ex�sts no reason why a court of equ�ty should not
�ntervene �n such a case and grant protect�on and rel�ef.
It may seem to many doubtful whether the two lead�ng cases wh�ch
are now attract�ng so much attent�on, namely, In re Ayers[43] and
F�tts vs. McGhee,[44] necessar�ly presented any quest�on under the
eleventh amendment, and whether they should not have been
d�sposed of solely upon the ground that a court of equ�ty ought not to
have enjo�ned the threatened su�ts or prosecut�ons. Probably ne�ther
of the su�ts �n equ�ty d�scussed �n these two cases would have been
ma�nta�nable under the general pr�nc�ples of equ�ty jur�sprudence
even �f the state had been suable �n a court of the Un�ted States, for
no �rreparable �njury was threatened and the opportun�ty of defense
at law seemed to afford reasonable protect�on.
The quest�on of the r�ght to sue a state off�cer to restra�n the
enforcement of an unconst�tut�onal statute regulat�ng the rates and
charges of ra�lroad compan�es �s now pend�ng �n some of �ts aspects
before the Supreme Court �n �mportant cases �nvolv�ng statutes of
M�nnesota and North Carol�na. These cases have been fully and
ably argued and are under adv�sement, and they may lead to a
recons�derat�on of some of the reason�ng �n the pr�or cases. A
comprehens�ve dec�s�on may, therefore, shortly be del�vered wh�ch
w�ll remove some of the reasons for the ex�st�ng m�sunderstand�ng
and confl�ct between the states and the federal courts.[45]



The t�me at our d�sposal renders �t �mposs�ble to cons�der the many
noteworthy and �nterest�ng cases wh�ch have ar�sen under the
eleventh amendment and wh�ch frequently carry us �nto the realm of
publ�c law and statesmansh�p. The lead�ng dec�s�ons are, of course,
�n the Supreme Court, but many �nstruct�ve op�n�ons w�ll be found �n
the lower federal courts. The constant �ncrease of governmental
funct�ons and of �nterference w�th �nd�v�dual l�berty and act�on �s
certa�n to be a fru�tful source of l�t�gat�on �n the future and w�ll call for
frequent cons�derat�on of the scope of the eleventh amendment.
In d�scuss�ng the subject of su�ts to restra�n the enforcement of state
statutes alleged to be unconst�tut�onal, we should not overlook or
pass unnot�ced the attempts made �n recent enactments regulat�ng
rates and charges to coerce or �nt�m�date ra�lroad and other publ�c
serv�ce corporat�ons �nto �mmed�ate obed�ence and abandonment of
the�r const�tut�onal r�ght to appeal to the courts, by �mpos�ng upon
them enormous and unreasonable f�nes and penalt�es, or by
threaten�ng them w�th the forfe�ture of the protect�on of the
government. Heavy f�nes or penalt�es are attached to v�olat�ons of
the law; and, as the transact�ons of these corporat�ons are generally
very numerous, d�sobed�ence of a statute, �f only �n good fa�th for the
purpose of test�ng �ts val�d�ty, would �n a few days �nvolve the r�sk of
bankruptcy. The avowed or �ll-concealed purpose of these f�nes and
penalt�es and of the resort to the cr�m�nal law �s to prevent any
�nterference by courts of equ�ty. The �dea, advanced �n many
quarters and under many d�sgu�ses, seems to be that corporat�ons
shall be outlawed unless they consent to abandon the�r r�ght to
appeal to the courts for protect�on aga�nst unconst�tut�onal statutes
and vo�d and oppress�ve enactments. Th�s unfa�r sp�r�t �s
w�despread. For example, wh�le the Federal Employers' L�ab�l�ty Act,
recently declared unconst�tut�onal by the Supreme Court of the
Un�ted States, was under adv�sement by that court, Pres�dent
Roosevelt �n h�s Jamestown speech cr�t�c�zed the ra�lroad compan�es
for hav�ng contested the val�d�ty of the statute and suggested that
"the law should be such that �t w�ll be �mposs�ble for the ra�lroads
successfully to f�ght �t w�thout thereby forfe�t�ng all r�ght to the
protect�on of the federal government under any c�rcumstances."



The courts have repeatedly po�nted out that the owners of property
devoted to a publ�c use are ent�tled to a fa�r and adequate jud�c�al
�nvest�gat�on �f they contend that the rates or charges prescr�bed by
a leg�slature are unreasonable and conf�scatory. Th�s �s but
recogn�z�ng that the owners of ra�lroads and other property are
ent�tled to a day �n court, just as the humblest person �s ent�tled to
h�s day �n court when h�s const�tut�onal and vested property r�ghts
are �nvaded by the government. If the pr�vate property of the
�nd�v�dual �s to be taken for a publ�c use, �t would, of course, be
obv�ously unfa�r and unjust to perm�t the leg�slature to say
conclus�vely what should be pa�d to h�m, and deny h�m any adequate
opportun�ty �n the courts to rev�ew the leg�slat�ve f�at. The same
pr�nc�ple appl�es to publ�c serv�ce corporat�ons. They are ent�tled to
appeal to the courts to pass upon the val�d�ty of any leg�slat�on wh�ch
attempts to compel them to render serv�ces at a rate f�xed by the
leg�slature �f they contend that such rate �s unreasonably low and
conf�scatory; and, pend�ng the jud�c�al �nvest�gat�on, they ought not to
�ncur the r�sk of accumulat�ng and ru�nous penalt�es. The New York
Publ�c Serv�ce Comm�ss�ons Act of last year recogn�zes th�s �n
pr�nc�ple. But, �nstead of grant�ng a fa�r hear�ng or prov�d�ng for any
jud�c�al proceed�ng �n wh�ch the reasonableness of the statutory
rates may be promptly �nvest�gated, the constant effort seems to be
to render resort to the courts so dangerous that property owners w�ll
abandon the�r r�ght to a day �n court rather than take the r�sks
�nvolved �n allow�ng penalt�es to accrue and accumulate, wh�ch m�ght
subject the�r property to conf�scat�on. Thus, �n the recent New York
gas statute, declared unconst�tut�onal by the Un�ted States c�rcu�t
court, no jud�c�al �nvest�gat�on was afforded and the penalt�es
�mposed were at the rate of $1,000 for each overcharge or v�olat�on
of the law. As the Consol�dated Gas Company alone had upwards of
390,000 customers, an overcharge on only one month's b�lls,
pend�ng an attempt to test the law �n good fa�th, would �nvolve the
fabulous total of $390,000,000 �n penalt�es, or nearly f�ve t�mes the
value of the whole property of the company. In fact, �f the New York
statute, at least �n th�s respect, �s not null�f�ed by the Supreme Court
on the pend�ng appeal,[46] the Consol�dated Gas Company may be
absolutely ru�ned for hav�ng asserted �ts legal r�ght to a fa�r jud�c�al



�nvest�gat�on before be�ng compelled to accept what �t �ns�sted and
what the court has so far held was a conf�scatory and unreasonable
rate; that �s to say, for dar�ng to �ns�st upon a fa�r jud�c�al hear�ng
before be�ng condemned. The Kansas statute regulat�ng stockyards,
wh�ch was declared unconst�tut�onal by the Supreme Court,[47]

�mposed penalt�es wh�ch m�ght have aggregated $15,000,000 �n one
day, or nearly tw�ce the value of all the property of the stockyards
company. The recent ra�lroad statute �n North Carol�na �mposes f�nes
wh�ch would amount to $2,500,000 per day, and �n a few days would
bankrupt the ra�lroad compan�es. The M�nnesota ra�lroad statute
�mposes penalt�es wh�ch �n one month m�ght aggregate several
hundred m�ll�on dollars.
Speak�ng of these penalt�es, Un�ted States C�rcu�t Judge Lochren
justly sa�d: "There �s no quest�on but that such leg�slat�on �s v�c�ous,
almost a d�sgrace to the c�v�l�zat�on of the age, and a reproach upon
the �ntell�gence and sense of just�ce of any leg�slature wh�ch could
enact prov�s�ons of that k�nd."
If any such pol�cy of coerc�on and �nt�m�dat�on can poss�bly be
enforced by the state or nat�onal governments, �n any form or under
any subterfuge whatever, we shall no longer be l�v�ng under a
const�tut�onal government w�th effect�ve guarant�es of �nd�v�dual
r�ghts and l�bert�es. If Congress or a state leg�slature can compel any
class of persons to subm�t to an unconst�tut�onal statute by �mpos�ng
ru�nous f�nes and penalt�es, or other prov�s�ons �ntended to operate
�n terrorem, or by threaten�ng to depr�ve that class of the protect�on
of the government, then the const�tut�onal l�m�tat�ons �mposed by the
people can be read�ly c�rcumvented and null�f�ed, and our supposed
r�ghts and l�bert�es w�ll ex�st only �n the grace or self-restra�nt of
leg�slatures. One class �s selected to-day, but another class w�ll be
selected to-morrow, depend�ng only on the �nterest or prejud�ce or
temptat�on or capr�ce of the temporary major�ty. Such an exerc�se of
arb�trary and �rrespons�ble power �s �n utter confl�ct w�th the whole
theory of our �nst�tut�ons and �n utter d�sregard and def�ance of those
fundamental and �mmutable pr�nc�ples of just�ce under wh�ch alone
free governments can ex�st. As Ch�ef Just�ce Marshall sa�d �n the
great case of Marbury vs. Mad�son—and the court was then fac�ng a



host�le execut�ve, a host�le Congress and a host�le publ�c op�n�on
—"The very essence of c�v�l l�berty certa�nly cons�sts �n the r�ght of
every �nd�v�dual to cla�m the protect�on of the laws whenever he
rece�ves an �njury. One of the f�rst dut�es of government �s to afford
that protect�on.... The government of the Un�ted States has been
emphat�cally termed a government of laws and not of men. It w�ll
certa�nly cease to deserve th�s h�gh appellat�on �f the laws furn�sh no
remedy for the v�olat�on of a vested legal r�ght."[48]

Some of the b�lls now pend�ng before Congress propose to depr�ve
the federal courts of the power to �ssue prel�m�nary �njunct�ons �n
these cases. Th�s would be a pol�cy fraught w�th �mmeasurable
danger to property �nterests as well as to personal l�berty. It would
frequently amount to a complete den�al of just�ce. The delay of
l�t�gat�on m�ght read�ly be attended by ru�n. But, undoubtedly, some
reform �s called for. There can be no quest�on that prel�m�nary
�njunct�ons aga�nst the enforcement of state statutes regulat�ng
publ�c serv�ce corporat�ons should never be granted w�thout pr�or
not�ce to the representat�ves of the people, and full opportun�ty for
them to be heard, and then only upon the clearest show�ng of
threatened �rreparable �njury pend�ng the delay of a full hear�ng on
the mer�ts. Such cases ought not only to be g�ven the earl�est
poss�ble hear�ng, but the courts should �ns�st that both s�des proceed
w�th the utmost exped�t�on �n the tak�ng of test�mony. A hear�ng �n
open court and not before a master would greatly fac�l�tate th�s
result. The people are ent�tled to a speedy determ�nat�on of the
quest�ons �nvolved �n order that they may promptly have the benef�t
of the statute �f �t be const�tut�onal, or that they may at once amend �t
�f �t be unconst�tut�onal. There �s no reason why �n the major�ty of
cases such a su�t should not be ready for f�nal hear�ng and actually
be heard w�th�n s�xty days, or why �t should not be f�nally d�sposed of
�n the appellate courts w�th�n less than a year. It should have
preference on all calendars. The Exped�t�on Act of Congress,
appl�cable to cases ar�s�ng under the Ant�-Trust and Interstate
Commerce laws, would furn�sh a good model for cases �nvolv�ng the
val�d�ty of state laws.



The cond�t�ons wh�ch now confront the people �n many states, where
statutes regulat�ng publ�c serv�ce corporat�ons are often t�ed up for
years by l�t�gat�on, tend to create d�scontent, �mpat�ence and
d�ssat�sfact�on w�th the courts and to engender a des�re for
revolut�onary change from an �ntolerable s�tuat�on. Laws regulat�ng
publ�c ut�l�t�es are often essent�al for protect�on aga�nst those who
otherw�se would have the power to make a prey of the necess�t�es of
the people, and �t �s d�sgraceful that the enforcement of such laws
can be delayed by l�t�gat�on for years after the�r enactment. As the
delays �n our cr�m�nal procedure are cry�ng for remedy, so the delays
�n th�s class of l�t�gat�on are cry�ng for �mmed�ate and effect�ve rel�ef.
It �s of paramount �mportance that the people should be conv�nced
that they can obta�n �n the courts, and espec�ally �n the federal
courts, a prompt determ�nat�on of all l�t�gat�on affect�ng the val�d�ty of
leg�slat�on regulat�ng publ�c serv�ce corporat�ons wh�ch they or the�r
representat�ves have deemed necessary for the�r protect�on aga�nst
extort�on or oppress�on. In most cases, however, �t w�ll be found that
the representat�ves of the state are as much to blame for the delays
as are the�r adversar�es.
But, above all other cons�derat�ons, stands the necess�ty for
ma�nta�n�ng the absolute conf�dence of the people at large �n the
w�sdom and �mpart�al�ty of the federal judges, who are so often
called upon to determ�ne the val�d�ty of state statutes alleged to
confl�ct w�th the Const�tut�on of the Un�ted States and �n so do�ng to
adm�n�ster just�ce as between the state and the �nd�v�dual—as
between the major�ty and the m�nor�ty. It should be a matter of
profound concern to us as lawyers to make all laymen apprec�ate
that the exerc�se of th�s jur�sd�ct�on by the federal courts �s necessary
for the preservat�on and perpetuat�on of the Const�tut�on, and that �t
�s r�ght and just that every c�t�zen should have the pr�v�lege of
appeal�ng to the nat�onal courts for the protect�on of r�ghts and
l�bert�es guaranteed to h�m by the nat�onal Const�tut�on. Equally
�mportant �s �t that the people should apprec�ate that �n enterta�n�ng
su�ts to restra�n the enforcement of state laws alleged to be
unconst�tut�onal, the federal judges are only perform�ng the�r duty
accord�ng to the�r oath of off�ce, wh�ch �n the noble language
prescr�bed �n 1789 pledges them "to adm�n�ster just�ce w�thout



respect to persons," to "do equal r�ght to the poor and to the r�ch,"
and to "fa�thfully and �mpart�ally d�scharge and perform" the�r duty
"agreeably to the Const�tut�on and laws of the Un�ted States." An
exam�nat�on of the cases �n wh�ch �njunct�ons have been granted
aga�nst the enforcement of state laws must sat�sfy any cand�d m�nd
that �n the great major�ty of cases the power has been �mpart�ally
exerc�sed, w�th tact and w�se d�scret�on, and that such �njunct�ons
have been granted only when property r�ghts seemed to be
threatened w�th �rreparable �njury. It would be too much to expect
�nfall�b�l�ty �n all these cases. But errors are corrected on appeal.
Assaults upon our jud�c�ary and unwarranted and unjust cr�t�c�sm of
our judges underm�ne the people's trust �n the courts and threaten
the whole structure of our c�v�l�zat�on. The Un�ted States judges are
justly sens�t�ve to publ�c op�n�on and d�stressed by unjust and
�gnorant cr�t�c�sm. They know how �mportant �t �s that they should
reta�n publ�c conf�dence. They real�ze, as the�r op�n�ons constantly
show, that "next to do�ng r�ght, the great object �n the adm�n�strat�on
of publ�c just�ce should be to g�ve publ�c sat�sfact�on." But they
cannot sacr�f�ce truth to popular�ty, the Const�tut�on to present
exped�ency. Those who assa�l the federal judges should bear �n m�nd
that the founders �n the�r w�sdom const�tuted the jud�c�al power our
bulwark aga�nst unadv�sed, hasty and tyrann�cal act�on on the part of
those �n power and our sh�eld aga�nst "those sudden and strong
pass�ons to wh�ch we are exposed," and wh�ch, �f unchecked and
unrestra�ned, may lead to ru�n. However unpopular and d�sagreeable
the task may be of sett�ng as�de an act of Congress or of a state
leg�slature, however pa�nful �t must be to any just man to become the
subject of calumny, a federal judge has no cho�ce, no d�scret�on, no
w�ll of h�s own, but must hear and dec�de accord�ng to h�s
consc�ence every case subm�tted to h�m w�th�n the jur�sd�ct�on of h�s
court as conferred and �mposed by the Const�tut�on and laws of the
Un�ted States. Let us always bear �n m�nd the lofty words of the great
Ch�ef Just�ce �n the case of Aaron Burr, �n the dec�s�on wh�ch exc�ted
so much publ�c prejud�ce and clamor one hundred years ago, when,
speak�ng of the duty of a judge, he sa�d: "If he has no cho�ce �n the
case; �f there �s no alternat�ve presented to h�m but a derel�ct�on of
duty, or the opprobr�um of those who are denom�nated the world, he



mer�ts the contempt as well as the �nd�gnat�on of h�s country who can
hes�tate wh�ch to embrace."[49]
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CRITICISM OF THE COURTS[50]

THE attacks upon our courts wh�ch are constantly be�ng publ�shed
�n the press throughout the country d�sclose a feel�ng of host�l�ty
towards the present system of adm�n�ster�ng just�ce that �s probably
the most portentous s�gn of our t�mes. That the lawlessly �ncl�ned,
who are fortunately st�ll �n the m�nor�ty, should be host�le to those
who are charged w�th the duty of enforc�ng and compell�ng
obed�ence to the laws of the state or nat�on �s not at all surpr�s�ng
and �s perhaps almost �nev�table �n populous commun�t�es. But �t �s
�ndeed surpr�s�ng, and a leg�t�mate cause for profound anx�ety and
m�sg�v�ng, that thousands of honest, �ndustr�ous, moral and law-
ab�d�ng c�t�zens should bel�eve that the laws are not be�ng �mpart�ally
or justly adm�n�stered, and that th�s erroneous bel�ef should be
�nculcated, not only by the press and unpr�nc�pled demagogues and
pol�t�c�ans but by reputable leaders of Amer�can labor and Amer�can
publ�c op�n�on, and even by educators. Th�s bel�ef has become so
w�despread and so f�xed �n the m�nds of vast numbers of our people
of all classes, educated and uneducated, that only the most
exhaust�ve cons�derat�on and d�scuss�on of the subject would be now
adequate. Numerous letters rece�ved by the sub-comm�ttee of the
New York State Bar Assoc�at�on, some of wh�ch are subm�tted w�th
�ts report, show the �ntens�ty of the host�l�ty towards the courts and
the extent to wh�ch �t �s based upon �gnorance, prejud�ce and mal�ce.
The fact that the wr�ters of most of these letters are s�ncere need not
be challenged, but, th�s be�ng conceded, many of the statements
show an utter fa�lure to �nvest�gate the facts and an ent�re
�nd�fference to the truth, and some are obv�ously puer�le, or
�nexcusably �naccurate and reckless. On the other hand, the sp�r�t
shown �n letters from some of the labor leaders must �nsp�re the
hope of the�r loyal ass�stance �n an �mpart�al and thorough
�nvest�gat�on. A great amount of good m�ght be accompl�shed by
cooperat�on w�th them. Such a letter, for example, as that recently



rece�ved from Mr. Hugh Frayne, the general organ�zer of the
Amer�can Federat�on of Labor, �nd�cates that exchange of v�ews
m�ght lead to des�rable results. However �rksome and labor�ous the
task may be, �t would be a great serv�ce to the country at large �f
some jo�nt comm�ttee appo�nted by the New York State Bar
Assoc�at�on and the other bar assoc�at�ons of the state would
undertake to �nvest�gate all cases affect�ng labor or soc�al leg�slat�on
and publ�sh a report show�ng the true facts and the pr�nc�ples of law
�nvolved �n each case. The p�ty �s that many of the cr�t�cs of our
courts are lamentably �gnorant of the subjects about wh�ch they wr�te
or decla�m, and—unconsc�ously and un�ntent�onally �n some
�nstances—m�srepresent and d�stort the facts.
It w�ll be pract�cable at the present t�me to rev�ew only a few of the
po�nts suggested by the �nvest�gat�ons of your sub-comm�ttee.
The subject of just compensat�on to employees for �njur�es rece�ved
�n the course of the�r work �s one of the most �mportant and far-
reach�ng of those d�scussed by our correspondents, and �ts
�ncreas�ng d�ff�cult�es and complex�t�es call for much more study than
we have been able to g�ve �t. The revolut�on wrought by mach�nery,
the �nev�table dangers attend�ng �ts use, the crowd�ng of men,
women and ch�ldren �nto factor�es and workshops requ�re
mod�f�cat�ons �n the rules of law govern�ng the dut�es and
respons�b�l�t�es of employers. The rules of the common law, wh�ch
are now condemned by so many and sought to be cast as�de, were
or�g�nally d�ctated by the soundest cons�derat�ons of publ�c pol�cy, of
pract�cal affa�rs and government, and of just�ce as between man and
man. The dut�es of the master toward the servant, as regulated by
these rules, were humane and commensurate w�th the needs of the
t�mes that evolved them, and the rules themselves are st�ll proper
and just �n the great major�ty of cases. Under them, the master �s
requ�red to exerc�se the same degree of care for h�s servant that he
should for h�s own safety, and he �s bound to furn�sh a reasonably
safe place �n wh�ch h�s servant �s to work, supply reasonably safe
�mplements and mach�nery, select fellow-servants reasonably
competent and prudent, and, where the nature of the bus�ness
requ�res an overseer or super�ntendent, appo�nt one who �s



reasonably competent and prudent. The appl�cat�on of these rules
regulat�ng the conduct and dut�es of the master, �n conjunct�on w�th
the rules regulat�ng the conduct and dut�es of the servant—such as
the assumpt�on of the ord�nary r�sks of the employment, the fellow-
servant doctr�ne, and the rule as to contr�butory negl�gence—
unavo�dably creates extremely d�ff�cult and complex quest�ons.
These rules are st�ll proper and just �n the�r appl�cat�on to such cases
as �nvolve the domest�c relat�on between the farmer and h�s farm
hands, the small contractor and h�s workmen, the householder and
h�s house servants, the butcher, pa�nter, carpenter, or blacksm�th and
h�s workmen. In all these cases �t �s, �t seems to us, as true on
pr�nc�ple to-day as �t was half a century ago that the master �s not
bound to take more care of h�s servant than he may be reasonably
expected to take of h�mself, and that a servant has better
opportun�t�es than h�s master of watch�ng and guard�ng aga�nst the
conduct and prevent�ng the negl�gence of h�s fellow-servant. It �s as
true now as �t ever was that, so long as l�ab�l�ty �s based on the
theory or pr�nc�ple of negl�gence, a servant ought, generally
speak�ng, to be held to assume the ord�nary and obv�ous r�sks of the
employment upon wh�ch he enters and for wh�ch he presumably
st�pulates for adequate and sat�sfactory compensat�on. L�kew�se, �n
the major�ty of cases, �t �s as true to-day as �t ever was that the
servant who has been gu�lty of contr�butory negl�gence should not be
allowed to charge h�s master w�th respons�b�l�ty for the �njury. The
reason�ng of the judges establ�sh�ng and ma�nta�n�ng these doctr�nes
at the common law has never been refuted. Nevertheless, they are
mere rules of law, subject to change, not by the jud�c�ary, but by the
leg�slature; and, �n the op�n�on of the wr�ter, there �s no prov�s�on �n
the state or nat�onal const�tut�on wh�ch would prevent the�r
abrogat�on �f th�s were deemed necessary or des�rable by a
leg�slat�ve body.
But modern �ndustr�al�sm, the development of mach�nery, the
employment of large numbers of men and women �n crowded
factor�es, and work �n connect�on w�th dangerous �nstrumental�t�es of
manufacture and transportat�on, etc., have changed cond�t�ons, so
that what �s st�ll true of the farm, the household, the small art�san, the
carpenter, the pa�nter, the butcher, the grocer, etc., �s not true of the



busy h�ves of manufacture, of transportat�on by steam or electr�c�ty,
or of other hazardous �ndustr�es. The �ncrease �n acc�dents, the
apparent certa�nty that many casualt�es are �nev�table, the
recklessness engendered by the modern struggle for ex�stence, the
�ncreas�ng d�ff�culty �n many employments of measur�ng degrees of
fault, the press�ng necess�t�es and �mprov�dence of the poor: these
and other cons�derat�ons well warrant the �nterpos�t�on of the
leg�slature as the lawmak�ng power of the state, �n order to make
changes �n the law—changes wh�ch the courts should not attempt to
make, for the�r duty or funct�on �s not to leg�slate but to declare what
the law has been or now �s. Instead, then, of abus�ng the courts, how
much w�ser and more decorous would �t be for labor organ�zat�ons,
labor leaders, or soc�al reformers to pet�t�on the leg�slature to amend
the law, and to abandon the attempt to �nt�m�date and coerce the
jud�c�ary �nto mak�ng the des�red change. One of our correspondents
speaks of "the venomous fellow-servant doctr�ne." Yet the
respons�b�l�ty for the cont�nuance of that doctr�ne, �f �t has become
undes�rable �n any employment or �n all employments, rests wholly
w�th the leg�slature and not w�th the courts. We should be surpr�sed �f
any lawyer or student profess�ng the sl�ghtest knowledge of
Amer�can const�tut�onal law would ser�ously assert that the
leg�slature could not change that doctr�ne w�thout amend�ng or
t�nker�ng our const�tut�ons.
It �s, however, f�t and proper to add that many lawyers and laymen
are conv�nced that to abol�sh the ex�st�ng rules �nd�scr�m�nately �n
every case where the relat�on of master and servant may ex�st would
be a m�stake from the standpo�nt of publ�c pol�cy and pract�cal
just�ce, and that such a rad�cal measure would do more harm than
good. Certa�nly that �s the judgment of competent observers of the
operat�on of the Br�t�sh statute. A change �n the law wh�ch would be
w�se �f conf�ned to large factor�es and hazardous employments, to
labor �n connect�on w�th dangerous mach�nery, to serv�ce on
ra�lroads, �n large electr�cal works, etc., etc., m�ght be extremely
unw�se, unjust and oppress�ve �f appl�ed, for example, to the small
farmer, the art�san, the mechan�c, or the householder. A rule
concededly w�se and just �n the one case m�ght be the extreme of
folly and oppress�on �n the other. An acc�dent on a farm caused by



the negl�gence or drunkenness of a farm hand m�ght, under some of
the proposed reforms or �nnovat�ons, bankrupt the most prudent
farmer for causes qu�te beyond h�s control; and a s�m�lar d�saster
m�ght eas�ly overtake the small art�san, mechan�c, or householder,
and sweep away the sav�ngs of years. It �s, of course, no answer to
say that the farmer, the art�san, the householder employ�ng men or
women can �nsure. Why should th�s form of taxat�on be lev�ed upon
slender earn�ngs, wh�ch are frequently �nsuff�c�ent to make both ends
meet? Why should the farmer or art�san of l�m�ted means be
compelled to pay tr�bute to pr�vate �nsurance compan�es so often
engaged �n comb�nat�ons to extort the h�ghest poss�ble prem�ums?
Let every master be respons�ble for h�s own negl�gence, but let the
l�ne be drawn short of mak�ng every master—every employer of
another—the �nsurer of the safety of h�s servant to the extent of
render�ng the master l�able for �njur�es result�ng from no fault of h�s
own but from the carelessness and negl�gence of the servant h�mself
or of a fellow-servant.
An �nterest�ng example of the operat�on of a statute �n connect�on
w�th establ�shed rules of law w�ll be found �n the case of Kn�sley vs.
Pratt.[51] The leg�slature had prescr�bed certa�n dev�ces for the
protect�on of women and ch�ldren, �nclud�ng a prov�s�on that cogs on
mach�nery should be properly guarded. In enact�ng th�s prov�s�on, as
the courts were bound to assume by the settled rules of construct�on,
the leg�slature was fully aware of the ex�st�ng law �n the state of New
York �n regard to the assumpt�on of obv�ous and ord�nary r�sks of
employment by men and women of full age and capac�ty. The
pla�nt�ff �n the Kn�sley case was a woman of full age and capac�ty,
and she was well aware of the danger she was runn�ng �n
approach�ng too near mach�nery �n operat�on. Had the statute been
competently drawn, �t would have prov�ded—assum�ng, of course,
the draftsman and the leg�slature so �ntended—that the rule of
assumpt�on of r�sk should not apply to cases w�th�n �ts purv�ew; �n
other words, �t would have prov�ded that the master should be l�able
for any �njury to a servant ar�s�ng from the master's neglect to furn�sh
the protect�on requ�red by the statute whether or not the servant
knew of such neglect or contr�buted �n any way to h�s own �njury. No



prov�s�on of state or federal const�tut�on prevented the leg�slature
from enact�ng that the employer should be absolutely l�able for the
consequence of h�s own del�berate neglect to obey a statutory
prov�s�on �ntended to protect human l�fe and part�cularly the l�ves of
women and ch�ldren. There �s not the remotest �nt�mat�on by the
court �n the Kn�sley case that the leg�slature could not so alter the
law. After the dec�s�on �n that case had been announced, a change �n
the law could have been read�ly made w�th�n a week, for the
leg�slature was then �n sess�on—February, 1896. Yet seventeen
years have passed w�thout such an enactment, and �n the meant�me
the Court of Appeals has been assa�led before the whole country for
�ts lack of sympathy w�th the poor and helpless and w�th soc�al
progress as ev�denced among other th�ngs by th�s dec�s�on!
It �s true that the doctr�ne of the Kn�sley case has been recently
overruled by the Court of Appeals �n the case of F�tzwater vs.
Warren.[52] But many lawyers bel�eve that the court m�ght better
have left th�s change to the leg�slature, wh�ch could have made �t
seventeen years ago �f �t had so des�red, and not have furn�shed
add�t�onal ground for the cr�t�c�sm that our courts are resort�ng to
jud�c�al leg�slat�on. Desp�te the F�tzwater case, �t would st�ll be w�se
for the leg�slature, �f �t deems that the rule of law should be as now
announced, to enact a properly drawn statute declar�ng that
whenever a statutory prov�s�on requ�res a master to supply guards or
other protect�on for h�s servants �n hazardous employments or �n
connect�on w�th the use of dangerous mach�nery, h�s neglect to do
so shall render h�m l�able �rrespect�ve of the doctr�nes of assumpt�on
of r�sk, fellow-servant's fault, or contr�butory negl�gence.
The manner �n wh�ch nom�nat�ons have been made �n recent years
for jud�c�al off�ce and part�cularly for the Court of Appeals has also
�nv�ted very ser�ous cr�t�c�sm on the part of our correspondents.
As �s well known, the bar of the state of New York, w�th almost ent�re
unan�m�ty, has been endeavor�ng for many years to separate
nom�nat�ons for jud�c�al off�ce from other nom�nat�ons, and thereby to
d�vorce the bench from pol�t�cs. It was the bar that has urged and
forced the renom�nat�on of judges for the Court of Appeals on a non-
part�san bas�s. It was the bar that urged and forced the renom�nat�on



and elect�on of Judge Gray and Ch�ef Judge Cullen and other
members of our h�ghest court. It �s s�mply slanderous to charge that
any of the present judges of that great court were nom�nated at the
request or d�ctat�on of what our correspondents call "the �nterests."
The contrary �s the truth; and the whole h�story and conduct of the
court refute an accusat�on wh�ch �s as contempt�ble as �t �s
unfounded.
The bar of the state was pract�cally unan�mous �n urg�ng the passage
last year of the measure known as the Jud�c�al Cand�dates B�ll,
wh�ch proposed that the names of jud�c�al cand�dates should no
longer be pr�nted �n the party column on the general and off�c�al
ballot, but on a separate ballot, or �n a separate column of the vot�ng
mach�nes, w�thout party des�gnat�on �n e�ther case, to the end that
cand�dates for jud�c�al off�ce m�ght be voted for as �nd�v�duals and not
as members or cand�dates of any pol�t�cal party. There was then an
excellent opportun�ty for the professed soc�al reformers and labor
leaders who are so vehemently assa�l�ng our jud�c�al system to a�d �n
a movement to el�m�nate from pol�t�cs the elect�on of judges. But �t
was not ava�led of. The b�ll was defeated. It had l�ttle support from
the press and very l�ttle, �f any, support from soc�al reformers or the
representat�ves of labor. It w�ll undoubtedly be �ntroduced aga�n th�s
year; �t has been once more approved by the Assoc�at�on of the Bar
of the C�ty of New York, and �t w�ll probably be aga�n approved by the
state assoc�at�on and by the bar of the state at large. Let the labor
organ�zat�ons now ass�st and cooperate �n procur�ng the enactment
of th�s law, and help to secure the elect�on of judges on the�r own
mer�ts and personal character apart from cons�derat�ons of pol�t�cal
serv�ce or the favor or support of pol�t�cal leaders or bosses, or of
any part�cular class.
A few years ago �n the c�ty of New York an earnest attempt was
made by the bar to secure the elect�on of just�ces of the Supreme
Court on a non-part�san and non-pol�t�cal bas�s. A comm�ttee of
members of the bar nom�nated lawyers of the h�ghest stand�ng �n
the�r profess�on, of recogn�zed ab�l�ty and learn�ng and of
un�mpeachable character. These nom�nees were defeated, and to
that defeat the labor organ�zat�ons greatly contr�buted. These



organ�zat�ons then gave no support whatever to the movement to
secure a separat�on of the courts from pol�t�cs, and they were qu�te
�nd�fferent to the nom�nat�on of men of the h�ghest character and of
the h�ghest qual�f�cat�ons for jud�c�al off�ce.
The pla�n truth on th�s po�nt may serve and be useful as an object
lesson. The least competent and the least exper�enced of the
just�ces of the Supreme Court �n the county of New York and
elsewhere throughout the state are generally those who have been
nom�nated because they were endorsed by labor organ�zat�ons or
were supposed to be acceptable to them. Everywhere throughout
the country �t �s sa�d that whenever labor organ�zat�ons d�ctate or
control the nom�nat�on of judges, they select lawyers of �nfer�or
educat�on and talents and not of super�or character and
�ndependence. It �s h�gh t�me that th�s truth was well pondered by
labor.
One of the real causes for the d�scontent w�th the adm�n�strat�on of
just�ce �n our state courts, and part�cularly �n the larger c�t�es, �s that
judges are nom�nated and elected not because of the�r legal ab�l�ty
and personal character, but because of the�r party aff�l�at�ons or the�r
supposed fr�endsh�p or sympathy for or �ncl�nat�on to favor one class
as aga�nst another. If the personnel of our Court of Appeals and
Appellate D�v�s�ons has thus far been kept un�formly h�gh and pure, �t
�s because of the constant efforts of the bar. If labor organ�zat�ons
and the people at large w�ll now cooperate w�th the bar, who �n th�s
matter are the proper leaders of publ�c op�n�on, there w�ll be �nf�n�tely
less occas�on for compla�nts of delay or �ncompetency or part�al�ty �n
the adm�n�strat�on of just�ce. The mult�pl�cat�on of �ncompetent judges
means the mult�pl�cat�on of the causes of delay, new tr�als, den�al or
m�scarr�age of just�ce, expense, d�scontent and susp�c�on. The cure
for these ev�ls �s w�th the people themselves, and �t w�ll be brought
about only when they shall �ns�st upon the nom�nat�on and elect�on of
lawyers of learn�ng, character and �ndependence.
It must be pla�n to all who have stud�ed the facts and reflected upon
ex�st�ng tendenc�es that dur�ng the past twenty years the
amendments to the laws regulat�ng nom�nat�on and elect�on to publ�c
off�ce have served to strengthen and perpetuate the control of



pol�t�cal leaders and pol�t�cal mach�nes. Many b�lls �ntroduced and
loudly accla�med as reforms have �n truth proved to be not reforms at
all, but steps �n the dark and backward.
Some of our correspondents blame the courts for the "law's delay,"
yet there �s no defect �n our system for wh�ch competent judges are
less respons�ble. In most �nstances of delay �n c�v�l cases, the blame
belongs to the lawyers. Noth�ng has done more to br�ng the
adm�n�strat�on of just�ce �nto d�srepute than the pract�ce of adjourn�ng
cases term after term and year after year on excuses wh�ch
somet�mes are not well founded. There need be no unreasonable
delay even �n the c�ty of New York, and would not be, �f lawyers were
ready to try the�r cases when they are f�rst reached on the calendars.
The judges are constantly compla�n�ng of the d�lator�ness of the bar.
Another cause of delay �s the pract�ce of br�ng�ng su�ts and tak�ng
appeals for the purpose of coerc�ng settlements. A h�gher sense of
profess�onal respons�b�l�ty ought to be cult�vated, and there should
be some severe penalty or profess�onal ostrac�sm for lawyers who
abuse the process of the courts of just�ce and d�sregard the eth�cs of
the�r profess�on.
In l�ke manner, �n cr�m�nal cases the real cause of delay �n nearly
every case �s the fa�lure or �nab�l�ty of prosecut�ng off�cers to press
the�r cases d�l�gently; and the frequent change �n the personnel of
our off�ceholders �s l�kew�se a cause of much delay. Whenever one
off�c�al succeeds another, the per�od dur�ng wh�ch the new �ncumbent
�s learn�ng what occurred before he came �nto off�ce and fam�l�ar�z�ng
h�mself w�th the pend�ng cases �s so much t�me lost. Greater
permanency �n the tenure of off�ce of prosecut�ng off�cers would
probably conduce to greater speed and greater eff�c�ency �n the
enforcement of the law. Nor can �t be doubted that many publ�c
off�c�als and the�r ass�stants do not feel the same degree of
respons�b�l�ty for the prompt d�spatch of publ�c bus�ness that they
would feel �f represent�ng pr�vate cl�ents. The remarks of Mr. Just�ce
Scott �n the recent case of People vs. Turley are �ndeed t�mely, and
should be commended to the attent�on of all prosecut�ng off�cers
throughout the state. He used the follow�ng language: "There �s
much well-just�f�ed compla�nt at the present t�me of the slowness w�th



wh�ch the cr�m�nal law �s enforced, and espec�ally of the great length
of t�me wh�ch �s frequently perm�tted to elapse between a conv�ct�on
and the rev�ew of the conv�ct�on by the appellate courts. Among
persons not conversant w�th the rules of cr�m�nal procedure, the
courts are not unnaturally, but most unjustly, charged w�th a large
share of respons�b�l�ty for th�s cond�t�on. The blame rests elsewhere.
The appellate courts are powerless to act unt�l the appeal �s brought
before them by those charged w�th that duty. When the matter �s
brought up for a hear�ng, the delay �s ended, and the appeal �s
�nvar�ably promptly dec�ded. The present �s a part�cularly flagrant
case. The defendant was conv�cted �n March, 1909, and was almost
�mmed�ately released on ba�l pend�ng an appeal, under a cert�f�cate
of reasonable doubt. The record �s not volum�nous, and the
quest�ons of law �nvolved are ne�ther d�ff�cult nor �ntr�cate, and yet
the defendant has been at large for three years and a half before the
appeal �s brought on for argument. Of course under such
c�rcumstances the defendant was qu�te sat�sf�ed and was �n no haste
to have h�s appeal argued. The duty to br�ng �t on promptly rested, as
�t rests �n every case, upon the d�str�ct attorney, who had �t �n h�s
power at any t�me to force a hear�ng of the appeal by mov�ng to
d�sm�ss �t. Th�s court has never shown �tself to be unw�ll�ng to
support and cooperate w�th the d�str�ct attorney �n compell�ng
appeals �n cr�m�nal cases to be argued w�th all reasonable
promptness. The remedy for unreasonable delays �n the f�nal
d�spos�t�on of cr�m�nal appeals l�es �n h�s hands." [53]

A number of �mportant murder cases w�ll be read�ly recalled where
years have elapsed between the conv�ct�on of the accused and the
argument �n the Court of Appeals. Not only does th�s unnecessary
delay depr�ve the judgment of conv�ct�on of much of �ts effect as an
example and deterrent precedent, but �n cases of reversal and new
tr�als ev�dence �s somet�mes lost, and the gu�lty thus escape. In the
latest reported murder case from New York county, People vs.
Lust�g,[54] the defendant was conv�cted of murder �n the f�rst degree
�n June, 1910, but the appeal was not brought on for hear�ng �n the
Court of Appeals unt�l June 14, 1912, when �t was dec�ded and
reversed w�th�n two weeks after the argument, v�z., on June 29,



1912. In the meant�me, as we are �nformed, mater�al w�tnesses had
d�sappeared, and the defendant �s now at large on h�s own
recogn�zance, and probably w�ll not be tr�ed aga�n!
Another case of apparently �nexcusable delay �s People vs. Koerner.
[55] The cr�me of murder was comm�tted �n September, 1896. The
defendant was �nd�cted w�th�n a month thereafter, and was conv�cted
of murder �n the f�rst degree on March 1, 1897. The appeal was
argued �n the Court of Appeals w�th�n four court months, on October
22, 1897, and the judgment was reversed on November 23, 1897.
The case was then re-tr�ed, and resulted �n a judgment of gu�lty of
murder �n the second degree on March 15, 1898. The records of the
courts show that the appeal from th�s judgment was not brought on
for argument �n the Appellate D�v�s�on unt�l December 12, 1906, and
then resulted �n an aff�rmance by that court on January 11, 1907, and
that the appeal was not argued �n the Court of Appeals unt�l
February 19, 1908, when the judgment was aff�rmed w�thout op�n�on
�n less than three weeks!
Yet for the delays �n these and s�m�lar cases the courts are cr�t�c�zed
and the�r adm�n�strat�on of cr�m�nal just�ce �ntemperately assa�led by
the press and other cr�t�cs, notw�thstand�ng the d�l�gence of the
judges �n d�spos�ng of appeals when duly presented for the�r
cons�derat�on.
It may be true that the pressure of �nnumerable cases compels the
d�str�ct attorney �n New York county to delay the argument of
appeals; but the remedy �s to prov�de h�m w�th add�t�onal competent
ass�stants and certa�nly not to �ndulge �n �nd�scr�m�nate cr�t�c�sm or
unfounded abuse of the courts, or to resort to panaceas of reform �n
cr�m�nal procedure, wh�ch too often only mult�ply techn�cal�t�es,
depr�ve the �nd�v�dual of necessary protect�on, and create more or
less confus�on.
I shall now ask attent�on to the subject of �njunct�ons �n connect�on
w�th str�kes. I shall not argue the propos�t�on that str�kers �n �ndustr�al
controvers�es, or labor and labor organ�zat�ons should not be above
the law, or a law unto themselves. I assume that th�s �s st�ll a self-
ev�dent propos�t�on �n th�s state and may st�ll be taken for granted.



H�story certa�nly teaches us that �n a free country no class can safely
be released from the duty of obey�ng the laws, and that �f
d�sobed�ence be perm�tted �n favor of the labor�ng classes, the
�ndustr�ous, honest and law-ab�d�ng laborer w�ll be the worst sufferer
�n the long run. Nor w�ll t�me be taken to po�nt out that no c�v�l�zed
commun�ty can long perm�t any class to ma�m, or murder, or destroy
property, or v�olently prevent others from earn�ng the�r l�v�ng, �n order
to coerce compl�ance w�th the demands of that class.
There would, of course, never be occas�on for the use of �njunct�ons
�n labor d�sputes �f there were no threats of v�olence and no danger
of �njury to persons or property. If the labor organ�zat�ons of th�s
country w�ll now earnestly, effect�vely and s�ncerely cooperate w�th
the bar �n the endeavor to put an end to v�olence and r�ots, wh�ch are
the unfortunate but apparently �nev�table attendants of every
protracted modern str�ke, there w�ll no longer be any occas�on for
condemn�ng the courts on account of the �ssuance of �njunct�ons, for
there w�ll then be no necess�ty for �njunct�ons.
One aspect of the �njunct�on problem �s emphas�zed �n the
correspondence now subm�tted, and should be dealt w�th here. It �s
the matter of g�v�ng not�ce to the defendants before an �njunct�on
order �s granted. Recently, when the Un�ted States Supreme Court
adopted �ts new rules, �nclud�ng one as to �njunct�ons, Mr. Gompers
and other labor leaders loudly procla�med that they had secured a
great v�ctory. Thus, Mr. Gompers �s reported �n the "L�terary D�gest"
of November 16, 1912, as call�ng the new rule a reform and "a step
�n the r�ght d�rect�on, and one of the th�ngs labor has long been
f�ght�ng for." But, as every one fam�l�ar w�th the subject well knows,
there �s noth�ng �n the new rules that mater�ally changes the pre-
ex�st�ng pract�ce �n regard to �njunct�ons. The author�tat�ve treat�ses
on federal equ�ty procedure by Mr. Foster and Mr. Street conclus�vely
show th�s. No case has been c�ted to us and we have found none
where the defendants enjo�ned were not granted by the courts as
much fac�l�ty �n mov�ng to d�ssolve or mod�fy �njunct�on orders as �s
prov�ded for �n the new rule. The learned and �mpart�al ed�tor of the
"New York Law Journal" well sa�d �n the �ssue of December 11, 1912:
"The only port�on of the new procedure wh�ch has attracted the



attent�on of the da�ly press �s the rule regard�ng prel�m�nary
�njunct�ons. Th�s, however, �s no more than an adopt�on of good New
York pract�ce, and, �ndeed, of good equ�ty pract�ce everywhere, v�z.:
that no ex parte �njunct�on shall go out except as a stay-order to
show cause why a prel�m�nary �njunct�on should not �ssue."
The case most often c�ted by labor leaders �s known as the Debs
case grow�ng out of the Pullman str�ke at Ch�cago �n 1894. If any fa�r-
m�nded cr�t�c of the courts w�ll take the trouble to read the
unan�mous, patr�ot�c and �nsp�r�ng op�n�on of the Supreme Court of
the Un�ted States �n the Debs case,[56] or what ex-Pres�dent
Cleveland wrote on the subject �n h�s book on "Pres�dent�al
Problems," publ�shed �n 1904, he w�ll at once real�ze that the
�ssuance of the �njunct�on order and the subsequent pun�shment of
Debs and h�s assoc�ates for del�berately and def�antly d�sobey�ng �t
were both proper and necessary.
For nearly twenty years and s�nce the Debs case �n 1894-1895, the
labor leaders, ag�tators and demagogues of the country have been
assa�l�ng the courts and denounc�ng "government by �njunct�on" on
the pretense, among others, that the judges den�ed the defendants
�n that case any opportun�ty to be heard, when as a matter of fact,
they had the fullest not�ce and opportun�ty to be heard, but
del�berately elected to d�sobey and defy the court. Indeed, �n no
jur�sd�ct�on �s �t true that a defendant �s den�ed the r�ght to a hear�ng
upon the matter of an �njunct�on aga�nst h�m, and the sub-comm�ttee
has been unable to learn of a s�ngle case �n wh�ch a judge has
refused to g�ve the defendant a hear�ng e�ther upon an appl�cat�on to
grant or cont�nue an �njunct�on, or to set one as�de. A permanent
�njunct�on order �s never granted w�thout not�ce to those affected and
an opportun�ty to be heard; nor �s even a temporary restra�n�ng order
�ssued w�thout not�ce of hear�ng unless the danger of �rreparable
�njury from delay be very grave, and then the order �s made
returnable at the earl�est pract�cable date, so as to afford the
defendants an opportun�ty to be promptly heard. If a temporary
restra�n�ng order should be granted �mprov�dently on �nsuff�c�ent
papers and upon an ex parte appl�cat�on, �t �s well known that the
order may be and frequently �s vacated �mmed�ately on the ex parte



appl�cat�on of the defendants. Most lawyers are fam�l�ar w�th such
cases. The fact �s that labor�ng men have always been afforded a
hear�ng and a day �n court �n connect�on w�th �njunct�on orders, and
that no man has ever been pun�shed for contempt by an Amer�can
court w�thout due not�ce to h�m and full opportun�ty to present h�s
excuse or defense. Indeed, were any man pun�shed w�thout not�ce
and opportun�ty to be heard, the order for h�s pun�shment would be
w�thout jur�sd�ct�on and utterly vo�d.
I may add that the lawless and v�olent among the members of labor
organ�zat�ons w�ll not �n the end ga�n any real l�berty or advantage for
the labor�ng classes, even �f they succeed �n abol�sh�ng the wr�t of
�njunct�on �n labor d�sputes and w�th �t the power of the courts to
pun�sh d�sobed�ence as a contempt of court. Destruct�on of property
and assaults upon peaceful work�ngmen cannot permanently be
tolerated �n any c�v�l�zed commun�ty. Sooner or later, the government
must afford protect�on �n one form or another; otherw�se chaos,
anarchy and barbar�sm are �nev�table. If �njunct�ons cannot be �ssued
to restra�n the v�olent and protect the property of the �nnocent and
law-ab�d�ng c�t�zen, s�mply because he �s an employer or property
owner, then resort w�ll f�nally have to be had to the club of the
pol�ceman or the bayonet of the m�l�t�aman or regular. It �s no use
bl�nk�ng th�s certa�nty. That was pla�nly the alternat�ve presented by
the Pullman str�ke; and Pres�dent Cleveland then w�sely preferred
the orderly and peaceful procedure of a court of just�ce to the pol�ce
power of the army. Under m�l�tary rule, the labor�ng man may rece�ve
no hear�ng at all, and mart�al law w�th �ts arb�trary pract�ces and
despot�c power w�ll have to be subst�tuted for the regular procedure
of �mpart�al courts of just�ce act�ng upon full not�ce to all affected and
afford�ng full opportun�ty to be heard.
The New York Code of C�v�l Procedure �n sect�ons 602-630 has long
protected the r�ghts of a str�ker as adequately as any other system of
procedure, state or federal, domest�c or fore�gn, and even better than
the recent rule of the Un�ted States Supreme Court, wh�ch some
labor leaders are accla�m�ng as a boon. Lest we forget, �t may be
useful to recall the exact language of sect�on 626, wh�ch has been
the statutory law s�nce 1895. It �s as follows: "Where the �njunct�on



order was granted w�thout not�ce, the party enjo�ned may apply, upon
the papers upon wh�ch �t was granted, for an order vacat�ng or
mod�fy�ng the �njunct�on order. Such an appl�cat�on may be made,
w�thout not�ce, to the judge or just�ce who granted the order, or who
held the term of the court where �t was granted; or to a term of the
appellate d�v�s�on of the supreme court. It cannot be made w�thout
not�ce, to any other judge, just�ce or term, unless the appl�cant
produces proof, by aff�dav�t, that, by reason of the absence or other
d�sab�l�ty of the judge or just�ce who granted the order, the
appl�cat�on cannot be made to h�m; and that the appl�cant w�ll be
exposed to great �njury, by the delay requ�red for an appl�cat�on upon
not�ce. The aff�dav�t must be f�led w�th the clerk; and a copy thereof,
and of the order vacat�ng or mod�fy�ng the �njunct�on order, must be
served upon the pla�nt�ff's attorney, before that order takes effect."
As �s well known to all lawyers, a restra�n�ng or �njunct�on order �s
never granted by a state or federal court �n New York w�thout not�ce
to the defendants except when proof �s subm�tted to the judge by
aff�dav�t or ver�f�ed compla�nt wh�ch shows that, unless the defendant
be �mmed�ately enjo�ned, �rreparable loss or damage w�ll result to the
appl�cant before the matter can be heard on not�ce. If the court has
sworn proof thus subm�tted to �t that the defendants are threaten�ng
�mmed�ate �njury to person or destruct�on of property, �t �s the duty of
the judge—and may �t ever be the duty of every Amer�can judge—to
�ssue an �njunct�on w�thout delay, for delay �n such a case would �n
most �nstances work a complete den�al of just�ce.
If our system of equal laws �mpart�ally adm�n�stered �s to endure, the
courts must cont�nue to sh�eld and protect the �nd�v�dual by means of
�njunct�on orders, and they should not be depr�ved of the power of
exerc�s�ng one of the most benef�cent remed�es afforded by any
system of laws and one �nd�spensable to the due and sat�sfactory
adm�n�strat�on of d�str�but�ve and equal just�ce.
Some typ�cal examples of m�srepresentat�on of our courts by leaders
of publ�c op�n�on w�ll be recalled �n connect�on w�th the Tenement
House Tobacco case, the Bakers case, the Ives case, and other
cases �nvolv�ng so-called soc�al leg�slat�on.[57]



When Mr. Roosevelt's statements �n regard to the Tenement House
case were recently challenged by four lawyers, �nclud�ng Senator
Root, Mr. M�lburn and Mr. Marshall, as be�ng �naccurate and l�kely to
m�slead the voters of the state, he made no correct�on whatever, but
urged the people to accept h�s statements and those of a settlement
worker �nstead of the record of the case before the Court of Appeals.
Th�s �nc�dent w�ll serve to show the d�ff�culty of combat�ng such
�naccurate statements, wh�ch are g�ven the utmost publ�c�ty by the
press throughout the country, whereas the refutat�on �s generally
�gnored. A report of Mr. Roosevelt's publ�c comments, when h�s
attent�on was called to h�s man�festly �ncorrect statement of the
dec�s�on �n the Tenement House case, quotes h�m as say�ng:
"I am �nformed that these four gentlemen attacked the statements as
be�ng contrary to both the facts and the law. The f�rst was the case of
the tenement-house c�gar manufacturers. Now I w�ll read to you what
�s sa�d by one of the women who knows the cond�t�ons of tenement-
house l�fe as few other women, and as hardly any man, knows them,
by Florence Kelly �n a book called 'Some Eth�cal Ga�ns through
Leg�slat�on,' and I cord�ally commend to Mr. Root and h�s assoc�ates
who s�gned h�s protest to study that book and to ponder what �s
meant by the word 'eth�cal' �n connect�on w�th leg�slat�on. Of the
Jacobs case, to wh�ch I referred, Mrs. Kelly says: 'To the dec�s�on of
the Court of Appeals �n the case In re Jacobs �s d�rectly due the
cont�nuance of the tenement manufacture and of the sweat�ng
system �n the Un�ted States and �ts present prevalence �n New York.'
That �s the statement of a woman who, as regards knowledge of
tenement-house cond�t�ons, knows so much more than those four
great corporat�on lawyers that her l�ttle f�nger �s th�cker than the�r
lo�ns when you come to study what they know and what she knows
of the subject of wh�ch they have �gnorantly presumed to speak."
And yet all that these lawyers d�d was to po�nt out the �naccuracy of
Mr. Roosevelt's statements as to what the courts had held, and to
suggest that th�s �naccuracy would be demonstrated by reference to
the records of the courts, wh�ch are open to all who care to take the
trouble to ascerta�n the truth.



It should be recalled �n connect�on w�th any fa�r and cand�d
cons�derat�on of the Tenement House case that the const�tut�onal
convent�on of 1894 had ample opportun�ty to change the rule �n that
case �f �t had then been thought to �nterfere w�th the atta�nment of
"soc�al just�ce." Although the subject was called to the attent�on of
the convent�on, �t was deemed adv�sable to make no change. The
rule �s reasonable and well-settled �n the �nterpretat�on of
const�tut�ons and �t was well known to the d�st�ngu�shed members of
that convent�on that "where a clause or prov�s�on �n a const�tut�on,
wh�ch has rece�ved a settled jud�c�al construct�on, �s adopted �n the
same words by the framers of another const�tut�on, �t w�ll be
presumed that the construct�on thereof was l�kew�se adopted."
Another jud�c�al dec�s�on denounced by Mr. Roosevelt a few days
before the last elect�on �s the Kn�sley case d�scussed above.
Speak�ng of th�s case, he told h�s aud�ence, and through the press
told the whole country, that "the Court of Appeals threw out the case
and declared the law unconst�tut�onal on th�s ground: that the
leg�slature could not �nterfere w�th the l�berty of that g�rl �n los�ng her
arm.... The trouble was that they knew law but d�dn't know r�ght, and
st�ll more, as I have stated, that they had arrogated to themselves
the r�ght that the people should have—the r�ght to dec�de what the
common sense and just�ce of the people demand." Yet there was not
one word anywhere �n the record or �n the op�n�on of the Court of
Appeals wh�ch suggested that the act was unconst�tut�onal or that
the leg�slature d�d not have full power to change the common law
rule �n such cases and make the employer l�able to h�s �njured
workmen or workwomen �f he fa�led to comply w�th a statute
prescr�b�ng guards or other protect�on for employees. The most
superf�c�al �nvest�gat�on would have d�sclosed the fact that the Court
of Appeals has never �nt�mated �n any case that such a statute would
be unconst�tut�onal, and that �n the Kn�sley case �t ne�ther had before
�t nor dec�ded any quest�on concern�ng the const�tut�onal�ty of an act
of the leg�slature.
Shortly before the elect�on, Mr. Roosevelt caused to be publ�shed �n
the "Saturday Even�ng Post" of Ph�ladelph�a, under the t�tle of "The
Dece�tful Red Herr�ng," the follow�ng statement: "Our platform



demands an e�ght-hour law for women �n �ndustr�es.... But the Court
of Appeals of New York has sa�d that the ten m�ll�ons of people of my
state have not got that r�ght �f they w�sh to exerc�se �t. In New York
the people d�d not ask for an e�ght-hour day—asked for only a ten-
hour day for women. Then the Court of Appeals sa�d that under the�r
�nterpretat�on of the Const�tut�on the small sweat-shop keeper or the
b�g factory owner may work haggard women twelve, fourteen or
s�xteen hours a day, �f he chooses, and we cannot stop �t."
As a matter of fact, however, as the sl�ghtest �nvest�gat�on would
have d�sclosed, the New York Court of Appeals had never dec�ded
anyth�ng of the k�nd. Moreover, there was �n our state when Mr.
Roosevelt publ�shed th�s statement a statute l�m�t�ng the hours of
labor for women to n�ne hours per day and f�fty-four hours per week,
[58] and for th�rteen years pr�or to the recent amendment there had
been a statute l�m�t�ng the hours of labor of women to ten hours per
day and s�xty hours per week. These statutes had been regularly
enforced for years, and the�r const�tut�onal�ty had never been even
quest�oned, so far as I have been able to ascerta�n.
Immed�ately after the publ�cat�on of th�s art�cle �n the "Saturday
Even�ng Post," a commun�cat�on was addressed to the publ�sher by
a well-known and reputable member of the New York bar, Mr. Alfred
E. Ommen, po�nt�ng out the m�sstatement �n regard to the Court of
Appeals and conclus�vely show�ng �ts error; but th�s �mportant
per�od�cal, w�th perhaps the largest c�rculat�on of any Amer�can
weekly, saw f�t to leave uncorrected th�s untrue and grossly
m�slead�ng statement, and �t has not yet w�thdrawn �t, and probably
never w�ll do so.
Such �s the tenor of the cr�t�c�sms of the courts to be found �n publ�c
speeches and �n all forms of publ�cat�on. They f�nd constant
repet�t�on �n the press, and carry the author�ty of d�st�ngu�shed
leaders of publ�c op�n�on and of men who at the present t�me have
the ear and the conf�dence of the people. The statements of such
men are naturally accepted as accurate and true. Who would bel�eve
�t poss�ble that any such statements as the above could be made by
an ex-Pres�dent of the Un�ted States unless they were true? As the
draft of th�s report �s be�ng rev�sed, an advert�sement procla�ms a



renewal by Mr. Roosevelt of h�s attack on the courts, and a new
assa�lant and cr�t�c appears �n the person of Mr. W�ll�am Randolph
Hearst, who seems des�rous to emulate Mr. Roosevelt �n h�s abuse
of the courts. The press at large cont�nues to g�ve the fullest publ�c�ty
to all attacks on the courts and l�ttle or no space to any refutat�on of
them. The judges are be�ng m�srepresented and assa�led on all
s�des. They cannot defend themselves. The bar at large so far has
seemed �nd�fferent; and �n the great forum of publ�c op�n�on judgment
�s go�ng by default.
If these m�slead�ng cr�t�c�sms are not refuted, and the courts are not
defended, they may bend before the storm of undeserved censure
and the clamor of the crowd. There �s grave danger that the judges
w�ll be unconsc�ously �nt�m�dated and coerced by th�s abuse. Indeed,
some recent dec�s�ons are om�nous. Is �t not then f�t and proper that
the members of our profess�on should charge themselves spec�ally
w�th the task of defend�ng the courts and plac�ng the facts before the
people? The bar assoc�at�ons of the country w�ll never be called
upon to render a greater serv�ce to the profess�on and to the
commun�ty at large than that of stemm�ng th�s t�de of
m�srepresentat�on and �ntemperate abuse, and of restor�ng
conf�dence �n the learn�ng, �mpart�al�ty and �ndependence of our
judges, �n the just�ce of the�r dec�s�ons, and �n the necess�ty of the�r
enforc�ng const�tut�onal restra�nts.

FOOTNOTES:

[50] Read as a supplement to the report of a comm�ttee appo�nted
by the New York State Bar Assoc�at�on subm�tted at the th�rty-
s�xth annual meet�ng of the Assoc�at�on held at Ut�ca, January 24,
1913.
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GRADUATED OR PROGRESSIVE
TAXATION[59]

THE recent message of the Pres�dent to the Congress has str�k�ngly
brought to the attent�on of the Amer�can publ�c the subject of
graduated or progress�ve taxat�on upon �nher�tances and �ncomes.
Act�ng upon the suggest�ons conta�ned �n the message, b�lls
prov�d�ng for such taxes have already been �ntroduced �n the House
of Representat�ves. Amendments to the Const�tut�on have also been
proposed, one of wh�ch �s to author�ze Congress to tax �nher�tances
amount�ng to or exceed�ng $50,000 and to levy an �ncome tax
w�thout apport�onment. The pend�ng b�lls prov�de that success�ons of
$10,000 and under and �ncomes of $4,000 and under are to be
wholly exempted from the proposed taxes. The proposed graduated
scales are to run from three-quarters of one per cent. on �nher�tances
or success�ons over $10,000 and not exceed�ng $25,000 up to
twenty-f�ve per cent. on �nher�tances or success�ons exceed�ng
$30,000,000, and from two per cent. on �ncomes exceed�ng $4,000
per annum and not exceed�ng $8,000 up to s�x per cent. on all
�ncomes over $64,000. It �s also suggested that Congress by means
of such taxes should seek, not merely to ra�se revenue for the
support of the nat�onal government, but also to solve soc�al problems
by break�ng up fortunes assumed to be swollen to an unhealthy s�ze
and thus br�ng about a red�str�but�on of wealth.
In cons�der�ng these proposed measures, �t should be borne �n m�nd
that, �f they or any s�m�lar propos�t�ons become laws, the result w�ll
be—and such undoubtedly �s the �ntent�on—to exempt the major�ty
of property owners from th�s form of taxat�on and to cast the burden
upon a very small m�nor�ty. It should also be real�zed that th�s
proposed progress�ve taxat�on, part�cularly as to �nher�tances, �s
conceded to be only a f�rst step, and that �ncreases �n the scale of
progress�on are contemplated and w�ll certa�nly follow. Indeed, the



Pres�dent declares that "at f�rst a permanent nat�onal �nher�tance tax
... need not approx�mate, e�ther �n amount or �n the extent of the
�ncrease by graduat�on, to what such a tax should ult�mately be." As
the states have full power to levy taxes on �nher�tances and at the
present t�me are der�v�ng probably as much as $10,000,000 per
annum from th�s source, �t must be man�fest that, �f the scale
adopted by Congress be h�gh, the resources of the states w�ll be
correspond�ngly curta�led. In case of confl�ct, nat�onal taxes would
take precedence over state taxes. We should also bear �n m�nd that
the power to tax �s the strongest of all governmental powers, that �t
�nvolves the power to destroy, that �t generally knows no l�m�tat�on
except the d�scret�on and moderat�on of the lawmakers, and that of
all powers �t �s the one most l�able to abuse.
From the t�me of the Declarat�on of Independence to the present
hour, the d�st�nct�ve feature of the Amer�can system of government
has been equal�ty before the law, not merely equal�ty of r�ghts but
equal�ty of dut�es and equal�ty of burdens. Equal�ty has been
demanded �n all th�ngs �nclud�ng espec�ally taxat�on. The few
except�ons �n taxat�on, part�cularly �n t�mes of war, do not affect the
general rule that has been followed. The courts have declared that
accord�ng to Amer�can �deals "common just�ce requ�res that taxat�on,
as far as poss�ble, should be equal." Exper�ence has shown that the
only effectual protect�on aga�nst �njust�ce and d�scr�m�nat�on �n
taxat�on l�es �n the observance of some rule of equal�ty and
apport�onment; and, although �t �s true that absolute equal�ty �s not
always atta�nable, nevertheless an approx�mat�on to equal�ty should
be regarded as �nd�spensable. As Ham�lton sa�d, "The gen�us of
l�berty reprobates everyth�ng arb�trary or d�scret�onary �n taxat�on."
And Judge Cooley �n h�s famous work on "Const�tut�onal L�m�tat�ons"
sa�d: "It �s of the very essence of taxat�on that �t be lev�ed w�th
equal�ty and un�form�ty, and to th�s end, that there should be some
system of apport�onment. Where the burden �s common, there
should be common contr�but�on to d�scharge �t. Taxat�on �s the
equ�valent for the protect�on wh�ch the government affords to the
persons and property of �ts c�t�zens; and as all are al�ke protected, so



all al�ke should bear the burden, �n proport�on to the �nterests
secured."[60]

In proport�onal or equal taxat�on, whereby every property owner
contr�butes toward the expenses of the common government
accord�ng to the amount of property he owns or �nher�ts, or accord�ng
to the �ncome he enjoys, we f�nd a perfectly safe and cons�stent rule
and a def�n�te and log�cal pr�nc�ple upon wh�ch to work. Proport�onal
taxat�on subjects to the burden of government fa�rly and equally all
property owners w�thout d�st�nct�on and w�thout d�scr�m�nat�on.
Noth�ng �s left to mere d�scret�on or to the play of arb�trary and
�rrespons�ble power, and no class �s l�kely to be unjustly s�ngled out
or d�scr�m�nated aga�nst. Where property �s as generally d�str�buted
as �t �s �n th�s country, a proport�onal tax ord�nar�ly reaches �n one
form or another a major�ty of the const�tuents of those who vote the
taxes, and the sense of respons�b�l�ty to these const�tuents operates
as a conservat�ve force and as a check upon unfa�r and unjust taxes,
as well as upon �mprov�dent and extravagant expend�tures. A
proport�onal tax generally creates a large body of tax-pay�ng voters
whose property �nterests �mpel them to watch the�r representat�ves
closely and to hold them to str�ct accountab�l�ty. We then have
taxat�on �n �ts pract�cal operat�on go�ng hand �n hand w�th
representat�ve respons�b�l�ty, wh�ch was the card�nal pr�nc�ple for
wh�ch our War of Independence was fought. A leg�slator who �s
consc�ous of the fact that a large, �f not a controll�ng, number of h�s
const�tuents w�ll feel the burden of any tax he votes, �s necessar�ly
more careful, more prudent, more econom�cal and more �ncl�ned to
be just than �f no such sense of respons�b�l�ty ex�sts.
On the other hand, where the great major�ty of voters are to be
exempted from taxat�on, and where, accord�ngly, they w�ll feel that
they have no personal �nterest �n governmental expend�tures, they
w�ll be l�kely to take l�ttle or no pa�ns to see that there �s a fa�r
apport�onment of taxes wh�ch others must pay, or any economy �n
governmental expend�tures for wh�ch others must prov�de. The�r
sense of just�ce and c�v�c duty w�ll become blunted. It w�ll follow that,
�f the lawmakers are at l�berty to enact laws wh�ch exempt the great
major�ty of the�r const�tuents from taxat�on and cast the burden and



expense of government on the few r�ch, frequently less than two or
three per cent. of the voters �n the�r respect�ve d�str�cts, there w�ll
ex�st no pract�cal restra�nt upon expend�ture, but, on the contrary,
every temptat�on to extravagance, wastefulness and �njust�ce.
A graduated or progress�ve tax �s necessar�ly arb�trary, for there �s no
def�n�te rule or pr�nc�ple to apply to the scale. The rate, reasonable at
f�rst, may ult�mately become conf�scatory. There �s noth�ng to check
or stop the ascend�ng scale. One act of �njust�ce w�ll lead to another.
The appet�te w�ll grow and produce fresh �njust�ce. If a tax of twenty-
f�ve per cent. on large fortunes now seems to some but a moderate
beg�nn�ng, where w�ll the tax stop, and who �s to determ�ne what �s or
�s not reasonable and beyond what po�nt a leg�slat�ve body shall not
go? A few advocates of progress�ve taxat�on have already suggested
f�fty per cent. as a max�mum appl�cable to the so-called surplus of
large fortunes, but others more rad�cal and less respons�ble may
read�ly advocate a tax of one hundred per cent. upon the surplus
they regard as superfluous or unhealthful. There �s, �ndeed, no l�m�t
to the poss�ble ascent �n the scale of progress�on, and no power to
prevent abuse and oppress�on on the part of temporary and
�rrespons�ble major�t�es. The r�ch would then be completely at the
mercy of mere numbers.
Dur�ng the French Revolut�on, the exper�ment was tr�ed under the
name of compulsory loans. These loans f�nally absorbed f�fty per
cent. of such �ncomes as the major�ty of the leg�slat�ve assembly saw
f�t to cons�der as abondants, and one hundred per cent. of all
�ncomes wh�ch they thought were superflus.
The late W.E.H. Lecky, one of the most em�nent h�stor�ans of our
day, wrote as follows of progress�ve taxat�on �n h�s work on
"Democracy and L�berty": "When the pr�nc�ple of tax�ng all fortunes
on the same rate of computat�on �s abandoned, no def�n�te rule or
pr�nc�ple rema�ns. At what po�nt the h�gher scale �s to beg�n, or to
what degree �t �s to be ra�sed, depends wholly on the pol�cy of
governments and the balance of part�es. The ascend�ng scale may
at f�rst be very moderate, but �t may at any t�me, when fresh taxes
are requ�red, be made more severe, t�ll �t reaches or approaches the
po�nt of conf�scat�on. No f�xed l�ne or amount of graduat�on can be



ma�nta�ned upon pr�nc�ple, or w�th any chance of f�nal�ty. The whole
matter w�ll depend upon the �nterests and w�shes of the electors;
upon party pol�t�c�ans seek�ng for a cry and compet�ng for the votes
of very poor and very �gnorant men. Under such a system all large
propert�es may eas�ly be made unsafe, and an �nsecur�ty may ar�se
wh�ch w�ll be fatal to all great f�nanc�al undertak�ngs. The most
ser�ous restra�nt on parl�amentary extravagance w�ll, at the same
t�me, be taken away, and major�t�es w�ll be �nvested w�th the eas�est
and most powerful �nstrument of oppress�on. H�ghly graduated
taxat�on real�zes most completely the supreme danger of democracy,
creat�ng a state of th�ngs �n wh�ch one class �mposes on another
burdens wh�ch �t �s not asked to share, and �mpels the state �nto vast
schemes of extravagance, under the bel�ef that the whole cost w�ll be
thrown upon others."
In McCulloch on "Taxat�on," for f�fty years the standard treat�se �n
England on the subject, the follow�ng language �s used: "It �s argued
that, �n order fa�rly to proport�on the tax to the ab�l�ty of the
contr�butors, such a graduated scale of duty should be adopted as
should press l�ghtly on the smaller class of propert�es and �ncomes,
and �ncrease accord�ng as they become larger and more able to
bear taxat�on. We take leave, however, to protest aga�nst th�s
proposal, wh�ch �s not more seduct�ve than �t �s unjust and
dangerous.... If �t e�ther pass ent�rely over some classes, or press on
some less heav�ly than on others, �t �s unjustly �mposed.
Government, �n such a case, has pla�nly stepped out of �ts proper
prov�nce, and has assessed the tax, not for the leg�t�mate purpose of
appropr�at�ng a certa�n proport�on of the revenues of �ts subjects to
the publ�c ex�genc�es, but that �t m�ght at the same t�me regulate the
�ncomes of the contr�butors; that �s, that �t m�ght depress one class
and elevate another. The tolerat�on of such a pr�nc�ple would
necessar�ly lead to every spec�es of abuse."
The well-known French pol�t�cal econom�st and sc�ent�st Leroy-
Beaul�eu �n h�s works, Tra�té d'Econom�e Pol�t�que and Sc�ence des
F�nances, d�scusses at length the whole subject of graduated or
progress�ve taxat�on, and condemns �t as v�c�ous �n theory and
unw�se and unjust �n pract�ce. Among other th�ngs he says:



"Progress�ve taxat�on const�tutes actual spol�at�on. It v�olates,
bes�des, the rule, establ�shed by all c�v�l�zat�on, that taxat�on ought to
be �mposed w�th the full consent of the taxpayer; for, �t �s qu�te clear,
that �n th�s case, �t �s the mass of the voters who rel�eve themselves
of the heavy we�ght of the tax and cast �t upon the few, and these
few do not consent, even tac�tly, to the excess w�th wh�ch the
government w�shes to burden them. When the rate of the tax �s
equal for all, we can cons�der that the vote for the tax by the
leg�slature carr�es w�th �t the �mpl�ed acqu�escence of all the
assessable; otherw�se not.... Every system of progress�ve taxat�on,
however attenuated, �s �n�qu�tous and dangerous."
And the same conclus�ons have been reached by a number of other
d�st�ngu�shed French scholars and statesmen, among whom may be
c�ted Th�ers, Beauregard and Stourm.
The r�ght of the states to levy progress�ve and unequal taxes on
�nher�tances and testamentary d�spos�t�ons �s frequently sought to be
upheld upon the theory that the power of our leg�slatures over
success�ons to the property of decedents �s unl�m�ted, that the r�ght
to succeed �s a mere statutory pr�v�lege, and that our lawmakers may
arb�trar�ly grant or w�thhold that pr�v�lege at the�r w�ll and d�scret�on. It
�s, however, far from establ�shed that any such arb�trary and
unrestra�ned power �s vested �n our state leg�slatures as that of
deny�ng wholly the r�ght of �nher�tance or of testamentary d�spos�t�on,
or of d�scr�m�nat�ng �n the regulat�on or grant of the pr�v�lege. The
power to regulate the exerc�se of any r�ght does not necessar�ly
�mply the power to deny �t altogether. All r�ghts of property as well as
of personal l�berty are subject to reasonable regulat�on, but th�s does
not �nvolve the power absolutely or arb�trar�ly to destroy such r�ghts.
The r�ght of �nher�tance by ch�ldren was not or�g�nally the creat�on of
statute law at all, although the contrary �s often assumed. It was a
customary r�ght long before the Conquest and pr�or to any statute of
wh�ch we have record. It �s treated by legal h�stor�ans as "our
common law of �nher�tance." In the latest author�tat�ve h�story of the
Engl�sh law, that by Pollock and Ma�tland, the authors say that "�n
call�ng to our a�d a law of �ntestate success�on, we are not �nvok�ng a
modern force," and that "the t�me when no such law ex�sted �s �n



str�ctest sense a preh�stor�c t�me." We f�nd that �t was a r�ght already
establ�shed �n every one of the th�rteen or�g�nal states at the t�me the
nat�onal government was founded; that �t has always ex�sted �n
c�v�l�zed countr�es, so far as we have any knowledge; that �t was
recogn�zed �n the Twelve Tables as a r�ght among the Romans; that
�t was a r�ght long before among the Egypt�ans, and that �t pervades
the Mosa�c law. A d�st�ngu�shed wr�ter declares �t to be the general
d�rect�on of Prov�dence �tself. And Chancellor Kent sa�d that "nature
and pol�cy have equally concurred to �ntroduce and ma�nta�n th�s
pr�mary rule of �nher�tance �n the laws and usage of all c�v�l�zed
nat�ons."
The power of testamentary d�spos�t�on undoubtedly developed as a
l�m�tat�on upon the r�ght of �nher�tance and �n order to prevent
escheat for want of he�rs. But however or�g�nat�ng or ev�denced—
whether �n old customs or �n the pract�ce of post-ob�t g�fts—the r�ght
has been recogn�zed from t�me �mmemor�al. As Blackstone sa�d �n
h�s "Commentar�es," "�n England th�s power of bequeath�ng �s coeval
w�th the f�rst rud�ments of the law, for we have no traces or
memor�als of any t�me when �t d�d not ex�st."
Whatever may be the general language to be found �n some jud�c�al
dec�s�ons, and whatever may be the extreme power of our state
leg�slatures �n the abstract, �t �s hardly conce�vable that any state
would attempt to escheat or conf�scate all the property of decedents
to the exclus�on of ch�ldren and near relat�ves, or that �t would wholly
deny the r�ght of testamentary d�spos�t�on. At any rate, �f escheat or
conf�scat�on were ever decreed, �t would have to be by laws apply�ng
equally to all decedents, and not merely to a selected class. The
guarant�es of the fourteenth amendment would prevent any
d�scr�m�nat�on.
But, however unl�m�ted the power of the states may be �n th�s regard,
there can certa�nly be no doubt that �t was not the �ntent�on of the
framers of the Const�tut�on of the Un�ted States to delegate to
Congress the power to regulate success�ons to the estates of
decedents or the pr�v�lege of testamentary d�spos�t�on or �nher�tance.
No one has yet ser�ously cla�med that any such author�ty �s w�th�n the
leg�t�mate sphere of the nat�onal government as contemplated by �ts



founders. The power of regulat�ng success�ons to the property of
decedents was reserved to the states, and the courts would
undoubtedly hold that any d�rect attempt on the part of Congress to
regulate success�ons as such, or the ownersh�p or transfer of
property, was �n excess of �ts powers. In deal�ng w�th success�ons,
therefore, Congress can only exerc�se the power of taxat�on.
Yet �t �s urged that, as Congress has the power to tax success�ons, �t
may under the gu�se of exerc�s�ng that power regulate �nher�tances
and thereby break up large fortunes and force a red�str�but�on of
wealth. In other words, the argument �s that Congress may, under
the cover or pretense of a tax law, accompl�sh �nd�rectly an object
wh�ch, for want of power, �t could not accompl�sh d�rectly, although
the accompl�shment of th�s object would const�tute a del�berate
encroachment upon the reserved r�ghts of the states.
There �s great danger �n th�s v�ew, and �t opens the door to abuse by
Congress of the power of taxat�on. If a federal statute purports on �ts
face to be a tax measure, and �n fact to some extent operates to that
end, the courts cannot ord�nar�ly set �t as�de, even though the mot�ve
for �ts enactment be to accompl�sh an object not entrusted to the
nat�onal government. The jur�sd�ct�on of the courts �s l�m�ted.
Leg�slat�on wh�ch seeks to effect �lleg�t�mate ends cannot always be
null�f�ed. The power of Congress to levy a graduated �nher�tance tax
as a revenue measure would be pract�cally unl�m�ted unless, �n the
part�cular �nstance, the law were so extravagant, and �ts
unconst�tut�onal object so pla�n, as to establ�sh beyond doubt an
unauthor�zed purpose. It �s not w�th�n the prov�nce of the jud�c�al
power to determ�ne whether a g�ven tax wh�ch ra�ses revenue �s
reasonable or unreasonable, or to �nqu�re �nto the mot�ves of
Congress �n enact�ng the law. The courts m�ght not, therefore, be
able to set as�de an �nher�tance tax law passed by Congress even �f
�t absorbed f�fty per cent. or more of success�ons, although �t m�ght
be qu�te apparent that the real object of the law was to �nvade the
prov�nce of the states and to regulate �nher�tances �n clear v�olat�on
of the sp�r�t of the Const�tut�on.
Noth�ng could be better calculated ult�mately to underm�ne our whole
system of const�tut�onal government than the �dea that the courts



alone are the guard�ans of the Const�tut�on and that Congress may
r�ghtfully enact any statute wh�ch the courts cannot properly null�fy.
The truth �s that the duty of preserv�ng and defend�ng the
Const�tut�on �n all �ts �ntegr�ty �s vested �n Congress and the
Pres�dent far more than �n the courts, and that �f Congress and the
Pres�dent do not observe the restra�nts and l�m�tat�ons �mposed by
the Const�tut�on, Congress may pass many statutes wh�ch are
unconst�tut�onal �n substance but wh�ch the courts cannot set as�de.
It �s often urged that all quest�ons of const�tut�onal�ty should be left to
the courts and not be passed upon by Congress or the Pres�dent.
The true doctr�ne, however, �s that Congress should not enact and
the Pres�dent should not approve any statute wh�ch they, as the
agents and representat�ves of the people, are not sat�sf�ed seeks to
accompl�sh a leg�t�mate end w�th�n the scope of some power
delegated to Congress and not reserved to the states or to the
people. They should f�rst determ�ne, as the�r oath of off�ce requ�res,
whether, accord�ng to the�r best judgment, the act �s or �s not
const�tut�onal. It was the d�st�nct �ntent�on of the framers of the
Const�tut�on, and they so prov�ded �n express words, that every
member of Congress, every senator and every representat�ve,
should be bound by oath or aff�rmat�on to support the Const�tut�on,
and that the Pres�dent, espec�ally, should be charged w�th the duty of
preserv�ng, protect�ng and defend�ng �t to the best of h�s ab�l�ty. Th�s
duty extends not only to the letter but to the sp�r�t of the Const�tut�on.
It w�ll be a lamentable exh�b�t�on of a lack of what may well be
termed const�tut�onal moral�ty �f, �n the debates on the pend�ng
measures, we shall aga�n hear the suggest�on that objects
concededly outs�de the scope of any power delegated to the nat�onal
government may nevertheless be accompl�shed �nd�rectly by means
of a federal �nher�tance tax, �n v�olat�on of the reserved r�ghts of the
state governments.
If, �n fram�ng an �nher�tance tax law, Congress w�ll bear �n m�nd that
the regulat�on of success�ons to the property of decedents �s a
matter solely w�th�n the jur�sd�ct�on of the states and ought not to be
usurped by the federal government, the object of ra�s�ng revenue
alone may lead to fa�r and reasonable taxes lev�ed �mpart�ally upon
all who should be called upon to pay for the support and



ma�ntenance of the common government whose protect�on they
enjoy. It would then, perhaps, be better apprec�ated that the states
have �mportant and extens�ve governmental funct�ons to perform;
that they need �nher�tance taxes for the support of the�r
governments, schools, char�t�es, pol�ce and publ�c �mprovements,
and that any heavy federal success�on taxes would embarrass and
cr�pple them. It �s, of course, one th�ng to resort to a federal
�nher�tance tax as a temporary war measure, when patr�ot�sm
�nsp�res ready acqu�escence and w�ll�ng sacr�f�ce, and qu�te a
d�fferent th�ng to establ�sh such a tax as a permanent method of
ra�s�ng nat�onal revenue �n t�mes of peace and prosper�ty when the
effect may be to w�thdraw that source of revenue from the states.
The subject of federal �ncome taxes rema�ns to be cons�dered. There
�s no doubt that any state may levy �ncome taxes. Nor �s there any
doubt that, under the federal Const�tut�on as �t now stands, Congress
may levy an �ncome tax prov�ded �t be apport�oned accord�ng to
populat�on as requ�red �n regard to all d�rect federal taxes. There �s
also no doubt that Congress, by means of an exc�se tax, may reach
�ncome der�ved from any bus�ness or profess�on, and that any such
tax, be�ng essent�ally an exc�se tax on bus�ness, need not be
apport�oned but need merely be un�form throughout the Un�ted
States. For example, a tax on the earn�ngs of ra�lroads and
manufactur�ng bus�nesses could be lev�ed w�thout apport�onment,
and �t would produce a large revenue. It would also have the
advantage of tapp�ng �ncome at the source. A tax by Congress on
lands and personal property as such would, no one d�sputes, be a
d�rect tax and subject to the rule of apport�onment, and a tax on the
�ncome of property �s �n substance and pract�cal and legal effect the
equ�valent of a tax on the property �tself.
As Ch�ef Just�ce Fuller sa�d �n the Income Tax cases: "The
acceptance of the rule of apport�onment was one of the
comprom�ses wh�ch made the adopt�on of the Const�tut�on poss�ble,
and secured the creat�on of that dual form of government, so elast�c
and so strong, wh�ch has thus far surv�ved �n unabated v�gor. If, by
call�ng a tax �nd�rect when �t �s essent�ally d�rect, the rule of
protect�on could be fr�ttered away, one of the great landmarks



def�n�ng the boundary between the nat�on and the states of wh�ch �t
�s composed, would have d�sappeared, and w�th �t one of the
bulwarks of pr�vate r�ghts and pr�vate property."[61]

Nor �s the rule of apport�onment �n �tself unfa�r, even under the
cond�t�ons ex�st�ng to-day. If a d�rect �ncome tax were now lev�ed and
duly apport�oned among the states accord�ng to populat�on as
requ�red by the Const�tut�on, the smaller states would pay
comparat�vely l�ttle and the more populous and r�cher states would
have to bear what would seem to be the�r full share of nat�onal
taxat�on. New York would then have to pay approx�mately ten per
cent. of such a tax, Pennsylvan�a e�ght per cent., Ill�no�s s�x per cent.,
Oh�o f�ve per cent., wh�lst Nevada would pay only one-twent�eth of
one per cent. and Delaware one-quarter of one per cent., although
these two states have a representat�on �n the Senate equal to that of
New York and Pennsylvan�a. Indeed, ten states would have to pay
more than one-half of any d�rect tax, leav�ng the balance to be
d�v�ded among the rema�n�ng th�rty-s�x states accord�ng to the�r
populat�on. On the other hand, �f a graduated �ncome tax such as �s
now proposed were lev�ed w�thout regard to apport�onment, and all
�ncomes of $4,000 and under were exempted, the effect would be to
cast more than n�nety per cent. of the ent�re tax upon the �nhab�tants
of less than one-th�rd of the states.
Nearly twelve years have passed s�nce the dec�s�on of the Income
Tax cases, and there has been ample t�me to amend the Const�tut�on
�f the people had so des�red. But, �nstead of subm�tt�ng an
amendment such as was �ntroduced �n the House of Representat�ves
last week, �t �s suggested by some that an attempt should be made
to d�sregard or c�rcumvent the Const�tut�on as �nterpreted by the
Supreme Court and to speculate on the change of �ts personnel and
the chance of d�fferent v�ews on the part of new �ncumbents. Surely,
the s�mpler and w�ser course would be to ascerta�n the w�shes of the
people �n the manner prov�ded by the Const�tut�on. Assum�ng, as �s
so frequently asserted, that the people generally want a federal
�ncome tax, rat�f�cat�on of an amendment can be read�ly secured.
The Congress, by a vote of two-th�rds of both houses, can at once
propose the necessary amendment, wh�ch w�ll become effect�ve



when rat�f�ed by three-fourths of the states. The rat�f�cat�on can
probably be secured �n less than s�x months �f there really ex�sts any
general sent�ment �n favor of such an amendment, for more than
three-fourths of the state leg�slatures meet th�s w�nter. If deemed
necessary, convent�ons could be called to meet w�th�n a few months.
In any event, the delay ought not to exceed fourteen months.
No student of our �nst�tut�ons can doubt that amendments to the
Const�tut�on w�ll soon be thought necessary, and that such
amendments w�ll be subm�tted to the people. Our pol�t�cal system
has not ceased to grow. Cond�t�ons are constantly chang�ng, and
powers wh�ch were adequate for the government of a federat�on of
agr�cultural states may become �nsuff�c�ent for the necess�t�es of the
nat�onal government of a h�ghly commerc�al and manufactur�ng
people, w�th world-w�de �nterests. Mr. Root's eloquent speech last
n�ght before the Pennsylvan�a Soc�ety has shown us how �nev�tably
and �rres�st�bly we are tend�ng toward central�zat�on. But �t �s
m�sch�evous and dangerous for the people to be taught that there �s
great or �nsurmountable d�ff�culty �n secur�ng amendments to the
Const�tut�on �n order to supply �ts defects or to meet changed
cond�t�ons and that they must therefore accompl�sh the�r w�shes by
�nd�rect means or by pervert�ng delegated powers. The future
contentment of the Amer�can people requ�res that they shall feel that
they may read�ly, and are at l�berty to, amend the�r organ�c law
accord�ng to the�r mature judgment whenever they deem �t
necessary to do so. All that can be asked �s that they shall act
del�berately �n the manner prov�ded by the Const�tut�on and under
c�rcumstances calculated to afford t�me and opportun�ty for error to
be exposed, for theor�z�ng and clamor and prejud�ce to exhaust
themselves and "for the sober second thought of every part of the
country to be asserted." If, then, �t be determ�ned to g�ve to the
nat�onal government the power to levy �ncome taxes w�thout
apport�onment, or to control success�ons to the estates of decedents,
or any other power, the w�ll of the sovere�gn people w�ll have to be
obeyed. But let us hope that when amendments are adopted they
w�ll be conservat�ve and w�se, that the reserved powers of the states
w�ll not be heedlessly curta�led to the embarrassment of the states,
and that �t w�ll be apprec�ated that local self-government �s st�ll



essent�al to the perpetuat�on of our republ�can and federal
�nst�tut�ons.

FOOTNOTES:

[59] Address del�vered before the Nat�onal C�v�c Federat�on at �ts
annual meet�ng held �n New York, December 13, 1906.

[60] Const�tut�onal L�m�tat�ons, 7th ed., p. 705.
[61] 157 Un�ted States Reports, p. 583.



THE DUTY OF CITIZENSHIP[62]

AT the outset of our del�berat�ons, Republ�can delegates, �t may be
�nterest�ng to recall the c�rcumstances of two pr�or nat�onal
campa�gns �n wh�ch pol�t�cal symptoms and d�ssens�ons were qu�te
analogous to those ex�st�ng to-day. When the Republ�can state
convent�on met �n 1880, and aga�n �n 1896, the outlook for the
success of the Republ�can party had for a t�me been d�scourag�ng. In
each of these campa�gns there were many who feared that the party
had been d�srupted and that �ts usefulness m�ght be com�ng to an
end. In each campa�gn a wave of false doctr�ne, sent�mental�ty and
prejud�ce threatened to drown reason am�d the preva�l�ng
exc�tement, clamor and declamat�on. But �n each courage and
soberness came before November, and the common sense, honesty,
san�ty and patr�ot�sm of the Amer�can people supported the sound
pr�nc�ples and pol�c�es of nat�onal and const�tut�onal government for
wh�ch the Republ�can party stands.
Dur�ng the f�rst three months of the pol�t�cal campa�gn of 1880, �t
seemed as though the Democrat�c cand�date would be elected. The
nom�nat�on of General Hancock had been rece�ved w�th great
demonstrat�ons of enthus�asm. He was personally attract�ve and
popular, and at the outset l�ttle attent�on was pa�d to the fact that the
platform of h�s party was rad�cal and had declared �n favor of "a tar�ff
for revenue only" w�th the consequent abandonment of the protect�ve
system. The Republ�cans were not un�ted; �n some states they were
hopelessly d�v�ded. The defect�on was certa�n to be large. In many
Republ�can states the Greenback party, w�th �ts f�nanc�al and soc�al
heres�es, had �ncreased enormously �n strength, and �t had
nom�nated a nat�onal t�cket. Ma�ne had been carr�ed �n September by
a comb�nat�on of Greenbackers and Democrats. In November the
Republ�can party was to lose New Jersey, Cal�forn�a and Nevada,
and, for the f�rst t�me s�nce the C�v�l War, �t would fa�l to rece�ve any
electoral votes from the states south of Mason and D�xon's l�ne. Yet



Garf�eld was elected by 214 electoral votes aga�nst 155 for Hancock.
New York, wh�ch had gone Democrat�c �n 1876 w�th a plural�ty of
32,700, went Republ�can �n 1880 w�th a plural�ty of 21,000. Thus we
see that, although there was then sch�sm and d�ssens�on �n the
Republ�can ranks, and although the party lost Ma�ne �n September
and New Jersey, Cal�forn�a and Nevada �n November, as well as
every southern state, �ts cand�dates nevertheless were elected.
A cons�derat�on of the c�rcumstances of the campa�gn of 1896 w�ll
prove even more �nstruct�ve and encourag�ng. The Republ�can party
was then d�v�ded and threatened w�th ru�n by defect�ons. The leaders
�n the nat�onal convent�on at St. Lou�s had courageously refused to
bend to the demands and threats of a numerous m�nor�ty, who were
urg�ng a rad�cal platform and a rad�cal cand�date. A large number of
Republ�cans had bolted, and they were loudly procla�m�ng that they
alone represented the true and overwhelm�ng sent�ment of the party.
Accord�ng to them all else was fraudulent, and all who d�d not agree
w�th them were accused of hav�ng been corrupted by the moneyed
�nterests. It was ev�dent that th�s fact�on had set out to rule or ru�n
the�r party, and, hav�ng fa�led to coerce �t, were determ�ned to
overthrow �t. They organ�zed a new party, wh�ch they called the
Nat�onal S�lver party; they assembled �n convent�on at St. Lou�s am�d
exc�tement and pos�ng and v�rtuous hom�l�es about reformat�on and
soc�al upl�ft qu�te s�m�lar to those wh�ch we have heard dur�ng the
past summer; they prophes�ed the death of the Republ�can party for
�ts alleged betrayal of the people, and they proceeded to endorse the
cand�dacy and v�ews of Mr. Bryan. The Popul�st party, l�kew�se
largely composed of d�ssat�sf�ed and d�scontented Republ�cans, held
�ts nat�onal convent�on at St. Lou�s, went through s�m�lar pol�t�cal
performances and emot�onal d�splays, and endorsed the Democrat�c
cand�date.
It would be d�ff�cult to exaggerate the enthus�asm �n 1896 for Mr.
Bryan. I comment upon �t now �n order that compar�sons may be
made and the lesson apprec�ated. Wherever he moved, �mmense
and exc�ted throngs pressed about h�m and w�ldly cheered h�s
utterances. Much of the character of the present campa�gn was then
�n ev�dence. Bryan preached a soc�al reformat�on and a crusade



aga�nst establ�shed �nst�tut�ons, const�tut�onal government and the
supremacy of the law. He played upon envy, d�scontent and cup�d�ty.
He attracted to h�s standard the remnants of Coxey's "army," wh�ch
two years before had marched to Wash�ngton, call�ng �tself the "Army
of the Commonweal of Chr�st." In our country such movements
frequently mask �n the robes of rel�g�on. Bryan denounced the
Pres�dent then �n off�ce. He assa�led our jud�c�al system, �nclud�ng
the Supreme Court of the Un�ted States. He posed as a kn�ght-errant
and crusader who sought to upl�ft the poor and redress the wrongs of
the nat�on. He repeated all the exploded claptrap of demagogues.
And h�s eloquence, together w�th h�s apparent s�ncer�ty, made h�m a
most dangerous cand�date, far more dangerous than are our
opponents of to-day.
The comb�nat�on of Democrats and former Republ�cans �n 1896 was
more form�dable than �f the�r vote had been d�v�ded and the
d�scontented Republ�cans, Popul�sts and S�lver�tes had nom�nated a
separate t�cket. It would have been eas�er to defeat a d�v�ded enemy.
Plural�ty and not major�ty �n each state determ�nes the cho�ce of
pres�dent�al electors, although a major�ty of the electors �s necessary
to elect a Pres�dent. The s�tuat�on was very cr�t�cal because the
t�mes were hard, many good reasons for d�scontent ex�sted,
thousands of workmen �n every state were unemployed, and
ag�tators and demagogues found ready response to the�r appeals �n
the hearts of men who were suffer�ng from hunger.
Yet, even under such cond�t�ons, the defense of const�tut�onal
government and establ�shed �nst�tut�ons was safe �n the hands of the
thoughtful, sober and patr�ot�c people of the country. A complete
revuls�on of publ�c feel�ng took place before November. The
Democrat�c party, wh�ch four years before had carr�ed the nat�on w�th
a plural�ty of 381,000 and the state of New York w�th a plural�ty of
45,500, was defeated by the Republ�can cand�date w�th a plural�ty of
nearly 604,000 �n the nat�on and over 268,000 �n the state. McK�nley
rece�ved 271 electoral votes aga�nst 176 for Bryan. That great
success was secured �n the face of the fact that ten western states
wh�ch are normally Republ�can went Democrat�c; �n other words, the
Republ�can cand�dates were tr�umphantly elected �n 1896 although



Colorado, Kansas, Idaho, Montana, Nebraska, Nevada, South
Dakota, Utah, Wash�ngton and Wyom�ng all cast the�r electoral votes
for Mr. Bryan.
The task of the Republ�can party �n these pr�or campa�gns was to
br�ng home to the people the v�tal �mportance to them of the �ssues
of those campa�gns. S�m�larly our task �n th�s campa�gn �s to
conv�nce the voters of the country that they are aga�n called upon to
preserve the �ndustr�al system upon wh�ch the wages, �ncome and
property of m�ll�ons of Amer�can c�t�zens are based, as well as to
defend the const�tut�onal representat�ve government under wh�ch for
more than a century we have ma�nta�ned pol�t�cal, rel�g�ous and
�nd�v�dual l�berty and have prospered beyond all nat�ons.
At the beg�nn�ng of th�s campa�gn and unt�l recently many
Republ�cans were d�sheartened. The menace to our �nst�tut�ons and
future �n the poss�ble success of the Progress�ve party and the re-
elect�on of ex-Pres�dent Roosevelt seemed as portentous as was the
menace of Bryan�sm �n 1896, �n 1900 and �n 1908. To some,
therefore, �t seemed at f�rst as �f �t m�ght be the�r patr�ot�c duty to vote
the Democrat�c t�cket. Patr�ot�sm �s ever more than party. But these
Republ�cans now real�ze the folly of that course and the certa�nty that
the Republ�can party w�ll ma�nta�n �ts sol�dar�ty. We see clearly that
the cand�dacy of Mr. Roosevelt �s doomed to defeat, and that only a
des�re to work �njury to the Republ�can party cont�nues the campa�gn
of the so-called Progress�ves.
I have exam�ned the publ�shed record as to contested seats �n the
nat�onal convent�on of the Republ�can party at Ch�cago, and I have
endeavored to ascerta�n all of the facts. I bel�eve that I have done so.
In my judgment no fa�r-m�nded person who w�ll take the trouble to
read the ev�dence, who w�ll look �mpart�ally at the facts and cand�dly
seek to d�scover the truth, can doubt the fa�rness of the procedure or
the correctness of the dec�s�ons. Most of the contests were wholly
unjust�f�able, �f not fraudulent, and had to be abandoned. Indeed, �t
was shamelessly boasted by a well-known newspaper that the great
major�ty of the contests had been gotten up �n order to create a
psycholog�cal effect, wh�ch, I take �t, among pla�n people would
mean the del�berate creat�on of a false �mpress�on. I w�ll read you the



language of one of the exemplars of the class of reformers who are
too v�rtuous to rema�n �n the Republ�can party and who profess to
teach the people of th�s country pol�t�cal moral�ty. The "Wash�ngton
T�mes" conta�ns the follow�ng �n �ts �ssue of June 9, 1912: "For
psycholog�cal effect as a move �n pract�cal pol�t�cs �t was necessary
for the Roosevelt people to start contests on these early Taft
select�ons �n order that a tabulat�on of delegate strength could be put
out that would show Roosevelt hold�ng a good hand. In the game a
table show�ng Taft 150, Roosevelt 19, contested 1, would not be very
much calculated to �nsp�re conf�dence, whereas, one show�ng Taft
23, Roosevelt 19, contested 127, looked very d�fferent. That �s the
whole story of the large number of southern contests that were
started early �n the game. It was never expected that they would be
taken very ser�ously. They served a useful purpose, and now the
nat�onal comm�ttee �s dec�d�ng them �n favor of Taft �n most cases
w�thout real d�v�s�on."
Of the 238 contests f�nally f�led on behalf of ex-Pres�dent Roosevelt,
164 were abandoned. The contests wh�ch were not abandoned were
dec�ded on the�r mer�ts. After study�ng the facts, I am conv�nced that
the Taft delegates were legally and morally ent�tled to the�r seats.
Unfortunately, the record �s volum�nous, and few w�ll take the t�me or
trouble to read the ev�dence. The cry of fraud �s m�slead�ng many.
But surely when such men as Senator Root and the pres�dents of
Columb�a and Cornell un�vers�t�es declare the�r conv�ct�on of the
�ntegr�ty of the procedure and of the dec�s�ons, we may well rest
sat�sf�ed. In h�s speech not�fy�ng Pres�dent Taft of h�s renom�nat�on,
Senator Root sa�d that ne�ther �n the facts nor �n the arguments
produced before the nat�onal comm�ttee, the comm�ttee on
credent�als, the convent�on �tself, or otherw�se, d�d there appear to
be any just ground for �mpeach�ng the honesty and good fa�th of the
dec�s�ons of the nat�onal comm�ttee. He further declared to Pres�dent
Taft that h�s t�tle to the nom�nat�on was "as clear and un�mpeachable
as the t�tle of any cand�date of any party s�nce pol�t�cal convent�ons
began." Senator Root's h�gh character, h�s great serv�ces to the
nat�on and to the party, and h�s lofty sense of personal honor and
respons�b�l�ty, ent�tle h�m to have h�s word and h�s op�n�on under



such c�rcumstances unqual�f�edly accepted by the people of the state
of New York.
The preference of the major�ty of the nat�onal convent�on be�ng
clearly for Pres�dent Taft, should th�s major�ty nevertheless have cast
h�m as�de and nom�nated Mr. Roosevelt because of threats of
d�srupt�on of the party s�m�lar to those of 1896, or because �n a few
states ex-Pres�dent Roosevelt had secured a larger pr�mary vote
than Pres�dent Taft �n hasty contests �n wh�ch m�srepresentat�on
undoubtedly had led many astray? What course d�d patr�ot�sm
d�ctate to the major�ty of the delegates? Ought they to have
surrendered, and, because of clamor and threats of d�srupt�on of the
party, put as�de the�r own preferences and �nstruct�ons for Pres�dent
Taft and nom�nated Mr. Roosevelt? There were reasons why th�s
course would have been an act of folly as well as of �njust�ce.
In the f�rst place, the nom�nat�on of an ex-Pres�dent of the Un�ted
States for a th�rd term would have been �n v�olat�on of an unwr�tten
rule establ�shed by Wash�ngton, Jefferson, Mad�son and Monroe,
and followed ever s�nce. The Republ�can party wh�ch, as a matter of
sound pr�nc�ple and pol�t�cal eth�cs, had refused �n 1880 to nom�nate
ex-Pres�dent Grant for a th�rd term, notw�thstand�ng h�s transcendent
cla�ms to the grat�tude of the nat�on, could not stult�fy �tself �n 1912 by
nom�nat�ng ex-Pres�dent Roosevelt for a th�rd term.
The w�sdom of ma�nta�n�ng th�s unwr�tten rule should be ev�dent. The
common sense of thoughtful, cand�d and patr�ot�c men must
conv�nce them that noth�ng could be more dangerous than to perm�t
any �nd�v�dual, however popular or eloquent, to w�eld the power of
the pres�dent�al off�ce for more than two terms. The New York
convent�on of 1788, wh�ch rat�f�ed the Const�tut�on of the Un�ted
States, proposed an amendment to the effect "that no person shall
be el�g�ble to the off�ce of Pres�dent of the Un�ted States a th�rd t�me,"
and th�s undoubtedly has ever s�nce been the sent�ment of the
people of th�s state, although �t was def�ed �n 1880 when an attempt
was made to force the nom�nat�on of ex-Pres�dent Grant for a th�rd
term, notw�thstand�ng the fact that only f�ve years before the
Republ�can state convent�on had declared �n �ts platform "our



unalterable oppos�t�on to the elect�on of any pres�dent for a th�rd
term."
There �s not t�me to d�scuss the genes�s or w�sdom of th�s unwr�tten
rule of pol�t�cal pol�cy, wh�ch had never been v�olated by any pol�t�cal
party unt�l the nom�nat�on of ex-Pres�dent Roosevelt by the
Progress�ves. It �s now pretended that there never was any such rule
or pr�nc�ple of pol�t�cal pol�cy and that Wash�ngton and Jefferson
were governed solely by cons�derat�ons of the�r own personal
conven�ence. Three quotat�ons from Jefferson's wr�t�ngs ought to be
suff�c�ent to explode th�s pretense. I take Jefferson because he �s
now one of the patron sa�nts of the Progress�ve as well as of the
Democrat�c party.
In January, 1805, shortly after h�s re-elect�on, Jefferson declared as
follows: "General Wash�ngton set the example of voluntary
ret�rement after e�ght years. I shall follow �t. And a few more
precedents w�ll oppose the obstacle of hab�t to any one after awh�le
who shall endeavor to extend h�s term. Perhaps �t may beget a
d�spos�t�on to establ�sh �t by an amendment of the Const�tut�on. I
bel�eve I am do�ng r�ght, therefore, �n pursu�ng my pr�nc�ple." Aga�n �n
1807 he wrote to the leg�slature of Vermont: "I should unw�ll�ngly be
the person who, d�sregard�ng the sound precedent set by an
�llustr�ous predecessor, should furn�sh the f�rst example of
prolongat�on beyond the second term of off�ce." And fourteen years
afterwards, �n 1821, he publ�shed h�s "Autob�ography," �n wh�ch he
sa�d: "The example of four Pres�dents voluntar�ly ret�r�ng at the end
of the�r e�ghth year, and the progress of publ�c op�n�on that the
pr�nc�ple �s salutary, have g�ven �t �n pract�ce the force of precedent
and usage; �nsomuch, that, should a Pres�dent consent to be a
cand�date for a th�rd elect�on, I trust he would be rejected on th�s
demonstrat�on of amb�t�ous v�ews."
But as�de from all pr�nc�ple and precedent, the prom�ses del�berately
made by ex-Pres�dent Roosevelt to the people of the Un�ted States
rendered h�s cand�dacy �mposs�ble w�thout what seems to many a
breach of fa�th. The facts speak for themselves.



On the 8th of November, 1904, Pres�dent Roosevelt expressed to
the people of the Un�ted States grat�tude for h�s elect�on, and
appealed to them for the�r support and conf�dence dur�ng h�s second
term, undoubtedly hav�ng �n m�nd Pres�dent McK�nley's example �n
1901, when he had declared that he would not accept a nom�nat�on
for a th�rd term �f �t were tendered h�m, and had po�nted out that there
were "quest�ons of the greatest �mportance before the adm�n�strat�on
and the country, and the�r just cons�derat�on should not be prejud�ced
�n the publ�c m�nd by even the susp�c�on of the thought of a th�rd
term." Pres�dent Roosevelt's language �n 1904 was as follows: "On
the 4th of March next I shall have served three and one-half years,
and th�s three and one-half years const�tutes my f�rst term. The w�se
custom wh�ch l�m�ts the Pres�dent to two terms regards the
substance and not the form. Under no c�rcumstances w�ll I be a
cand�date for or accept another nom�nat�on." In December, 1907, he
re�terated th�s declarat�on, and added the follow�ng words: "I have
not changed and shall not change the dec�s�on thus announced." Yet
on February 24, 1912, he gave to the press a letter �n wh�ch he sa�d:
" I w�ll accept the nom�nat�on for Pres�dent �f �t �s tendered to me, and
I w�ll adhere to th�s dec�s�on unt�l the convent�on has expressed �ts
preference."
The statesman who had thus pledged h�s word could not break h�s
prom�se to the people w�thout sacr�f�c�ng the good op�n�on of many
c�t�zens. And �f the Republ�can nat�onal convent�on had jo�ned ex-
Pres�dent Roosevelt �n a repud�at�on of these solemn prom�ses, �t
would have al�enated a large body of voters who st�ll hold �n
reverence the names and examples of Wash�ngton, Jefferson,
Mad�son and Monroe, and who st�ll bel�eve �n pol�t�cal cons�stency
and moral�ty, and �t would have put the party on the defens�ve
throughout the campa�gn upon an �ssue of pla�n and s�mple morals.
The Republ�can party, moreover, could not afford—�n fact �t would
have been hopeless—to ask for the cont�nued support of the country
on any such terms.
Another reason why the major�ty �n the Ch�cago convent�on should
not have cast as�de Pres�dent Taft and nom�nated ex-Pres�dent
Roosevelt was because to have done so would have been an act of



pol�t�cal treachery, �ngrat�tude and d�shonor. Pres�dent Taft had
earned and deserved renom�nat�on for great and fa�thful serv�ce to
the nat�on and to the party. The custom generally followed had been
to renom�nate a Pres�dent who had served well and capably. The
Republ�cans of New York had unan�mously procla�med �n the�r
platform of 1910, when ex-Pres�dent Roosevelt h�mself controlled the
state convent�on and d�ctated �ts pol�cy: "We enthus�ast�cally �ndorse
the progress�ve and statesmanl�ke leadersh�p of W�ll�am Howard
Taft, and declare our pr�de �n the ach�evements of h�s f�rst e�ghteen
months as Pres�dent of the Un�ted States. Each succeed�ng month
s�nce h�s �naugurat�on has conf�rmed the nat�on �n �ts h�gh esteem of
h�s greatness of character, �ntellectual ab�l�ty, sturdy common sense,
extraord�nary pat�ence and perseverance, broad and statesmanl�ke
comprehens�on of publ�c quest�ons and unfalter�ng and unswerv�ng
adherence to duty." And noth�ng had occurred dur�ng the months
�nterven�ng between th�s state convent�on and the nat�onal
convent�on to shake that h�gh and just est�mate of the character and
ab�l�ty of Pres�dent Taft. He had consented to run when he bel�eved
he could rely on the loyalty of Mr. Roosevelt as h�s fr�end, and
subsequent w�thdrawal would have been a personal hum�l�at�on.
In pract�cal ach�evements, Pres�dent Taft's adm�n�strat�on had been
notably successful and eff�c�ent, although not spectacular. It may be
asserted w�th conf�dence that the laws enacted by Congress never
had been adm�n�stered more effect�vely, honestly and �mpart�ally
than under Pres�dent Taft. W�thout turmo�l or ag�tat�on, and w�thout
threaten�ng Congress, he had accompl�shed more �n three and one-
th�rd years than h�s �mmed�ate predecessor �n seven and one-half
years. He had shown a cons�stent pol�cy of real progress�veness and
construct�ve statesmansh�p. In every branch of government he had
conf�rmed Pres�dent Roosevelt's panegyr�c of 1908, when he urged
the Amer�can people to elect Mr. Taft because of h�s pre-em�nent
qual�f�cat�ons for the off�ce of Pres�dent of the Un�ted States.
It may be true that after e�ghteen years of unself�sh devot�on and
consp�cuously eff�c�ent and fa�thful serv�ce to the Amer�can publ�c, as
sol�c�tor general, Un�ted States c�rcu�t judge, governor of the
Ph�l�pp�nes, secretary of war and Pres�dent of the Un�ted States, Mr.



Taft had fa�led to secure popular�ty w�th the thoughtless, the
d�scontented and the revolut�onary, and w�th that part of the press
that l�ves on sensat�onal�sm and muck-rak�ng. But such popular�ty
should hardly be the test of qual�f�cat�on for the great off�ce of
Pres�dent of the Un�ted States. We know that L�ncoln was so
unpopular w�th the unth�nk�ng and �mpat�ent �n 1864 that he
despa�red of re-elect�on and that he expected defeat at the polls
unless the army could save the day and change publ�c op�n�on by
some str�k�ng successes.
Popular�ty w�th the unreason�ng and d�scontented was eas�ly w�th�n
the reach of Pres�dent Taft had he sought �t. In v�ew of the prest�ge of
h�s h�gh off�ce and the reverence �t commands, he had only to
pract�ce the well-known arts of the demagogue by wh�ch crowds are
st�rred and led astray—as well known to h�m as to all who read
h�story. He had only to �ssue from t�me to t�me h�gh-sound�ng
declarat�ons about h�s staunch patr�ot�sm, h�s own v�rtue, h�s
uncomprom�s�ng verac�ty, h�s self-sacr�f�c�ng loyalty to duty, the
�nfall�b�l�ty of h�s judgment, the pur�ty of h�s mot�ves, and the
corrupt�on and mendac�ty of h�s adversar�es. He had only to ra�l at
corporat�ons, at the bu�lders of the �ndustr�es of the country and at
bankers and cap�tal�sts, �n order to secure the applause of envy and
d�scontent. He had only to �nve�gh aga�nst predatory wealth to
become at once the �dol of predatory poverty. But h�s self-respect
would not allow h�m to stoop so low and to pander to what �s
weakest, �f not basest, �n human nature, and h�s sense of duty would
not perm�t h�m thus to degrade the great off�ce of Pres�dent of the
Un�ted States.
The �ngrat�tude of republ�cs �s proverb�al; yet surely �t would have
been an unparalleled act of �ngrat�tude for Pres�dent Taft's own party
to refuse h�m the renom�nat�on he had earned and deserved. The
lesson that the repud�at�on of Pres�dent Taft by h�s own party would
have taught the country and future generat�ons would have been
demoral�z�ng. It would have const�tuted a warn�ng to all our present
and future publ�c off�cers that w�th us Amer�cans consp�cuously
eff�c�ent and fa�thful publ�c serv�ce goes for naught, and that
Republ�can publ�c off�cers, from the Pres�dent of the Un�ted States



down to the lowest, must not expect to be judged by the�r acts, ab�l�ty
and character, but as they have succeeded �n cult�vat�ng the
applause of the unth�nk�ng.
The great �ssues before the people �n the present cr�t�cal campa�gn,
however, are far more �mportant than the personal qual�f�cat�ons,
cla�ms, or mer�ts of the cand�dates. These �ssues are: (1) the
const�tut�onal r�ght and power of Congress to protect Amer�can
�ndustr�es and to preserve our present �ndustr�al system; (2) the
threatened overthrow of the representat�ve system of government �n
state and nat�on by the �ntroduct�on of the �n�t�at�ve, the referendum
and the recall, and (3) the assault upon the adm�n�strat�on of just�ce
�n Amer�can courts.
Upon the tar�ff quest�on, there �s an �rreconc�lable d�fference between
the pr�nc�ples of the Republ�can party and those of the Democrat�c
party. The one �ns�sts that �t �s the leg�t�mate duty and funct�on of
Congress �n levy�ng taxes to protect Amer�can �ndustr�es and wages,
wh�lst the other �ns�sts that Congress has ne�ther the r�ght nor the
power under the federal Const�tut�on to do so. I shall assume that
pol�t�cal platforms, although they may not be b�nd�ng programmes,
certa�nly are �ntended to embody a declarat�on of the pol�t�cal fa�th
and pr�nc�ples �n wh�ch the respect�ve cand�dates bel�eve and wh�ch
they �ntend to represent. If th�s be not so, then why are platforms
adopted?
The platform of the Republ�can party unqual�f�edly pledges the party
and �ts cand�dates to a protect�ve tar�ff w�th dut�es so adjusted as
adequately to protect Amer�can �ndustr�es and wages. It concedes
that readjustments must be made and that excess�ve rates should be
reduced, but �t �ns�sts that, �n order to do so �ntell�gently and fa�rly,
correct �nformat�on �s �nd�spensable. It favors secur�ng th�s
�nformat�on by an expert comm�ss�on and a non-part�san tar�ff board.
It seeks the w�thdrawal of the tar�ff from pol�t�cs �n order that each
�ndustry may be dealt w�th on �ts mer�ts by non-part�san
comm�ss�ons. It �nd�cts the Democrat�c party for �ts refusal to prov�de
funds for the cont�nuance of such a tar�ff board and for the reckless
and sect�onal tar�ff b�lls passed by the Democrat�c House of



Representat�ves wh�ch wholly d�sregard the protect�on of Amer�can
�nterests.
Senator Root declared at the nat�onal convent�on that the
Democrat�c party d�d not want to ascerta�n the facts upon wh�ch a
just protect�ve measure could be framed, but �ntended that there
should be no protect�on for Amer�can �ndustr�es, and he further
declared that the Democrat�c House of Representat�ves had framed
and passed a ser�es of tar�ff b�lls for revenue only w�th complete
�nd�fference to the absolute destruct�on that the�r enactment would
br�ng upon great Amer�can �ndustr�es. He asserted that "the
Amer�can people have now to pass, not upon the abuses of the tar�ff,
but on the fundamental quest�on between the two systems of tar�ff-
mak�ng."
Th�s challenge the Democrat�c party met and answered �n the f�rst
and card�nal plank adopted by �ts nat�onal convent�on at Balt�more,
wh�ch pledged the party and �ts cand�dates to the ult�mate atta�nment
of the pr�nc�ples of free trade, because of the absence of power �n
the Congress of the Un�ted States to protect Amer�can labor and
Amer�can �ndustr�es. The plank reads as follows: "We declare �t to be
a fundamental pr�nc�ple of the Democrat�c party that the federal
government, under the Const�tut�on, has no r�ght or power to �mpose
or collect tar�ff dut�es except for the purpose of revenue." And there
can be no doubt that th�s declarat�on was assumed not only to
represent the present free-trade pol�cy of the Democrat�c party but to
be �n full accord w�th Governor W�lson's personal v�ews as an out-
and-out free trader.
The people of the Un�ted States are, therefore, now asked by the
Democrat�c party to vote �n favor of the propos�t�on that, no matter
what fore�gn compet�t�on there may be, even from As�at�cs, the
Amer�can nat�onal government has ne�ther the r�ght nor the power to
protect a s�ngle �ndustry or a s�ngle workman. Such a propos�t�on
may well amaze and del�ght fore�gn countr�es, and no wonder they
all des�re the success of the Democrat�c party. Every other nat�onal
government not only has the power to protect �ts �ndustr�es, but has
aga�n and aga�n exerc�sed that power whenever the �nterests of �ts
people demanded protect�on. The power �n one form or another �s



be�ng exerc�sed to-day aga�nst Amer�can products by almost every
government �n the world, �nclud�ng the colon�es of England, as
w�tness Canada. The power would be exerc�sed by England aga�n
to-morrow �f �t should appear to be for her �nterest to do so. Yet, no
matter that our factor�es may be closed and our wage-earners
thrown out of work as �n 1894, 1895 and 1896, no matter how eas�ly
Europe and As�a could make our country the�r dump�ng-ground and
could make a prey of our necess�t�es after clos�ng our workshops
and destroy�ng our �ndustr�es, no matter how benef�c�al to all classes
�t may be to have a d�vers�ty of �ndustr�es—the Democrat�c party,
nevertheless, procla�ms that our nat�onal government �s powerless,
and that there �s ne�ther the r�ght nor the power to enact a tar�ff
except for revenue.
We Republ�cans f�rmly bel�eve that �f there be one feature or element
of r�ght and power w�th�n the sp�r�t and scope of the Const�tut�on of
the Un�ted States, and clearly vested �n Congress, �t �s the r�ght and
power to �mpose dut�es for the purpose of protect�ng Amer�can
�ndustr�es and Amer�can labor. The very f�rst tar�ff act, approved July
4, 1789, one hundred and twenty-three years ago, declared that one
of �ts purposes, one of �ts objects, one of �ts �nduc�ng mot�ves, was
"the encouragement and protect�on of manufactures." Wash�ngton
approved and s�gned that b�ll. Pres�dents Wash�ngton, Jefferson,
Mad�son and Monroe—all of them of the generat�on that framed the
federal Const�tut�on—recogn�zed the ex�stence of the power to
protect and recommended the protect�on of Amer�can �ndustr�es. But
the Amer�can people are now asked �n 1912 to vote for a party and a
platform wh�ch repud�ate both the r�ght and the power of Congress to
protect Amer�can workmen, farmers and manufacturers.
It �s �mposs�ble �n th�s outl�ne of �ssues adequately to d�scuss the
pr�nc�ples and pol�cy of a protect�ve tar�ff. The deta�ls of that
�mportant and v�tal subject must be taken up and analyzed at other
t�mes. General�zat�ons would be of l�ttle value. The facts are read�ly
at hand, and they demonstrate that the mater�al welfare of the
country and of nearly every class and sect�on has been promoted by
the protect�ve pol�cy, and �t w�ll cont�nue to be so promoted. Although
we may now be w�ll�ng to face free compet�t�on w�th Europeans, we



cannot be bl�nd to the menace and danger of free compet�t�on w�th
As�at�cs. Just across the Pac�f�c ocean, w�th constantly cheapen�ng
fre�ght and passenger rates, are populat�ons of 50,000,000 �n Japan,
450,000,000 �n Ch�na, 300,000,000 �n Ind�a—800,000,000—who w�ll
furn�sh eff�c�ent labor at wages rang�ng from 10 to 30 cents a day for
twelve hours' work on the same k�nd of mach�nes at wh�ch Amer�can
men and women are now work�ng. Shall we open the flood-gates?
Shall we elect as Pres�dent the h�stor�an who, but a few years ago �n
the qu�et and �mpart�al atmosphere of h�s study, declared to the world
h�s sympathy for needy As�at�cs and h�s op�n�on that "the Ch�nese
were more to be des�red, as workmen �f not as c�t�zens, than most of
the coarse crew that came crowd�ng �n every year at the eastern
ports"?
Th�s generat�on has had one b�tter exper�ence of Democrat�c tar�ff
leg�slat�on. In 1892, the Democrat�c party was, for the f�rst t�me �n
th�rty-two years, placed �n control of both houses of Congress and
the pres�dency. It came �nto off�ce comm�tted to free trade, as �t
would now aga�n come �nto off�ce pledged to free trade. It passed the
W�lson b�ll �n August, 1894, and thereby took �ts f�rst step towards the
abandonment of the pol�cy of protect�on for Amer�can �ndustr�es.
There followed, pr�nc�pally as the d�rect result of th�s Democrat�c tar�ff
leg�slat�on and the antecedent menace, an acute per�od of �ndustr�al
and f�nanc�al depress�on. I had supposed that the fateful years 1894,
1895 and 1896 would never be forgotten by those who suffered
through them. As Governor W�lson h�mself well sa�d �n h�s "H�story of
the Amer�can People," �n descr�b�ng th�s per�od of m�sery: "Men of
the poorer sort were �dle everywhere, and f�lled w�th a sort of despa�r.
All the large c�t�es and manufactur�ng towns teemed w�th
unemployed work�ngmen who were w�th the utmost d�ff�culty kept
from starvat�on by the systemat�c efforts of organ�zed char�ty." Th�s
was also a t�me of unprecedented soc�al unrest and d�scontent and
of Coxey's ragged "Army of the Commonweal of Chr�st" cry�ng for
food and work. It was a per�od of m�sery and depress�on, of popular
d�scontent and d�sturbance, of str�kes, r�ots, destruct�on of property,
murder and ma�m�ng �n �ndustr�al d�sputes. No one could deny, as
the h�stor�an po�nted out, that the country had fallen upon ev�l t�mes
and that Amer�can workmen found �t harder than ever to l�ve.



We have only to recall to the people's m�nds the cond�t�ons of
unemployment, poverty and m�sery wh�ch followed the last tar�ff
leg�slat�on of the Democrat�c party, and compare cond�t�ons as they
ex�st to-day. The people of th�s country w�ll make a terr�ble m�stake
and a fr�ghtful blunder �f they now vote to run the r�sk of a repet�t�on
of those days under the delus�on that the currency system of the
government was the cause of the bus�ness depress�on and m�sery
that followed �mmed�ately upon the elect�on of Cleveland �n 1892 and
the passage of the W�lson tar�ff law �n 1894.
Many are now tell�ng the people that the tar�ff �s solely respons�ble
for the h�gh cost of l�v�ng and for the prevalence of soc�al unrest and
d�scontent. Such phenomena are world-w�de and ex�st abroad as
much as, �f not more than, they ex�st here. In England, wh�ch has no
protect�ve tar�ff, the compla�nt aga�nst the h�gh cost of l�v�ng has
been even louder than here. The real causes of the �ncrease �n the
cost of l�v�ng w�th us undoubtedly are: (1) enormous �ncrease �n the
world's supply of gold, necessar�ly d�m�n�sh�ng the purchas�ng value
of the dollar, for the world's gold product�on, wh�ch from 1850 to
1890 averaged $120,000,000 per annum and was $130,650,000 �n
1891, �ncreased to fully $461,000,000 �n 1911, (2) rap�d �ncrease of
populat�on w�thout a correspond�ng �ncrease of the product�on of
food and other necessar�es of l�fe, (3) flock�ng to the c�ty and
abandon�ng the farm, (4) apprec�at�on �n land values, (5) �ncrease �n
the pr�ce of raw mater�als, (6) h�gher rates of wages and decrease �n
the number of hours of work, (7) better standards of l�v�ng, (8)
exhaust�on of some sources of supply, (9) extravagance �n publ�c
expend�tures, and (10) w�thdrawal of arm�es of c�v�l servants from
product�ve �ndustry. These are the pr�nc�pal and controll�ng causes
that tend to the h�gher cost of l�v�ng; they are world-w�de, and, �f
expla�ned, they w�ll be eas�ly understood and recogn�zed by
�ntell�gent and cand�d bus�ness men and workmen, who w�ll at once
perce�ve that these causes w�ll not be removed �n any degree by
free-trade leg�slat�on. Last year ser�ous d�sturbances occurred �n
Europe as a result of the preva�l�ng h�gh cost of food suppl�es there,
and the Br�t�sh board of trade �s now mak�ng an �nvest�gat�on �nto the
cost of l�v�ng, not only �n England but also �n Germany, France and
Belg�um. In fact, an �nternat�onal comm�ss�on �s at th�s moment



�nqu�r�ng �nto these causes. How preposterous �t would be to say that
the Amer�can protect�ve tar�ff was the cause of the h�gh cost of l�v�ng
�n free-trade England or elsewhere �n Europe!
Nor �s the protect�ve tar�ff �n any sense respons�ble for the sp�r�t of
soc�al unrest and d�scontent except, perhaps, �n so far as prosper�ty
begets d�scontent and mult�pl�es appet�tes. Throughout the c�v�l�zed
world �n recent years there has developed a sp�r�t of soc�al unrest
and d�scontent, of d�sregard of law, and of d�srespect for moral
pr�nc�ples and rel�g�ous bel�efs. To those who look below the surface,
�t �s more and more ev�dent that th�s world-w�de symptom �s due, �n
greatest measure, to the spread of Soc�al�sm. Accord�ng to the
teach�ngs of the Soc�al�sts, avowed or unavowed (for many who are
preach�ng �ts doctr�nes would resent be�ng called Soc�al�sts), our
ent�re soc�al system and the system of laws under wh�ch we l�ve are
unjust and should be upset, property r�ghts should be destroyed, and
rel�g�ous bel�efs, wh�ch are the pr�nc�pal source of our respect for law
and order and the r�ghts of property, should be broken down. As an
Amer�can student and wr�ter has sa�d, a s�ngle passage from
L�ebknecht stands fa�rly for op�n�ons that may be quoted from twenty
author�tat�ve soc�al�st sources �n Europe. That passage �s as follows:
"It �s our duty as Soc�al�sts to root out the fa�th �n God w�th all our
zeal, nor �s any one worthy the name who does not consecrate
h�mself to the spread of athe�sm." I bel�eve that few Amer�can
Soc�al�sts have gone to any such extreme, but such has certa�nly
been the tendency and teach�ng of Soc�al�sm �n Europe.
Unfortunately the atmosphere of the present campa�gn �s calculated
to obscure and h�de the true �ssues �n controversy and the real
danger that lurks under so much no�se, declamat�on and
enthus�asm. An avowed assault and an open declarat�on of war on
soc�ety, on our form of government, or on our courts of just�ce would
br�ng the po�nts so clearly before the Amer�can people that none of
us could for a moment doubt the outcome. We Republ�cans would
ha�l and welcome an open attack, because we know that the people
would then qu�ckly and overwhelm�ngly rally to the support of our
party. The more openly const�tut�onal government and our soc�al



system are attacked, the more strongly w�ll they become cemented
�n the affect�on and reverence of the people.
Most of our pol�t�cal and soc�al �nst�tut�ons wh�ch are now be�ng
assa�led as ant�quated are founded on truths wh�ch ought ever to be
self-ev�dent. These truths sound tr�te, but "tr�te truths are often the
most valuable truths, though somet�mes d�vested of force by the�r
very tr�teness." We are constantly hear�ng talk about the pr�nc�ples of
the Const�tut�on be�ng ant�quated �n the eyes of these modern
�conoclasts, and the other day a leader of the Progress�ves �n th�s
state, who �s h�mself a lawyer, referr�ng to the Progress�ve jud�c�al
nom�nat�ons boasted that they had selected men who d�d not bel�eve
�n a "dead const�tut�on." Yet these cand�dates are ready to accept a
jud�c�al off�ce wh�ch they could not r�ghtly f�ll for a m�nute w�thout
tak�ng an oath to support the Const�tut�on �n wh�ch they do not
bel�eve.
When a truth, be �t pol�t�cal, moral, or rel�g�ous, �s once d�scovered
and establ�shed, �t �s eternal; �t loses none of �ts v�tal�ty because �t
has grown old; �t never d�es. If some rel�g�ous Progress�ve—and our
pol�t�cal Progress�ves affect much of the rel�g�ously emot�onal—
should now preach a new rel�g�on and procla�m that ex�st�ng rel�g�ons
and the�r restra�nts should be cast as�de s�mply because they are
old, the dullest man would read�ly see the utter fallacy and
w�ckedness of such an argument. Imag�ne any one ser�ously argu�ng
that the Ten Commandments are worthless and dead as rules of
human conduct and self-restra�nt because they are four thousand
years old and were f�rst enunc�ated �n an age not so rap�d as our
own—�n an age when there were no pr�nt�ng presses, no steam
eng�nes, no electr�c�ty and no talk�ng mach�nes! Yet, so long as our
c�v�l�zat�on endures, so long as human �ntell�gence lasts, so long as
rel�g�on shall cont�nue to comfort and susta�n and upl�ft men and
women, so long w�ll the Ten Commandments be sound and true
rules of conduct and the fundamental bas�s of all rel�g�ons. L�kew�se
as to the great pol�t�cal documents ev�denc�ng the progress of the
human race upward towards l�berty, l�ke Magna Carta, the B�ll of
R�ghts, the Declarat�on of Independence, the Const�tut�on of the
Un�ted States: they embody and declare pr�nc�ples of pol�t�cal just�ce



and fundamental truths wh�ch are eternal; and wh�lst major�t�es at
t�mes may �gnorantly and recklessly d�sregard them or cast them
as�de for temporary objects, they are as eternal and �mper�shable as
are the Ten Commandments.
Of the many revolut�onary schemes �n the Progress�ve platform, both
nat�onal and state, one of the most dangerous and far-reach�ng �s
the proposal to destroy the representat�ve character of our
government by subst�tut�ng d�rect act�on by the people �n place of
act�on by leg�slatures and off�cers elected by the people. Th�s �s to be
accompl�shed through the �n�t�at�ve and the referendum. The
movement �s doubly �mportant at the present t�me because, as �s
well known, the Democrat�c cand�date for the pres�dency, after
teach�ng d�rectly the contrary for many years, has become a recent
convert to these �deas. Although such a scheme m�ght be benef�c�al
or harmless �n the l�ttle town meet�ngs of New England, �n small
mun�c�pal�t�es, or �n agr�cultural states hav�ng a homogeneous
populat�on less �n number than some of the count�es of the state of
New York, the �n�t�at�ve and the referendum would be wholly unsu�ted
to an emp�re such as ours w�th a populat�on of nearly 100,000,000,
or to a state such as New York w�th a populat�on of nearly
10,000,000. Would �t not be absurd and preposterous to have the
thousands of b�lls annually �ntroduced �n Congress passed upon by
the people at large, and would �t not be equally absurd and
preposterous for a state l�ke New York, pass�ng hundreds of b�lls
every year, to g�ve a small m�nor�ty the r�ght to compel the
subm�ss�on of every statute to the vote of the people? Would �t not
be l�ttle short of calam�tous to have those least qual�f�ed to
understand and apprec�ate the changes they were mak�ng pass
upon and control leg�slat�on? The result would be chaos.
The great men who founded our system of const�tut�onal government
were thoroughly fam�l�ar w�th the theory and operat�on of pure
democracy or d�rect act�on by the people, as d�st�ngu�shed from
representat�ve government. They saw the past fa�lures of pure
democracy and the danger of any such system, and they del�berately
decl�ned to adopt �t. In speak�ng of "the equal r�ghts of man,"
Jefferson declared that "modern t�mes have the s�gnal advantage,



too, of hav�ng d�scovered the only dev�ce by wh�ch these r�ghts can
be secured, to w�t,—government by the people, act�ng not �n person,
but by representat�ves chosen by themselves."
The pla�n truth �s that the trouble w�th our leg�slatures and w�th
Congress �s the character of many of the men whom the people
elect. The remedy �s �n the hands of the voters. If they w�ll elect
capable and honest men to leg�slat�ve, execut�ve and jud�c�al off�ce,
we shall have a cure at once. We need a remedy, not a po�son.
Those who urge the �ntroduct�on of the �n�t�at�ve, the referendum and
the recall base the�r argument on the ground that some of our
leg�slators and elect�ve off�cers are �ncompetent or d�shonest, and
that, therefore, the people should reserve the r�ght to control the�r
act�ons and remove them. But �f our leg�slators or other elect�ve
off�cers are �ncompetent or d�shonest—�f they are not truly
representat�ve of the people who elect them—then obv�ously the
fault l�es w�th those who choose them, and the remedy �s to take
such measures as w�ll ensure the elect�on of competent, honest and
representat�ve men. If the people are now too busy to concern
themselves w�th the select�on of honest and capable representat�ves,
�s �t reasonable to expect that they w�ll concern themselves about the
mer�ts of hundreds of statutes wh�ch they do not half understand, or
about the qual�f�cat�ons of the off�cers they have elected and would
recall? The fault �s not w�th our representat�ve system of
government, but e�ther w�th the party organ�zat�ons that often
nom�nate �ncompetent or d�shonest men, or w�th the voters who
tolerate such nom�nat�ons and elect such cand�dates. Our system of
government, as every system of free government, �s based on the
assumpt�on that the people w�ll consc�ent�ously exerc�se the elect�ve
franch�se, and unless we can depend upon an honest, sober-m�nded
and patr�ot�c major�ty to exerc�se that franch�se, our system of
government must ult�mately prove a complete fa�lure. The
consc�ent�ous exerc�se of the elect�ve franch�se �s not merely a
pr�v�lege—�t �s the h�ghest duty of c�t�zensh�p. W�th the great �ncrease
�n populat�on, pol�t�cal part�es and party organ�zat�ons undoubtedly
have become a pract�cal necess�ty, and leadersh�p �s equally
necessary; but �t has also become �nd�spensable that these party



organ�zat�ons shall be conducted honestly so as to represent truly
the w�shes of the�r party const�tuents. The urgent duty of c�t�zensh�p
�s to see to �t that these party organ�zat�ons are conducted honestly
and �n a representat�ve manner; but th�s �s not to be accompl�shed by
d�srupt�ng or destroy�ng the great part�es. Instead of pull�ng down the
temple, we should dr�ve out the money-changers. Instead of k�ll�ng
we should cure. What we urgently need �s leg�slat�on prov�d�ng for
fa�r and honest party pr�mar�es and fac�l�tat�ng �ndependent
cand�dac�es, and then we should go farther and �mpose a penalty or
tax upon all qual�f�ed c�t�zens who fa�l to cast a ballot at the annual
pr�mar�es and elect�ons prescr�bed by law.
The �n�t�at�ve, the referendum and the recall would not cure present
ev�ls, but would �n fact only �ntens�fy and perpetuate them. The
power and control of unrepresentat�ve and �rrespons�ble party
mach�nes would be largely �ncreased �nstead of be�ng curta�led.
Better men would not be nom�nated and elected, but qu�te the
contrary; the self-seeker, advert�ser and man�pulator alone would be
nom�nated. The exerc�se of the �n�t�at�ve, the referendum and the
recall would be determ�ned by exactly the same people who now
control our nom�nat�ons and elect�ons. It �s absurd to suppose that
the very men who so often choose �ncapable or d�shonest
representat�ves or neglect to vote at all would exerc�se greater
eff�c�ency �n superv�s�ng leg�slat�on, �n recall�ng publ�c off�cers and
judges, or �n sett�ng as�de jud�c�al dec�s�ons.
Equally absurd �s the �dea of leg�slat�on by popular vote. The
�mportance of fram�ng laws and const�tut�onal amendments �n clear
and exact language and the �mpract�cab�l�ty of do�ng so w�thout
careful cons�derat�on and d�scuss�on and compar�son w�th ex�st�ng
prov�s�ons, as �n leg�slat�ve comm�ttees, must be recogn�zed by all
th�nk�ng men. Our system of laws �s becom�ng more and more
complex every year, and unavo�dably so. The people at large cannot
be expected to know and understand a great and extremely complex
system of laws, and �t �s no reflect�on on them to say that they cannot
grasp the deta�ls of leg�slat�on any more than �t would be to say that
there are few men �n the commun�ty competent to adm�n�ster as
judges the unavo�dably �ntr�cate system of laws under wh�ch we l�ve.



We have only to look at recent exper�ence �n the state of New York �n
regard to the adopt�on of const�tut�onal amendments, the most
�mportant funct�on that can be exerc�sed by a voter, to apprec�ate the
folly of the proposed remed�es. The total vote for and aga�nst these
amendments has frequently been less than one-half—and at t�mes
barely one-quarter—of those who actually voted at general elect�ons.
Thus, to take three recent exper�ences: the total vote cast �n 1909 on
an �mportant const�tut�onal amendment was only 477,105 as aga�nst
a total vote the year before of 1,638,350; the total vote �n 1910 on
another �mportant const�tut�onal amendment was 664,892 as aga�nst
1,445,249 votes for the gubernator�al cand�dates, and seven
amendments subm�tted �n 1911 were defeated w�th an average total
vote of 621,678. S�m�lar and even more str�k�ng exper�ences w�ll be
found �n other states. Is �t l�kely that there would be a fuller or more
representat�ve and �ntell�gent express�on of publ�c understand�ng �n
regard to complex leg�slat�ve enactments, or �n regard to the recall of
judges or other publ�c off�cers, or of jud�c�al dec�s�ons than we f�nd
now �n the case of �mportant const�tut�onal amendments?
To render judges subject to recall would be utterly destruct�ve of the
character and �ndependence of our jud�c�ary. No self-respect�ng
lawyer would serve on the bench under such cond�t�ons. An upr�ght
judge should fearlessly declare and enforce the law w�thout regard to
popular ag�tat�on or pol�t�cal pressure. Frequently he �s called upon to
dec�de between the �nd�v�dual on the one s�de and a clamorous
major�ty on the other s�de of a case before h�m. Take, for example,
our s�tuat�on �n New York w�th Tammany Hall controll�ng a major�ty of
the voters of the c�ty. The leg�slature at the d�ctat�on of Mr. Murphy
passes another �nfamous Levy Elect�on Law avowedly �ntended to
prevent �ndependent nom�nat�ons even for the bench. The judges
declare the act unconst�tut�onal and protect the m�nor�ty �n the�r
r�ghts, just as we saw them protect�ng the Progress�ves a few weeks
ago. Accord�ng to Mr. Roosevelt and Mr. Straus, however, Tammany
Hall should have the power to pun�sh these judges by recall�ng them
and should have the r�ght to pass such d�sgraceful and tyrann�cal
leg�slat�on by resort to the �n�t�at�ve and the referendum! Indeed, �t �s
�mposs�ble to conce�ve of a scheme more surely calculated to shatter
all our const�tut�onal r�ghts, as well as all certa�nty �n the law. Ch�ef



Just�ce Marshall would have been repeatedly recalled for unpopular
dec�s�ons wh�ch are now un�versally applauded even by the
Progress�ves. Imag�ne the spectacle of recall�ng a Cullen or a Gray
because he had dared to dec�de aga�nst the clamor or w�shes of a
major�ty controlled by Tammany Hall!
I have nowhere seen a stronger statement of the object�ons to the
recall of judges than �n John Stuart M�ll's work on "Representat�ve
Government," publ�shed �n 1861, where he sa�d: "If a judge could be
removed from off�ce by a popular vote, whoever was des�rous of
supplant�ng h�m would make cap�tal for that purpose out of all h�s
jud�c�al dec�s�ons; would carry all of them, as far as he found
pract�cable, by �rregular appeal before a publ�c op�n�on wholly
�ncompetent, for want of hav�ng heard the case, or from hav�ng
heard �t w�thout e�ther the precaut�ons or the �mpart�al�ty belong�ng to
a jud�c�al hear�ng; would play upon popular pass�on and prejud�ce
where they ex�sted, and take pa�ns to arouse them where they d�d
not. And �n th�s, �f the case were �nterest�ng, and he took suff�c�ent
trouble, he would �nfall�bly be successful, unless the judge or h�s
fr�ends descended �nto the arena, and made equally powerful
appeals on the other s�de. Judges would end by feel�ng that they
r�sked the�r off�ce upon every dec�s�on they gave �n a case
suscept�ble of general �nterest, and that �t was less essent�al for them
to cons�der what dec�s�on was just, than what would be most
applauded by the publ�c, or would least adm�t of �ns�d�ous
m�srepresentat�on."
Probably no more crude, �mpract�cable, or absurd scheme was ever
proposed by any one cla�m�ng to have the f�rst and elemental �deas
of Amer�can const�tut�onal government than the propos�t�on to render
subject to recall or reversal by a major�ty vote all dec�s�ons �n
const�tut�onal cases affect�ng statutes passed under the pol�ce
power. The term "pol�ce power" �s the most comprehens�ve that
could have been employed. Most of our �nd�v�dual r�ghts are covered
by that term; and when the Progress�ves say that a statute passed
under the pol�ce power shall be val�d and enforceable,
notw�thstand�ng the courts may declare �t to be arb�trary, unjust and
unequal and hence unconst�tut�onal, �f a temporary major�ty see f�t to



overrule the courts, they propose that pract�cally all the most v�tal
and cher�shed of our supposed �nal�enable �nd�v�dual r�ghts—our
personal and rel�g�ous l�berty—shall �n f�nal result be at the mercy of
any temporary major�ty. In ult�mate analys�s, the propos�t�on for the
recall of jud�c�al dec�s�ons would mean that the major�ty should act as
ump�re �n any d�spute as between themselves and the m�nor�ty.
The hatred of the courts wh�ch the Progress�ves now share �n
common w�th the Soc�al�sts, Anarch�sts and Popul�sts, and that part
of organ�zed labor and labor un�ons typ�f�ed and represented by such
men as the McNamaras, the Debses and the Parks (who �n truth
shamefully m�srepresent the great major�ty of law-ab�d�ng and
patr�ot�c members of these organ�zat�ons), has forced �nto th�s
campa�gn an unparalleled attack upon our jud�c�al system and the
adm�n�strat�on of just�ce.
When the New York state Progress�ve platform was f�rst g�ven to the
press on September 3rd, the jud�c�ary plank read as follows: "We
heart�ly �ndorse the declarat�ons of our nat�onal platform respect�ng
the jud�c�ary and favor the�r embod�ment �n the organ�c law of the
state. We condemn the past att�tude of the New York Court of
Appeals toward var�ous �mportant and humane measures of soc�al
leg�slat�on."
The unprecedented �ndecency of th�s attack upon the Court of
Appeals �mmed�ately produced such a storm of �nd�gnat�on
throughout the state that the clause appears later to have been
amended so as to el�m�nate that sentence. The f�nal form g�ven to
the publ�c om�ts th�s denunc�at�on of the h�ghest court of our state,
and conf�nes the plank to the proposals of the nat�onal platform. I
have t�me now to d�scuss only two of these planks.
The Progress�ves declare �n the�r extraord�nary and revolut�onary
platform: "We bel�eve that the �ssuance of �njunct�ons �n cases
ar�s�ng out of labor d�sputes should be proh�b�ted, when such
�njunct�ons would not apply when no labor d�sputes ex�sted." Th�s
should be compared w�th substant�ally the same declarat�on �n the
Bryan platform of 1908, �n wh�ch the Democrat�c party declared: "We



deem ... that �njunct�ons should not be �ssued �n any cases �n wh�ch
�njunct�ons would not �ssue �f no �ndustr�al d�spute were �nvolved."
It must seem �ncred�ble that the cultured and talented man who now
stands on the Progress�ve platform sol�c�t�ng the votes of the people
was the Pres�dent of the Un�ted States who �n a formal message to
Congress on January 31, 1908, on the subject of �njunct�ons �n labor
d�sputes, used the follow�ng language: "Even though �t were
poss�ble, I should cons�der �t most unw�se to abol�sh the use of the
process of �njunct�on. It �s necessary �n order that the courts may
ma�nta�n the�r own d�gn�ty, and �n order that they may �n an effect�ve
manner check d�sorder and v�olence. The judge who uses �t
caut�ously and conservat�vely, but who, when the need ar�ses, uses �t
fearlessly, confers the greatest serv�ce upon our people, and h�s pre-
em�nent usefulness as a publ�c servant should be heart�ly
recogn�zed."
Dur�ng the campa�gn of 1908, Pres�dent Roosevelt f�ercely
denounced Mr. Bryan and Mr. Gompers for the plank above quoted
but wh�ch he has now adopted. He then wrote a long letter to
Senator Knox �n wh�ch he exposed the danger and d�shonesty of th�s
plank. It would be necessary to read the whole of the letter �n order
to apprec�ate Pres�dent Roosevelt's �nd�gnat�on and horror that
Bryan and Gompers should favor such a propos�t�on. I shall quote
only a few sentences as samples of the whole. Pres�dent Roosevelt
then wrote as follows: "Th�s �s the plank that prom�ses the 'remedy'
aga�nst �njunct�ons wh�ch Mr. Gompers asked of Mr. Bryan's party. In
actual fact, �t means absolutely noth�ng; no change of the law could
be based on �t; no man w�thout �ns�de knowledge could foretell what
�ts mean�ng would turn out to be, for no man could foretell how any
judge would dec�de �n any g�ven case, as the plank apparently
leaves each judge free to say when he �ssues an �njunct�on �n a labor
case whether or not �t �s a case �n wh�ch an �njunct�on would �ssue �f
labor were not �nvolved." Later the Pres�dent cont�nued: "Mr.
Gompers, now Mr. Bryan's open and avowed ally, has, �n the letter
here quoted, attacked the federal courts �n unmeasured terms of
reproach because, by a long l�ne of dec�s�ons, the equ�ty courts have
refused to make an outlaw of the bus�ness man, because h�s r�ght to



carry on a lawful bus�ness under the peace of the law has been
protected by the process of �njunct�on, because �n a word one of the
most v�tal and most fundamental r�ghts of the bus�ness world—the
r�ght of a bus�ness man to carry on h�s bus�ness—has been
susta�ned and not den�ed by the processes of the courts of equ�ty.
Th�s sweep�ng attack of Mr. Gompers upon the jud�c�ary has been
made �n a frank and open effort to secure votes for Mr. Bryan." Mr.
Roosevelt concluded the letter as follows: "But there �s another
account aga�nst Messrs. Bryan and Gompers �n th�s matter. Ephra�m
feedeth on w�nd. The�r proposed remedy �s an empty sham. They
are seek�ng to delude the�r followers by the prom�se of a law wh�ch
would damage the�r country solely because of the v�c�ous moral
purpose that would be shown by putt�ng �t upon the statute books,
but wh�ch would be utterly worthless to accompl�sh �ts avowed
purpose. I have not the sl�ghtest doubt that such a law as that
proposed by Mr. Bryan would, �f enacted by Congress, be declared
unconst�tut�onal by a unan�mous Supreme Court, unless, �ndeed, Mr.
Bryan were able to pack th�s court w�th men appo�nted for the spec�al
purpose of declar�ng such a law const�tut�onal."
The Progress�ve plank aga�nst the power of the courts to pun�sh for
contempt �s equally revolut�onary. It declares �n favor of depr�v�ng the
courts of the power to pun�sh for contempt except after a tr�al by jury.
The crusade to depr�ve the courts of the power to pun�sh for
contempt began at the t�me of the Ch�cago str�ke of 1894 when
Eugene Debs and h�s fellow-consp�rators were found to be gu�lty of
open, cont�nued and def�ant d�sobed�ence of an �njunct�on order of
the Un�ted States court wh�ch had been duly served upon them. It
w�ll be recalled by most of you that �f the courts had not then had
power to pun�sh for contempt w�thout a pr�or conv�ct�on by a jury—
and �mag�ne the chance of an �mpart�al jury-tr�al dur�ng the
cont�nuance of a great r�ot—the Debs party would have had the c�ty
of Ch�cago and the great ra�lway commerce pass�ng through �t
completely at �ts mercy. All who want to know the facts and to real�ze
the danger from the cond�t�on of affa�rs then ex�st�ng should read Mr.
Cleveland's account of the str�ke �n h�s book on "Pres�dent�al
Problems," publ�shed �n 1904, and the op�n�on of the Supreme Court



of the Un�ted States unan�mously uphold�ng the pun�shment of Debs
and h�s assoc�ates for contempt.
The power of the courts to pun�sh for contempt has, from the earl�est
h�story of jur�sprudence and as far back as the annals of our law
extend, "been regarded as a necessary �nc�dent and attr�bute of a
court, w�thout wh�ch �t could no more ex�st than w�thout a judge," and
"a court w�thout the power effectually to protect �tself aga�nst the
assaults of the lawless or to enforce �ts orders, judgments, or
decrees aga�nst the recusant part�es before �t, would be a d�sgrace
to the leg�slature, and a st�gma upon the age wh�ch �nvented �t." The
Supreme Court of the Un�ted States declared �n the Debs case that
"th�s �s no techn�cal rule. In order that a court may compel obed�ence
to �ts orders �t must have the r�ght to �nqu�re whether there has been
any d�sobed�ence thereof. To subm�t the quest�on of d�sobed�ence to
another tr�bunal, be �t a jury or another court, would operate to
depr�ve the proceed�ng of half �ts eff�c�ency."[63]

The ba�t now offered to the lawless and m�sgu�ded among the
laborers of Amer�ca by Mr. Roosevelt �s the abol�t�on of the only
effect�ve means of prevent�ng v�olence and the destruct�on of
property �n labor d�sputes, f�rst, by tak�ng away from the courts the
power to �ssue �njunct�ons and, secondly, by emasculat�ng the power
to enforce obed�ence to the�r orders and judgments. Of course, �f any
such revolut�onary and anarch�st�c measures were now embod�ed �n
the organ�c law of th�s state, as proposed by the Progress�ve state
platform, the commun�ty would be placed completely at the mercy of
the v�olent and the lawless. Is �t not lamentable and hum�l�at�ng to
see an ex-Pres�dent of the Un�ted States and an ex-member of h�s
cab�net and ex-ambassador thus pander�ng to the mob sp�r�t for
votes?
In conclus�on, I want to add that the Amer�can people know where
Pres�dent Taft and V�ce-Pres�dent Sherman stand on every great
quest�on before the people. They have been tr�ed and not found
want�ng. These cand�dates can be trusted and rel�ed upon to keep
every pledge of the�r party's platform. If anybody can now tell where
Governor W�lson stands, except as a free trader, a rad�cal and an
opportun�st, he �s much more d�scern�ng than most of us are. The



glory of our party �s that for f�fty-s�x years, �n v�ctory and �n defeat, �t
and �ts cand�dates have stood cons�stently and uncomprom�s�ngly for
the pr�nc�ples of human l�berty and human progress. It �s st�ll the
party of pr�nc�ple and of progress, as �t �s the party of protect�on for
Amer�can labor and �ndustry. Pres�dent Taft would be ent�tled to the
grat�tude of the whole nat�on, �rrespect�ve of party, �f the only serv�ce
of h�s adm�n�strat�on had been h�s attempt �n good fa�th to w�thdraw
the tar�ff from party pol�t�cs, to �ntroduce some system �n f�x�ng the
amount of necessary protect�on to be determ�ned by experts and
non-part�san boards, and to establ�sh bus�ness-l�ke methods of
economy and eff�c�ency �n every department. Great honor, too, w�ll
the future h�stor�an record to h�s cred�t when recount�ng that �n a
per�od of pol�t�cal upheaval, of soc�al unrest and d�scontent, of
�mpat�ence w�th law, of pander�ng to revolut�onary �nst�ncts, he stood
as Pres�dent of the Un�ted States f�rmly, uncomprom�s�ngly and
sturd�ly for the r�ght, and put all h�s trust and conf�dence �n the sober
second thought and profound patr�ot�sm of the Amer�can people, �n
the�r attachment to law and orderly progress, and �n the�r
determ�nat�on that the Amer�can system of const�tut�onal
representat�ve government "shall not per�sh from the earth."



FOOTNOTES:

[62] Address as temporary cha�rman of the New York Republ�can
State Convent�on, at Saratoga Spr�ngs, September 25, 1912.
[63] 158 Un�ted States Reports, p. 594-595.



NOMINATING CONVENTIONS[64]

THE D�rect Pr�mary Law of 1911[65] abol�shed all pol�t�cal
convent�ons except the state convent�on, but the D�rect Pr�mary Law
of 1913[66] went further and abol�shed the state convent�on, str�k�ng
the art�cle on convent�ons and even the def�n�t�on of a convent�on
from the text of the law. Although the new law conta�ns �n sect�on 45
a prov�s�on that noth�ng there�n conta�ned shall prevent a party from
hold�ng a party convent�on, to be const�tuted �n such manner and
w�th such powers �n relat�on to formulat�ng party platforms and
pol�c�es and the transact�on of bus�ness relat�ng to party affa�rs, as
the rules and regulat�ons of the party may prov�de, not �ncons�stent
w�th the Elect�on Law, �t was clearly the �ntent�on of �ts framers that
such party convent�ons should not deal w�th the most �mportant
subject wh�ch part�es had theretofore dealt w�th, namely, the
nom�nat�on of cand�dates for publ�c off�ce. Indeed, sect�on 46, as
amended �n 1913, expressly prov�des that des�gnat�ons of
cand�dates for party nom�nat�ons shall be "by pet�t�on only" �n the
manner prov�ded �n the Elect�on Law.
The pr�v�lege of nom�nat�ng elect�ve state off�cers by means of
delegate convent�ons thus den�ed by the Elect�on Law of the state of
New York ought, �n my judgment, to be recogn�zed as essent�ally a
const�tut�onal r�ght, wh�ch the leg�slature should not be at l�berty to
abr�dge. The r�ght to assemble peaceably for the purpose of
nom�nat�ng cand�dates �s certa�nly a pol�t�cal r�ght of permanent
�mportance and v�tal concern to all c�t�zens, and �t should be
guaranteed by const�tut�onal prov�s�on and not left to abr�dgment or
den�al by the leg�slature. The present state const�tut�on regulates the
qual�f�cat�ons of voters, the reg�strat�on of c�t�zens ent�tled to vote,
and the creat�on of reg�strat�on and elect�on boards. But �t does not
conta�n a s�ngle prov�s�on �n regard to nom�nat�ons for off�ce, even for
the off�ce of governor, although nom�nat�ons for state off�ces are of



far greater �mportance to the body pol�t�c than many of the matters
now regulated by const�tut�onal prov�s�on or rec�ted �n the b�ll of
r�ghts. I des�re to urge upon your careful cons�derat�on the value of
nom�nat�ng convent�ons as a const�tut�onal r�ght.
The constantly �ncreas�ng funct�ons of the modern state have made
the execut�ve and adm�n�strat�ve departments the most �mportant
and powerful branches of government, and the �ncreas�ng complex�ty
of governmental mach�nery has rendered �t absolutely essent�al that
competent and tra�ned publ�c off�c�als should be chosen.
Government has become an extremely d�ff�cult and sc�ent�f�c
bus�ness, and spec�al capac�ty, tra�n�ng and expert knowledge are
more and more requ�red �n execut�ve and adm�n�strat�ve off�ce. The
test of a good government �s more than ever �ts ab�l�ty to produce
good adm�n�strat�on. If we are to have eff�c�ent and avo�d wasteful
adm�n�strat�on, the greatest care must be exerc�sed �n select�ng
cand�dates. As Governor Throop sa�d nearly a century ago, "there �s
perhaps no part of the dut�es of c�t�zensh�p wh�ch requ�res more
sound judgment and honesty and s�ngleness of purpose than those
relat�ng to the nom�nat�on and elect�on of execut�ve and
adm�n�strat�ve off�cers." Indeed, good government depends �n f�nal
results much more on the ab�l�ty and character of the men who
adm�n�ster �t than upon laws or �nst�tut�ons. The max�m, constantly on
the l�ps of so many, that a government of laws and not of men �s the
controll�ng des�deratum, may be grossly m�slead�ng, for the best
system of laws �n the hands of �ncompetent, �neff�c�ent and d�shonest
adm�n�strators w�ll produce far worse results than an �nfer�or system
�n the hands of competent, eff�c�ent and honest publ�c off�c�als. The
most d�ff�cult task and the h�ghest duty that our electorate are ever
called upon to perform �s, therefore, the select�on of cand�dates for
elect�ve state off�ce. In order to perform that duty, �t �s �mperat�ve that
there should be adequate and rel�able means of �nformat�on, full
opportun�ty for conference, exchange of v�ews, debate and cr�t�c�sm
as to the capac�ty and character of cand�dates, and effect�ve
methods of cooperat�on and organ�zat�on �n support of qual�f�ed
cand�dates.



The select�on of a governor for the great state of New York,
conta�n�ng more than 10,250,000 �nhab�tants and compr�s�ng a
pol�t�cal const�tuency larger than any other �n th�s country, �s certa�nly
a matter of v�tal and profound concern to the whole body pol�t�c, to
every c�t�zen, to every commun�ty, to every party, to every class, to
every �nterest. If the short ballot be now adopted, the successful
adm�n�strat�on of the whole state government w�ll pract�cally be
staked upon the select�on of qual�f�ed cand�dates for governor. All
hope of governmental reform, eff�c�ency and economy w�ll then
necessar�ly depend upon the statesmansh�p and character of one
man, who w�ll be vested w�th full execut�ve and adm�n�strat�ve
powers over a populat�on and a terr�tory larger than some of the
nat�ons of the world. A w�se and safe cho�ce w�ll be �nf�n�tely more
essent�al and more d�ff�cult than �n the past. In fact, �f the v�ews of
certa�n advocates of the short ballot preva�l, we are to vest all th�s
power �n the governor for a term of four years, w�thout restra�nt of
any k�nd except h�s sense of respons�b�l�ty to the people, and w�thout
any effect�ve check upon h�s w�ll or capr�ce. We should have to trust
h�m absolutely. We should, �n truth, have prec�sely the def�n�t�on of
an elect�ve despot�sm and tyranny—benef�cent �f we are so fortunate
and blessed as to secure an except�onally able and h�gh-m�nded
statesman for governor, baneful �f an �ncompetent, untra�ned, or
schem�ng pol�t�c�an or demagogue should be elected. The governor
would then have �t �mmed�ately w�th�n h�s power to become an
absolute state boss through the use of an enormous and constantly
�ncreas�ng patronage, d�rectly or �nd�rectly reach�ng and touch�ng
every elect�on d�str�ct �n the state. He would be able to break party
l�nes asunder, to promote the �nterests of any group or fact�on, to
pun�sh adversar�es, to cater to any class, to sacr�f�ce the r�ghts of
m�nor�t�es, to subst�tute h�s w�ll or capr�ce for the pol�cy of h�s party,
to perm�t waste and extravagance, to d�ctate who should be h�s
successor. A competent cand�date for governor who would be so
well known and tested as to be safely rel�ed upon to res�st th�s
temptat�on would �ndeed be a phenomenon. If h�story teaches us
that there �s anyth�ng certa�n �n human nature, �f exper�ence, wh�ch �s
of far more value than any mere reason�ng or theor�z�ng, has aga�n
and aga�n demonstrated any pract�cal and eternal truth �n pol�t�cs, �t



�s that unrestra�ned power �nev�tably leads sooner or later to abuse
and tyranny, and that no one off�c�al, be he emperor, k�ng, pres�dent,
or governor, can safely be entrusted w�th any such power.
We should bear �n m�nd that the extreme advocates of the short
ballot, by el�m�nat�ng all requ�rements for the approval and consent of
the senate �n regard to the appo�ntment of heads of the great state
departments, would make the governor supreme and �ndependent of
the leg�slature, even more �ndependent and powerful than �s the
Pres�dent under the Const�tut�on of the Un�ted States. I s�ncerely
hope that the Convent�on w�ll not make th�s grave m�stake. The
number of state elect�ve off�cers should not be reduced to less than
four, namely, governor, l�eutenant-governor, comptroller and
attorney-general. The comptroller should be made an aud�t�ng off�cer
charged w�th superv�s�on as such over the var�ous departments of
the state and �ndependent of the appo�nt�ng power. The attorney-
general should be made the head of a department of just�ce and the
respons�ble legal adv�ser of the governor and of every state off�c�al.
And the heads of all the great departments should be appo�nted by
the governor w�th the approval and consent of the senate. No
governor should be g�ven the unrestra�ned power to appo�nt or to
remove the heads of all departments. The requ�rement of the
consent of the senate �s a necessary and salutary restra�nt upon all
governors, good or bad. It �s better and safer that governors should
be compelled to subm�t to some restra�nts than that absolute power
should be vested �n even the best and ablest and purest of men. The
pr�nc�ple of a short ballot �s the decrease of elect�ve off�ces, but not
necessar�ly the plac�ng of absolute and unrestra�ned power �n the
hands of one man.
It �s qu�te true that a state const�tut�on should deal only w�th
permanent and fundamental prov�s�ons and should not attempt to
regulate matters of deta�l wh�ch can be adequately dealt w�th by
ord�nary leg�slat�on and wh�ch are �n the�r nature and operat�on
read�ly changeable. I am �n full accord �n th�s, as �n other respects,
w�th the state platform adopted by the Republ�can party last year and
on wh�ch the Republ�can delegates to the Const�tut�onal Convent�on
were elected. Subord�nate and non-essent�al matters of mere



regulat�on and deta�l ought not to be embod�ed �n const�tut�ons. But I
venture to assert that �n reason and sound pol�cy there can be no
more �mportant, permanent, or fundamental const�tut�onal prov�s�on
than one relat�ng to the manner of select�ng the h�ghest state off�cers
�n whom all the execut�ve and adm�n�strat�ve powers of our state
government are to be vested. Th�s �s a subject em�nently f�t and
proper for a const�tut�on to regulate. If th�s convent�on cannot solve
the problem of establ�sh�ng a sound system of nom�nat�on for
elect�ve state off�ces, at least �n outl�ne and card�nal features, no
leg�slature can be expected to do so. In any event, the new
Const�tut�on should emphat�cally declare that the r�ght peaceably to
assemble �n a pol�t�cal convent�on composed of duly elected
delegates or representat�ves for the purpose of nom�nat�ng
cand�dates for publ�c off�ce, state or local, should not be abr�dged, as
�t �s abr�dged by the present Elect�on Law.
I further venture to assert that the quest�on of nom�nat�ng cand�dates
by delegate convent�ons �nvolves �n �ts essence the perpetuat�on of
the fundamental pr�nc�ples of representat�ve government and of the
republ�can form of government wh�ch the founders �ntended to
establ�sh and to guarantee to each state of the Un�on.
The one great contr�but�on wh�ch the Engl�sh-speak�ng race has
made to the sc�ence of pol�t�cs has been the representat�ve pr�nc�ple.
It has been truly declared that every last�ng l�berty secured for the
�nd�v�dual, every last�ng reform towards stab�l�ty �n government and
permanent effect�veness �n adm�n�strat�on, every last�ng
advancement made �n pol�t�cs dur�ng the past two centur�es, has
been by and through the representat�ve system. The subord�nat�on
of publ�c off�c�als to the law, and the�r l�ab�l�ty under the law for every
�llegal act, sprang from the representat�ve pr�nc�ple. The
�ndependence of the jud�c�ary, that great bulwark of l�berty and of the
r�ghts of the �nd�v�dual, has followed upon the growth and success of
the representat�ve pr�nc�ple. The v�v�fy�ng sp�r�t or essence of the
representat�ve pr�nc�ple �s the determ�nat�on of all quest�ons of
pract�cal government by delegates or representat�ves chosen by the
people, who �t �s assumed can act more �ntell�gently and better
d�scern the true �nterests of the�r country than a mult�tude of voters



d�spersed over an extens�ve terr�tory. Government under the
representat�ve pr�nc�ple �ncludes not merely leg�slat�on by the chosen
representat�ves of the people, but the pract�cal conduct of the
execut�ve department and �ts adm�n�strat�ve branches by off�c�als
selected or nom�nated by representat�ves of the people. Desp�te all
attacks upon our pol�t�cal �nst�tut�ons and all �nstances of m�stakes
and maladm�n�strat�on, the sound common sense of thoughtful
c�t�zens st�ll conf�rms the judgment of the founders of our government
that the only safe course �s to follow the representat�ve pr�nc�ple.
Th�s �s as true to-day as �t was when the "Federal�st" was wr�tten.
The d�rect nom�nat�on of execut�ve or jud�c�al off�cers �s �n utter
d�sregard of that pr�nc�ple.
If the funct�on of leg�slat�on �s �n the long run most sat�sfactor�ly
performed by a representat�ve body composed of men from every
local�ty and every part of a state, and �f �t would be unsafe to vest the
lawmak�ng power �n the execut�ve branch, does �t not l�kew�se follow
that the equally �mportant funct�on of select�ng cand�dates for
execut�ve and jud�c�al off�ce and formulat�ng party pol�c�es and
platforms w�ll be better performed by a representat�ve body, such as
delegate convent�ons, than by be�ng left to the mass of voters? If
more �ntell�gent leg�slat�on and w�ser act�on are l�kely to result from a
representat�ve body than from the confus�on of a mult�tude of voters,
�s �t not also ev�dent that more �ntell�gent and d�scr�m�nat�ng select�on
of execut�ve off�cers w�ll be made by chosen representat�ves, as �n
nom�nat�ng convent�ons, than by the people at large?
It should be borne �n m�nd that our system of republ�can government
d�ffers from other representat�ve governments �n the pract�cal and
effect�ve separat�on of powers. In England and �n France the
leg�slators, that �s the delegates or representat�ves elected by the
people, appo�nt and control all execut�ve and adm�n�strat�ve off�cers
and carry on the execut�ve and adm�n�strat�ve branches of
government. There the leg�slat�ve and execut�ve powers are
pract�cally un�ted �n the same body. Under our system the leg�slators
do not elect or appo�nt execut�ve off�cers. It �s, therefore, essent�al,
as I am profoundly conv�nced, that execut�ve off�cers should be



nom�nated by duly qual�f�ed representat�ves �f the representat�ve
pr�nc�ple �s to be ma�nta�ned.
Nom�nat�on of execut�ve off�cers by d�rect pr�mar�es w�ll �nev�tably be
subvers�ve of the true sp�r�t of the representat�ve system, and the
secrecy of the vote �n the nom�nat�ng pr�mar�es w�ll ult�mately be
destruct�ve of all sense of respons�b�l�ty. The enrolled voter mark�ng
h�s ballot �n secret w�ll frequently feel no sense of respons�b�l�ty or
accountab�l�ty to h�s ne�ghbors and fellow-c�t�zens, and w�ll frequently
fa�l to apprec�ate that h�s vote �s a sacred trust to be exerc�sed for the
good of the commun�ty. The secrecy of the pr�mary vote thus does a
great moral m�sch�ef �n destroy�ng the sense of pol�t�cal respons�b�l�ty
and accountab�l�ty. A publ�c declarat�on �n connect�on w�th
nom�nat�ons for off�ce, �nvolv�ng as �t does a recommendat�on to
other voters of f�tness and qual�f�cat�on for the part�cular off�ce, �s a
much more effect�ve restra�nt on corrupt�on and pervers�on of the
popular vote than any scheme of secrecy wh�ch leaves no one
publ�cly respons�ble for unf�t and �mproper nom�nat�ons. In my
judgment, the pr�mary system tends to promote the nom�nat�on of
self-advert�sers, demagogues and w�re-pullers by �rrespons�ble
m�nor�t�es, groups, fact�ons, cabals, or secret soc�et�es, generally
composed of persons act�ng �n the dark and dom�nated or controlled
by leaders who cannot be held to any accountab�l�ty, however much
they may abuse or prost�tute the pol�t�cal power they exerc�se.
The nom�nat�on of cand�dates for publ�c off�ce, whether nat�onal,
state, or local, by means of party convent�ons, caucuses, or
conferences, was �ntroduced and long ex�sted w�thout any statutory
regulat�on. The pract�ce sprang up normally and from necess�ty as
soon as the �ncrease of populat�on rendered �t �mpract�cable for the
voters to come together �n mass or town meet�ng. The body of
voters, who could not spend the t�me necessary to �nvest�gate as to
the qual�f�cat�ons of cand�dates, or attend pol�t�cal debates, and who
could know l�ttle or noth�ng of the competency and character of
cand�dates, naturally recogn�zed that the best and safest course
would be to elect delegates or representat�ves from each
ne�ghborhood, who, meet�ng delegates or representat�ves from other
d�str�cts, could exchange v�ews, cr�t�c�ze, d�scuss and agree upon



pol�c�es and nom�nat�ons, and thus act more �ntell�gently, adv�sedly
and w�sely than would otherw�se be poss�ble.
The growth of const�tuenc�es, the mult�pl�cat�on of elect�ve off�ces,
and the neglect of the�r pol�t�cal dut�es by the major�ty of electors led
to many abuses �n the management of nom�nat�ng convent�ons, and
leg�slat�on became necessary �n order to prevent frauds �n
connect�on w�th the conduct of pr�mar�es and convent�ons. In
promot�ng th�s leg�slat�on, �t was argued that, �f c�t�zens were assured
the r�ght to be enrolled �n the party to wh�ch they des�red to belong
and to vote at pr�mar�es and freely to exerc�se the�r cho�ce for
delegates to convent�ons, they would be st�mulated to take part �n
the pr�mar�es, and that th�s would result �n prevent�ng party
nom�nat�ons for off�ce from be�ng controlled by those who made
pol�t�cs the�r bus�ness or used �mproper or corrupt methods. Hence
the pr�mary reform measures �ntroduced by leg�slat�on �n our state �n
the n�net�es.
These measures, however, proved to be sadly d�sappo�nt�ng to many
of the�r promoters. Th�s was not because the statutes were �n
themselves defect�ve or �nadequate, but because �t was found to be
�mposs�ble by mere leg�slat�ve enactment to �nduce a major�ty of the
electors to enroll �n the�r part�es or to take any act�ve part or �nterest
�n pol�t�cs. Although under these pr�mary laws the nom�nat�ng
convent�ons could at any t�me have been read�ly controlled by the
electorate at large, had the voters only taken the trouble to enroll and
vote at the pr�mar�es, great d�ssat�sfact�on arose or was fomented or
manufactured, and a demand created for the total abol�t�on of the
convent�on and the �ntroduct�on of the exper�ment of a d�rect pr�mary
system, upon the not�on that th�s would st�mulate greater pol�t�cal
�nterest, enable the enrolled voters to control and elect the�r own
cand�dates, br�ng nom�nat�ons closer to the people, and curta�l and
ult�mately destroy the power of the pol�t�c�ans and bosses. The new
exper�ment was based upon the assumpt�on that �f enrolled electors
could vote d�rectly for cand�dates �nstead of for representat�ves to
nom�nat�ng convent�ons, they would thereby be �nduced to take a
more act�ve �nterest �n pol�t�cs, to overthrow the control or dom�nat�on
of bosses and profess�onal pol�t�c�ans, and to make better select�ons



than had ever been made before. In a word, �t was assumed �n the
face of all exper�ence to the contrary that, �f the voters had the d�rect
power, they would perform the�r pol�t�cal dut�es, that better qual�f�ed
and more competent and �ndependent cand�dates would offer
themselves or somehow would be brought to the attent�on of the
electorate, and that nom�nat�ons would then represent the w�ll or
cho�ce of the major�ty �n each party, and not the w�ll of m�nor�t�es, or
the cho�ce of bosses. How the major�ty were to ascerta�n the
qual�f�cat�ons of part�cular cand�dates or cooperate to secure the
nom�nat�on of the best qual�f�ed was left �n the a�r. It seemed to be
thought, follow�ng the absurd and exploded doctr�nes of Rousseau,
that the people would always want and, by a process of pol�t�cal
�nsp�rat�on, would �ntu�t�vely and �nst�nct�vely select, the best men for
publ�c off�ce.
The result so far has refuted all these assumpt�ons, hopes and
prom�ses. The people at large do not take part �n the pr�mar�es, and
the pol�t�cal mach�nes are more powerful than ever. Thus, �n New
York county, the Republ�can vote for governor at the d�rect pr�mar�es
of 1914 was only 23,305, out of a total enrollment of 56,108 and a
vote �n November of 85,478; the Democrat�c pr�mary vote was only
48,673 out of a total enrollment of 132,693 and a vote �n November
of 90,666, and the Progress�ve pr�mary vote was only 6,972 out of a
total enrollment of 19,705 and a vote �n November of 5,604. It w�ll be
read�ly perce�ved from these f�gures that a small m�nor�ty of the
voters �n each party took the trouble to part�c�pate �n the d�rect
pr�mary elect�ons, even �n the case of the nom�nat�on for governor of
our state, as to wh�ch there was an exc�t�ng contest �n each party. An
exam�nat�on of the f�gures throughout the ent�re state w�ll show that
the voters �n nearly all d�str�cts took less �nterest �n d�rect pr�mary
elect�ons for nom�nat�ons than they were accustomed to take under
the old convent�on system and that the controll�ng power �s st�ll be�ng
exerc�sed by the organ�zat�on, but now act�ng �n secret and utterly
�rrespons�ble. For example, the Republ�can pr�mary vote for governor
�n Bronx county was 5,276 aga�nst a Republ�can vote of 29,865 �n
November, and �n R�chmond county the Republ�can pr�mary vote for
governor was 984 aga�nst a Republ�can vote of 5,477 �n November.
It �s probably correct to assume that not one-half of the Republ�can



or Democrat�c voters now enroll, and that, on an average, less than
one-half of the enrolled voters take the trouble to go to the pr�mar�es,
even when there �s a ser�ous contest, as was the case last year for
governor. There were then three proposed Republ�can cand�dates,
Wh�tman, Hedges and H�nman, and the result was that less than
one-s�xth of the Republ�can vote �n November m�ght have been
suff�c�ent to carry the pr�mar�es, the total Republ�can vote for
governor hav�ng been 686,701 as aga�nst a total pr�mary vote of
226,037 for the three cand�dates. Under the present d�rect pr�mar�es,
the voters of a small port�on of the state can put a cand�date �n
nom�nat�on by pet�t�on; any number of names may be put on the
off�c�al pr�mary ballot, and a cand�date may be put �n nom�nat�on by a
very small m�nor�ty vote conf�ned to a s�ngle local�ty. In fact, twenty or
more names can be placed by pet�t�on on the off�c�al pr�mary ballot of
any party as cand�dates for any elect�ve off�ce, and the name of the
person rece�v�ng the largest number of votes w�ll be that of the
cand�date of a great party, to whose support the party w�ll be
comm�tted and for whose conduct �n off�ce the party w�ll be
respons�ble, although the successful cand�date may be ent�rely
unknown to n�neteen-twent�eths of the voters at that part�cular
pr�mary. Under the present pr�mary system, �n v�ew of the small
number of those part�c�pat�ng �n pr�mar�es, an �ns�gn�f�cant
percentage of the voters at a pr�mary could nom�nate a cand�date of
whose qual�f�cat�ons and personal character the major�ty of the party
were wholly �gnorant, or a cand�date whom an overwhelm�ng
major�ty would utterly repud�ate. Sulzer came very near carry�ng the
d�rect pr�mary of the Progress�ve party. Th�s shows how read�ly the
d�rect pr�mary system engenders fact�ons and �rrespons�b�l�ty, and
how unf�t �t �s for secur�ng the express�on of the �ntell�gent and
�nstructed w�ll of the major�ty of any party. Moreover, there �s no way
of ascerta�n�ng for whom pet�t�ons are be�ng c�rculated; no publ�c�ty �s
requ�red even after the t�me for f�l�ng pet�t�ons, and the great major�ty
of enrolled voters generally have no �dea of the cand�dates for off�ce
on the off�c�al pr�mary ballot unt�l they open the off�c�al ballots at the�r
poll�ng-places. The press �s e�ther un�nterested or part�san, and �t
fa�ls adequately to d�scuss the qual�f�cat�ons and character of
cand�dates.



I subm�t that �t �s absurd to cla�m that such a method of nom�nat�ng
state off�cers to adm�n�ster government for a populat�on of over
10,000,000 �s more l�kely to secure competent and trustworthy
cand�dates, or to express the real preference and the sober and
�ntell�gent judgment of the major�ty of the voters of each party, than
the old method of nom�nat�ng state off�cers by publ�c convent�ons
composed of delegates and representat�ves of the voters from each
assembly or elect�on d�str�ct of the state, proceed�ng �n the open w�th
full opportun�ty for �nvest�gat�on, d�scuss�on and cr�t�c�sm.
The convent�ons of the two great pol�t�cal part�es held at Saratoga
last year, at wh�ch the party platforms �n respect of the approach�ng
Const�tut�onal Convent�on were adopted and f�fteen delegates-at-
large "recommended," were wholly unoff�c�al and unregulated by law.
What was pract�cally the nom�nat�on by the convent�ons of
cand�dates for delegates-at-large was unauthor�zed and operated
only as a mere recommendat�on. They had to be nom�nated by
pet�t�on as fully as �f the convent�ons had never met. These
convent�ons thus nom�nated delegates because they real�zed, and
every th�nk�ng man �n the state apprec�ated, that �t would be
preposterous to leave the select�on and nom�nat�on of f�fteen
delegates-at-large to the mass of enrolled voters who would have no
opportun�ty for conference and exchange of v�ews �n respect of the
qual�f�cat�ons and character of the cand�dates. Some �nformed,
respons�ble and representat�ve body of men had to act, and
therefore the convent�ons acted—�n the very teeth of the law. They,
however, refra�ned from cons�der�ng cand�dates for the great off�ce of
governor, on the theory that �t would be v�olat�ng the sp�r�t and �ntent
of the Elect�on Law to take any act�on �n regard to cand�dates for that
off�ce! What �ncons�stency! The most �mportant and v�tal subject of
the governorsh�p was left to the hazard of pet�t�ons c�rculated among
the enrolled voters throughout the state. There were no
organ�zat�ons of any k�nd among the voters, except what are known
as the pol�t�cal organ�zat�ons, and no other means of commun�cat�on
and exchange of v�ews or debate. Of course, �t was conf�dently
ant�c�pated that the organ�zat�on �n each party would determ�ne, or at
least would have �t w�th�n �ts power to determ�ne, who should be the
cand�dates of that party. Such proved to be the case. No cand�date



was nom�nated at the d�rect pr�mar�es for a state off�ce unless he
was supported by the regular organ�zat�on or mach�ne of h�s party.
And that, I bel�eve, w�ll be the pract�cal result of d�rect pr�mar�es �n
n�ne cases out of ten, and more read�ly and frequently and
unsat�sfactor�ly than under the old convent�on system.
Careful observers of the operat�on of the pr�mary law last year �n th�s
state, and for several years �n other states, have become conv�nced
that the result of th�s so-called reform has been not only to �ncrease
the power of the regular organ�zat�on or mach�ne but to render �t
utterly �rrespons�ble. The organ�zat�on now acts �n secret beh�nd
closed doors and w�thout accountab�l�ty to any one except �ts own
�nner c�rcle. The leaders have only to wh�sper the�r orders over the
telephone to the workers �n each d�str�ct, preserv�ng no record, and
the des�red result �s accompl�shed. If an unf�t and �mproper
nom�nat�on �s made, the leaders can d�scla�m all respons�b�l�ty and
say that such �s the w�ll of the sovere�gn people. As the vote at the
pr�mary �s secret, no one can be blamed; there �s no �nd�v�dual or
group of �nd�v�duals upon whom respons�b�l�ty can ever be fastened.
If �t be argued that there �s actual respons�b�l�ty and that everyone
knows �t, then I answer that th�s �s only by adm�tt�ng that, after all, the
secret mach�ne or boss �s �n fact respons�ble and st�ll rules, and now
more effect�vely than ever.
As has been po�nted out by many able wr�ters, the convent�on
system �n the past has been of �nest�mable serv�ce to th�s country.
W�th all �ts vagar�es, �t afforded the h�ghest test of a pol�t�cal
representat�ve �nst�tut�on �n a democrat�c commun�ty and the
soundest and purest appl�cat�on of the pr�nc�ple of representat�on or
delegated author�ty; �t operated to b�nd party elements f�rmly
together; �t afforded full opportun�ty for exchange of v�ews, cr�t�c�sm
and debate, for the propagat�on of pr�nc�ples, for the conc�l�at�on of
fact�ons; �t �nsp�red enthus�ast�c party l�fe. The convent�on, �f honestly
conducted, was a thoroughly representat�ve and del�berat�ve body,
and �t was the true cause of party success and of the ma�ntenance
and perpetuat�on of party pr�nc�ples and pol�c�es, as well as pol�t�cal
fa�th and devot�on. In a word, the convent�on was and st�ll �s the best
�nstrument ever dev�sed for secur�ng concert of cho�ce and



respons�ble and �ntell�gent act�on by large bod�es of voters belong�ng
to the same pol�t�cal party and bel�ev�ng �n the same pol�t�cal fa�th,
pr�nc�ples and pol�c�es.
I am not at all bl�nd to the fact that there have been great abuses �n
the convent�on system, and that convent�ons have been at t�mes
corruptly organ�zed or conducted. But I know of no form of abuse or
corrupt�on wh�ch could not have been remed�ed by appropr�ate and
�ntell�gent leg�slat�on, or wh�ch could not have been prevented �n
New York by act�on of the voters �f the leg�slat�on of the past twenty-
f�ve years had been generally ava�led of by the major�ty �n each
party. The control of all nom�nat�ons was �n the hands of the major�ty,
�f they had only taken the trouble to enroll and vote for competent
representat�ves at pr�mary elect�ons. There �s no pract�cal remedy for
abuse of power, fraud, or corrupt�on �n nom�nat�ons for off�ce but the
part�c�pat�on �n pol�t�cs of all voters as a duty of c�t�zensh�p. The
not�on that the d�rect pr�mary would el�m�nate the profess�onal
pol�t�c�an and the boss has been shown to be false �n every state
where the scheme has been tr�ed. Indeed, qu�te the contrary has
been the result, and the last cond�t�on �s worse than the f�rst; for, to
repeat myself, man�pulators, w�re-pullers and pol�t�cal bosses now
work �n secret and by underground channels w�thout any
respons�b�l�ty or accountab�l�ty whatever, and are, nevertheless, able
cyn�cally to po�nt to the d�rect pr�mary as the express�on of the
people's sovere�gn w�ll—a pr�mary wh�ch may be carr�ed by a very
small m�nor�ty of the party.
I assume that all the members of th�s Const�tut�onal Convent�on
bel�eve that the ex�stence of pol�t�cal part�es �s essent�al to the
success of free government and to permanence and stab�l�ty of
pol�t�cal pol�cy, and that the perpetuat�on of party government �s
des�rable for the welfare and best �nterests of th�s state. Men cannot
secure results and compass the�r ends �n pol�t�cs, any more than �n
most other human concerns and matters requ�r�ng concerted act�on,
except by organ�zat�on, cooperat�on, d�sc�pl�ne and respons�b�l�ty.
The value of the serv�ce rendered to the Amer�can people by the
great pol�t�cal part�es �s �ncalculable, and �f these part�es are to be
d�srupted and the�r organ�zat�on and cohes�veness underm�ned, the



result must �nev�tably be a most ser�ous �njury to the body pol�t�c.
Whether we regard pol�t�cal part�es, on the one hand, as
organ�zat�ons of men bel�ev�ng �n the same pol�t�cal fa�th, pr�nc�ples
and pol�c�es and un�t�ng to �ntroduce or uphold those pr�nc�ples and
pol�c�es, or, on the other hand, merely as organ�zat�ons to secure
off�ce and adm�n�ster government—both of wh�ch aspects present
patr�ot�c mot�ves—�t �s des�rable for the permanent welfare of the
people of every free country that part�es should be ma�nta�ned, and
part�cularly that there should be two great respons�ble part�es, each
str�v�ng for control and ready to assume the respons�b�l�ty of
government and of the adopt�on of part�cular measures. A publ�c
off�c�al who belongs to a great pol�t�cal party and owes h�s
preferment to that party �s under a double sense of respons�b�l�ty for
eff�c�ency, honesty and cons�stency �n publ�c off�ce. He has a sense
of respons�b�l�ty and duty to the state as a whole, and he has a
sense of respons�b�l�ty and duty to h�s party, and both are moral
factors of �nest�mable worth �n secur�ng �ntegr�ty, eff�c�ency and
�ndustry �n publ�c off�ce.
In �ts real or�g�n, the movement to abol�sh the convent�on system and
�ntroduce d�rect nom�nat�ng pr�mar�es sprang not from any hope of
reform�ng the ex�st�ng pol�t�cal part�es but from a des�re to subvert
and destroy the Amer�can system of government by pol�t�cal part�es.
The scheme was later taken up by men who s�ncerely des�red to
reform party management and correct party abuses, who
consc�ent�ously despa�red of reform w�th�n the part�es themselves,
and who conce�ved and f�nally came to bel�eve that betterment could
be brought about only by uproot�ng and cast�ng as�de all the party
mach�nery, organ�zat�on and d�sc�pl�ne wh�ch had been bu�lt up by
the pract�cal exper�ence of over a century. The plea of br�ng�ng the
government back to the people was catch�ng and plaus�ble, and �t
found eager response �n the deeply rooted d�sl�ke of party
mach�nery, party d�sc�pl�ne and party constancy on the part of those
who hab�tually neglect all attent�on to pol�t�cs and the pol�t�cal dut�es
of c�t�zensh�p except dur�ng per�ods of popular exc�tement and
upheaval.



Although I am one of those who bel�eve �n �ndependence �n pol�t�cs
and �n the r�ght and duty of every c�t�zen to vote aga�nst h�s party �f �n
h�s judgment the publ�c �nterests so requ�re, I profoundly bel�eve that
party government and party organ�zat�on and mach�nery are
absolutely essent�al under our form of government. Pol�t�cal part�es
�n Amer�ca have g�ven stab�l�ty to governmental pol�c�es and have
created the only effect�ve restra�nt upon d�s�ntegrat�on and �nd�v�dual
capr�ce or demagog�sm. There must be coherence �n pol�t�cal forces;
there must be concentrat�on and d�rect�on of the pol�t�cal energy of
commun�t�es; there must be some systemat�c and pract�cal method
of �nvest�gat�ng the qual�f�cat�ons of cand�dates and select�ng
competent publ�c off�c�als; there must be stab�l�ty, harmony and
cooperat�on �n governmental pol�c�es. These can be secured �n the
long run only by and through permanently organ�zed and d�sc�pl�ned
pol�t�cal part�es. No other method has yet been d�scovered by wh�ch
effect�vely to express pol�t�cal op�n�on, to secure stab�l�ty �n
governmental adm�n�strat�on and pol�c�es, and to effectuate the real
and permanent judgment of the people and promote the�r best
�nterests.
Pres�dent W�lson some years ago, �n referr�ng to attacks upon party
government �n the Un�ted States, used the follow�ng str�k�ng
language, wh�ch I th�nk should be now recalled:
"I know that �t has been proposed by enthus�ast�c, but not too
pract�cal, reformers to do away w�th part�es by some legerdema�n of
governmental reconstruct�on, accompan�ed and supplemented by
some rehab�l�tat�on, devoutly to be w�shed, of the v�rtues least
commonly controll�ng �n fallen human nature; but �t seems to me that
�t would be more d�ff�cult and less des�rable than these am�able
persons suppose to conduct a government of the many by means of
any other dev�ce than party organ�zat�on, and that the great need �s,
not to get r�d of part�es, but to f�nd and use some exped�ent by wh�ch
they can be managed and made amenable from day to day to publ�c
op�n�on." "Whatever the�r faults and abuses, party mach�nes are
absolutely necessary under our ex�st�ng electoral arrangements, and
are necessary ch�efly for keep�ng the several segments of part�es
together.... It �s �mportant to keep th�s �n m�nd. Otherw�se, when we



analyze party act�on, we shall fall �nto the too common error of
th�nk�ng that we are analyz�ng d�sease. As a matter of fact the whole
th�ng �s just as normal and natural as any other pol�t�cal
development. The part that party has played �n th�s country has been
both necessary and benef�c�al, and �f bosses and secret managers
are often undes�rable persons, play�ng the�r parts for the�r own
benef�t or glor�f�cat�on rather than for the publ�c good, they are at
least the natural fru�ts of the tree. It has borne fru�t good and bad,
sweet and b�tter, wholesome and corrupt, but �t �s nat�ve to our a�r
and pract�ce and can be uprooted only by an ent�re change of
system."[67]

For these reasons I earnestly urge upon the Const�tut�onal
Convent�on of the state of New York the restorat�on of nom�nat�ng
state convent�ons for elect�ve state off�ces. I do so because I bel�eve
that they are the best means of ma�nta�n�ng pol�t�cal part�es, of
formulat�ng the�r pr�nc�ples and pol�c�es, of pur�fy�ng and d�sc�pl�n�ng
the�r management, of st�mulat�ng pol�t�cal enthus�asm and
d�s�nterestedness, and of select�ng and nom�nat�ng f�t and
representat�ve �nd�v�duals as cand�dates for h�gh publ�c off�ce. I
further urge that the nom�nees of any such convent�on should not
need any further des�gnat�on than the f�l�ng of a cert�f�cate by the
proper convent�on off�cers. If �t be concluded, however, that the d�rect
pr�mary system should be cont�nued for the purpose of party
nom�nat�ons, then �t should be prov�ded that the name of the
nom�nee of the convent�on should be placed on the off�c�al pr�mary
ballot w�th the des�gnat�on "nom�nated by convent�on." Th�s would
enable the enrolled voters to rat�fy or overrule the act�on of the�r
convent�on. I am, however, conv�nced that th�s nom�nat�ng pr�mary
would �mpose an unnecessary burden upon the electorate, and that
�t would be a m�stake to �ncrease the number of elect�ons. We should
then have three elect�ons: f�rst, the elect�on of delegates to the
nom�nat�ng convent�on; second, the off�c�al pr�mar�es, and th�rd, the
general elect�on. It seems to me that �t would answer every purpose
�f adequate prov�s�on were reta�ned for �ndependent nom�nat�ons by
pet�t�on and �f nom�nat�ng pr�mar�es were d�spensed w�th. Th�s would
enable voters belong�ng to any party to place cand�dates �n the f�eld



�n oppos�t�on to the nom�nees of the convent�on �f they were
d�ssat�sf�ed w�th those nom�nees.
Assum�ng that we are to cont�nue the system of elect�ng judges to
our h�ghest jud�c�al off�ces, that �s, judges of the Court of Appeals
and just�ces of the Supreme Court, then I subm�t that cand�dates for
these very �mportant off�ces should be nom�nated by convent�ons
and not by d�rect pr�mar�es. I regard th�s as even more essent�al �n
the case of nom�nat�on for jud�c�al off�ce than �n the case of
nom�nat�on for execut�ve off�ce.
The qual�t�es requ�red �n a cand�date for h�gh jud�c�al off�ce are
knowledge of the law, love of just�ce, h�gh personal character,
calmness, �mpart�al�ty and �ndependence. Mere popular�ty, or what
so often �s necessary to popular�ty, good-fellowsh�p, �s the last qual�ty
we look for �n a judge. The self-seeker and self-advert�ser �s seldom
qual�f�ed by temperament or character for jud�c�al off�ce. It requ�res
the most thorough �nvest�gat�on as to the profess�onal learn�ng,
career and conduct of a cand�date and the most s�ft�ng exchange of
v�ews before a jud�c�al cand�date can be �ntell�gently and w�sely
selected. For want of adequate means of acqu�r�ng �nformat�on, the
publ�c �n such large const�tuenc�es as the whole state of New York (�n
the case of judges of the Court of Appeals) and the var�ous jud�c�al
d�str�cts (�n the case of just�ces of the Supreme Court) cannot
�ntell�gently est�mate the qual�f�cat�ons of jud�c�al cand�dates. It
seems to me nonsense to argue that �n part�es composed of
hundreds of thousands of enrolled electors d�spersed throughout the
state, the voters can �nvest�gate, or exchange v�ews, or �ntell�gently
act �n regard to the qual�f�cat�ons of lawyers who are proposed as
cand�dates for jud�c�al off�ce—almost as preposterous as �f we were
to select jud�c�al cand�dates by lot from the names placed on the
off�c�al pr�mary l�st.
The test of f�tness for jud�c�al off�ce should �nd�sputably be h�gher and
more techn�cal than for other off�ces. That test should requ�re spec�al
capac�ty and character, to be ascerta�ned by careful �nvest�gat�on,
exchange of v�ews, open d�scuss�on and compar�son of mer�ts by
respons�ble delegates or representat�ves charged w�th that part�cular
duty and act�ng �n publ�c and personally accountable for m�stake,



pervers�on, or corrupt�on. Th�s test can be best secured by the
convent�on system; pract�cally �t cannot be secured at all by any
system of secret d�rect pr�mar�es.
Reform �n the select�on of judges, �f the�r select�on �s to be by
elect�on, l�es not �n schemes to reform human nature by leg�slat�ve
nostrums and to destroy publ�c�ty and respons�b�l�ty, but �n mak�ng
the voters apprec�ate that the government �s the�rs, that pol�t�cal
power �s the�rs, that the�rs �s the duty to send competent
representat�ves to convent�ons, that the�rs �s the respons�b�l�ty of
elect�ng competent men, and that they are v�tally �nterested �n hav�ng
a competent, �mpart�al and �ndependent jud�c�ary. Pol�t�cal
convent�ons w�ll be rel�able and respons�ve �f the people w�ll only see
to �t that competent, honest and patr�ot�c men are elected to
represent them. There �s no other course unless we uproot our
whole system of republ�can government.
Ten years of exper�ment�ng w�th our Elect�on Law have produced the
present hodge-podge under wh�ch no elect�on �s conducted w�thout
error and w�thout �nv�t�ng a lawsu�t and from wh�ch all but experts
and profess�onal pol�t�c�ans turn away �n �rr�tat�on and d�sgust. The
net result has been to compl�cate our elect�ons and make them less
and less respons�ve to the best publ�c op�n�on, and more and more
subject to the control of profess�onal pol�t�c�ans, w�re-pullers and
bosses.
In conclus�on, though repeat�ng myself, I earnestly subm�t that there
can be no greater menace to our pol�t�cal �nst�tut�ons and to
government by the people than the preva�l�ng tendency to weaken
and �mpa�r the representat�ve pr�nc�ple �n our state governments by
nom�nat�ng execut�ve and jud�c�al off�cers through d�rect secret
pr�mar�es �nstead of through publ�c convent�ons composed of
delegates or representat�ves duly chosen by the enrolled voters of
the part�es and charged w�th the duty of select�ng competent and
honest cand�dates and d�rectly accountable to the local�ty they
represent for the fa�lure to perform that duty. These delegates
represent the people of the var�ous d�str�cts of the state; they come
together �n publ�c; they exchange and d�scuss v�ews, or at any rate
have full opportun�ty for debate and cr�t�c�sm; they vote �n publ�c for



th�s or that cand�date, and then they return to the�r ne�ghbors, to
those who sent them and for whom they spoke and voted, and face
accountab�l�ty and respons�b�l�ty. Is not such a proceed�ng much
more l�kely to secure competent and honest cand�dates than the
present system of leav�ng the voter at large to sl�p �nto a d�mly
l�ghted booth and secretly place a cross on an un�dent�f�able ballot?
The convent�on system �s sound and should be preserved; �t alone
w�ll perpetuate our part�es and our form of government, and �n
cast�ng the representat�ve pr�nc�ple as�de, as �s necessar�ly done �n
the d�rect pr�mary system of nom�nat�ons for state and jud�c�al off�ce,
we are beg�nn�ng a process wh�ch, �f not checked, w�ll end �n what
L�ncoln called pol�t�cal su�c�de.

FOOTNOTES:

[64] Remarks before the Comm�ttee on Suffrage of the
Const�tut�onal Convent�on of the state of New York at Albany,
June 16, 1915.

[65] Laws of 1911, ch. 891.
[66] Laws of 1913, ch. 820.

[67] Congress�onal Government, p. 97, and Const�tut�onal
Government �n the Un�ted States, pp. 209, 210.



CATHOLIC PAROCHIAL SCHOOLS[68]

THE complet�on of th�s bu�ld�ng, �ts ded�cat�on to educat�on, and the
open�ng of �ts doors as a Cathol�c paroch�al school are matters of no
ord�nary s�gn�f�cance �n th�s commun�ty. By means of the present
funct�on we are publ�cly emphas�z�ng the rel�g�ous character of the
educat�onal work to be undertaken here. Due respect for the op�n�on
of our ne�ghbors and fellow-c�t�zens seems to call for some
statement from the standpo�nt of the Cathol�c la�ty �n explanat�on of
the reasons wh�ch have �mpelled a comparat�vely poor congregat�on
to �ncur th�s great expense and to assume an obl�gat�on of future
ma�ntenance wh�ch year after year w�ll const�tute a very ser�ous and
�ncreas�ng burden. It �s �ndeed a str�k�ng event that a congregat�on,
very few of whom have large means, should have erected and
equ�pped such a bu�ld�ng, cost�ng over $150,000, and should have
pledged �tself to support the school and ult�mately to d�scharge the
rema�n�ng mortgage �ndebtedness of $50,000.
There �s unfortunately much m�sunderstand�ng and cr�t�c�sm among
our fellow-c�t�zens of other denom�nat�ons �n regard to the att�tude of
the Roman Cathol�c Church towards the �mportant and far-reach�ng
subject of the educat�on of ch�ldren �n the publ�c schools, and the
Cathol�c po�nt of v�ew �s frequently m�srepresented.
In the f�rst place, �t �s constantly asserted that Cathol�cs are opposed
to the publ�c school system of Amer�ca. On the contrary, Cathol�cs
approve and support the publ�c schools, and w�ll�ngly vote and pay
the�r share of the taxes necessary for the ma�ntenance of these
schools. They bel�eve that the state should prov�de free common
schools for the educat�on of ch�ldren, so that every Amer�can ch�ld
not only shall have an opportun�ty of secur�ng a free educat�on but
may be compelled to take advantage of the opportun�ty thus
prov�ded. They recogn�ze that �n th�s country �t �s generally
�mpract�cable �n the common schools to teach the tenets of rel�g�ous



fa�ths, because to compel ch�ldren �nd�scr�m�nately to study the
doctr�nes of any part�cular rel�g�on �n wh�ch the�r parents do not
bel�eve would destroy all rel�g�ous freedom and would be contrary to
fundamental r�ghts. They recogn�ze further that to attempt to teach �n
the publ�c schools the tenets of the Cathol�c, the Jew�sh and the
numerous Protestant denom�nat�ons, would be qu�te �mposs�ble and
�nev�tably would lead to rel�g�ous chaos. They real�ze that absolute
equal�ty or rel�g�ous freedom can be secured only by mak�ng the
publ�c schools non-sectar�an. Cathol�cs, therefore, favor the
ma�ntenance of the system of free common schools; they have
heretofore supported and w�ll cont�nue to support the system,
although they object to some of the deta�ls of management, and they
w�ll send and do send the�r ch�ldren to these publ�c schools wherever
there are no Cathol�c schools. In fact, fully one-half of the Cathol�c
ch�ldren of our country are now attend�ng publ�c schools because of
the lack of Cathol�c schools.
Thousands of well-to-do Protestants and Jews—many �n our own
�mmed�ate ne�ghborhood—send the�r ch�ldren to pr�vate schools,
whether day or board�ng schools, �n many of wh�ch the Protestant
fa�th �s taught. Yet no one suggests that, because these parents
send the�r ch�ldren to pr�vate schools, they are �n any sense act�ng �n
host�l�ty to the publ�c schools, or to Amer�can �nst�tut�ons, or to the
best �nterests of the�r own ch�ldren. As parents, they have and ought
to have the r�ght to send the�r ch�ldren to such schools as they th�nk
w�ll afford them an educat�on more complete and more conduc�ve to
the format�on of moral character than they can secure at the publ�c
schools. Cathol�cs are but exerc�s�ng the same common r�ght, and
what, moreover, they bel�eve to be the�r duty as parents, when they
send the�r ch�ldren to the paroch�al schools wh�ch are erected,
equ�pped and ma�nta�ned at the�r own expense.
Another m�srepresentat�on, and one wh�ch Cathol�cs resent, �s the
statement that the paroch�al and other Cathol�c schools do not
�nculcate patr�ot�sm, and that they teach ant�-Amer�can doctr�nes.
Any cand�d �nvest�gator w�ll read�ly f�nd that th�s charge �s wholly
unfounded. In Cathol�c schools, patr�ot�sm, obed�ence to the law and
loyalty to the Const�tut�on are taught as a rel�g�ous even more than a



c�v�c duty; the best and h�ghest �deals of Amer�can patr�ot�sm and
c�t�zensh�p are exalted. No true Amer�can Cathol�c can be other than
a good and patr�ot�c Amer�can c�t�zen. Ch�ldren are taught �n these
schools that loyal obed�ence to the laws and rel�g�ous tolerance are
the two essent�al elements of good Cathol�c c�t�zensh�p, and �n every
form and aspect they are �mpressed w�th the obl�gat�on as a rel�g�ous
duty to render unto Cæsar the th�ngs wh�ch are Cæsar's and unto
God the th�ngs wh�ch are God's and to be ever thankful that �n th�s
country these two separate obl�gat�ons are wholly reconc�lable.
The fundamental and controll�ng reason or mot�ve for the
establ�shment and ma�ntenance of paroch�al schools �s the profound
conv�ct�on on the part of all Roman Cathol�cs, �n wh�ch conv�ct�on
clergy and la�ty are a un�t, that the welfare of the state, the stab�l�ty of
the Un�on, the cont�nuance of c�v�l and rel�g�ous freedom, and the
last�ng happ�ness of the �nd�v�dual depend upon the code and
standards of moral�ty, d�sc�pl�ne, self-restra�nt and temperance taught
by rel�g�on. The student of h�story well knows that soc�al order and
c�v�l�zed soc�ety have always rested upon rel�g�on; that there has
never been a c�v�l�zed nat�on w�thout rel�g�on; that free government
has never long endured except �n countr�es where some rel�g�ous
fa�th has preva�led, and that our own country for three centur�es has
been an essent�ally rel�g�ous country, by wh�ch I mean that the great
major�ty of c�t�zens have been bel�evers �n God and �n some
Chr�st�an rel�g�on. When the Const�tut�on of the Un�ted States was
establ�shed, the Amer�cans were a truly rel�g�ous people, and as a
whole held f�rmly to one form or another of Chr�st�an fa�th. It has
been recently po�nted out by Archb�shop Ireland �n the Cathedral of
St. Paul that �n those days, "to stay away from rel�g�ous serv�ce on
Sunday was to �nvoke upon one's self ser�ous publ�c cr�t�c�sm." It �s
qu�te true that the great major�ty of Amer�cans were then Protestants,
but they were a rel�g�ous major�ty. The Cathol�cs can never forget
that they owe the bless�ng of the rel�g�ous l�berty and tolerance wh�ch
they now enjoy to a generat�on that was overwhelm�ngly Protestant
and that �t was f�rst granted at an epoch when rel�g�ous l�berty and
tolerance were pract�cally unknown �n Europe, whether �n Cathol�c or
Protestant countr�es.



Lord Bryce �n h�s great work on "The Amer�can Commonwealth" has
rev�ewed the �nfluence of rel�g�on �n th�s country, and has declared
that "one �s startled by the thought of what m�ght befall th�s huge yet
del�cate fabr�c of laws and commerce and soc�al �nst�tut�ons were the
foundat�on �t has rested upon to crumble away." That foundat�on he
recogn�zed to be rel�g�on, and he admon�shed us that "the more
democrat�c republ�cs become, the more the masses grow consc�ous
of the�r own power, the more do they need to l�ve, not only by
patr�ot�sm, but by reverence and self-control, and the more essent�al
to the�r well-be�ng are those sources whence reverence and self-
control flow."[69] Cathol�cs bel�eve that those sources of reverence
and self-control are to be found �n rel�g�on, and that �f we sow �n
�rrel�g�on we shall reap �n �rrel�g�on. Hence the f�rm and
uncomprom�s�ng determ�nat�on of Cathol�c clergy and la�ty that
thorough and eff�c�ent rel�g�ous �nstruct�on, so far as l�es �n the�r
power, shall be a v�tal and essent�al element �n the educat�on of
every Amer�can Cathol�c ch�ld.
I very much doubt whether any respectable number of sens�ble and
reflect�ng Amer�can c�t�zens �n our day would challenge the truth that
moral�ty �s essent�al to the ma�ntenance of c�v�l�zed soc�ety and
government, that the greatest �nfluence for moral�ty �s to be found �n
the churches of the var�ous denom�nat�ons throughout the country,
and that �n teach�ng moral�ty the churches are render�ng a patr�ot�c
serv�ce and promot�ng the best �nterests and the h�ghest pol�cy of the
state. I venture to assert that the only reasonable d�fference of
op�n�on poss�ble among cand�d and just men �s as to the best way of
�nculcat�ng rel�g�on �n the young and the extent to wh�ch rel�g�ous
�nstruct�on �s essent�al as a part of the complete educat�on of
ch�ldren. On the one hand, there are those who consc�ent�ously
assert and s�ncerely bel�eve that the�r ch�ldren can rece�ve all the
rel�g�ous tra�n�ng they need at home or at Sunday school and that
they do not requ�re any rel�g�ous �nstruct�on �n the da�ly schoolroom;
on the other hand, there are those who consc�ent�ously assert and
s�ncerely bel�eve that rel�g�on �s the most essent�al part of the
educat�on of the ch�ld and of the form�ng of �ts moral character, that
few parents have the t�me or the ab�l�ty to teach rel�g�on to the�r



ch�ldren, and that rel�g�on can properly be taught only by mak�ng �t
part and parcel of the early schoolroom and of every day's
�nstruct�on and study, wh�le the m�nd and character of the ch�ld are
plast�c. The latter v�ew �s that of Cathol�cs and of constantly
�ncreas�ng numbers of Protestants who send the�r ch�ldren to pr�vate
schools �n wh�ch the doctr�nes of the�r fa�th are taught.
In the Cathol�c v�ew, the �nfluence of the school upon the future
manhood and womanhood and c�t�zensh�p of the country cannot be
over-est�mated. The school �s the nursery where the m�nd and heart
of the �mpress�onable ch�ld are moulded �nto endur�ng form; the
subtle �nfluence of da�ly rel�g�ous surround�ngs, �nclud�ng example
and suggest�on �n the classroom, �s as strong and pervad�ng as �t �s
d�ff�cult to analyze; the lessons of the pr�mary and elementary school
are those that endure and �n t�me dom�nate the ch�ld's m�nd; and the
v�s�ble examples of da�ly d�sc�pl�ne, un�form�ty of �deals, obed�ence,
self-control and d�s�nterested devotedness to Church and country,
�ndeed the very atmosphere of the Cathol�c rel�g�ous school, are of
themselves format�ve and educat�ve elements. It �s the classroom
that �s the tra�n�ng f�eld of character and good c�t�zensh�p—of true
manhood and womanhood. Yet many would wholly exclude and
ban�sh �ts most �mportant and essent�al feature!
Cathol�cs bel�eve that rel�g�on and the ph�losophy of Chr�st�an�ty are
not to be taught haphazard, at odd moments, or by untra�ned
persons, and that a f�rm grasp of the truths of the Cathol�c rel�g�on—
or �n fact of any rel�g�on—by the �mmature m�nds and hearts of
ch�ldren cannot be secured by merely rec�t�ng abstract max�ms of
moral�ty, or w�thout constant example and precept, da�ly lessons,
long tra�n�ng and thorough dr�ll�ng. They further bel�eve that, except
�n rare �nstances, th�s cannot be done by home �nstruct�on or by
attendance at Sunday school once a week. The �mmense sacr�f�ces
that Cathol�cs have made and are mak�ng all over the country ought
to demonstrate how s�ncere �s the�r conv�ct�on upon th�s po�nt. We
may form some �dea of the extent of th�s sacr�f�ce from th�s bu�ld�ng
and from the fact that the assessed valuat�on of the Cathol�c
paroch�al schools �n the c�ty of New York �s now over $30,000,000.



The story of the hero�c struggles and sacr�f�ces of Cathol�cs �n order
to ma�nta�n the�r system of schools for the educat�on of the�r ch�ldren
ought to be known to every Amer�can Cathol�c, for �t �s the most
thr�ll�ng and �nsp�r�ng page �n the h�story of the�r church. The t�me
rema�n�ng to me w�ll perm�t only a br�ef rev�ew of the results
accompl�shed. It �s an accompl�shment of wh�ch Cathol�cs may justly
feel proud.
The greatest s�ngle rel�g�ous fact �n the Un�ted States to-day �s
undoubtedly the Cathol�c school system ma�nta�ned by pr�vate
�nd�v�duals. The Cathol�c par�sh schools now number over 5,000, and
the academ�es and colleges over 900, w�th over 1,500,000 pup�ls �n
attendance at these schools and colleges. More than 20,000
Cathol�c men and women unself�shly devote the�r l�ves to the work of
teach�ng �n these schools, academ�es and colleges. The system �s
crowned by a great Cathol�c un�vers�ty at Wash�ngton w�th an
attendance of nearly 1,500. Th�s vast educat�onal organ�zat�on �s
ma�nta�ned at a yearly cost of m�ll�ons of dollars w�thout any publ�c
a�d whatever, except the exempt�on of school property from ord�nary
taxat�on. The eff�c�ency of the Cathol�c schools and colleges has long
been demonstrated by exam�nat�ons and pract�cal results, and �t �s at
last generally conceded. The Cathol�c schools teach everyth�ng that
�s taught �n the publ�c schools and, �n add�t�on, they teach rel�g�on
and rel�g�ous moral�ty. The standards of educat�on �n all secular
branches are equal and �n many �nstances super�or to those of the
ne�ghborhood publ�c or pr�vate schools. In other words, Cathol�c
ch�ldren are as well educated �n the Cathol�c schools as �n the publ�c
schools; they come from them as well tra�ned and as patr�ot�c as the
ch�ldren com�ng from any other schools, and �n add�t�on they are
thoroughly grounded �n the doctr�nes of the�r great rel�g�on. I say
"great" because �t �s the great rel�g�on of all Chr�stendom as well as
of th�s country. When the Const�tut�on of the Un�ted States was
framed at the Ph�ladelph�a convent�on of 1787, there were only about
25,000 avowed Cathol�cs �n the whole Un�on. To-day they number
17,000,000. More than one-th�rd of all who now attend Chr�st�an
churches �n the Un�ted States are Roman Cathol�cs. The Cathol�c
Church has several t�mes as many members as any other rel�g�ous
denom�nat�on. The f�gures �n the state of New York show that about



65 per cent., nearly two-th�rds, of all regular attendants at Chr�st�an
churches, are Roman Cathol�cs, and that the rema�n�ng attendants
are d�v�ded among many separate Protestant denom�nat�ons. Hence
the correctness of the assert�on that the Cathol�c rel�g�on �s the great
rel�g�on of th�s country.
It �s true and should be added that Cathol�cs hope that the day w�ll
come when the people of all denom�nat�ons w�ll more adequately
apprec�ate the fact that rel�g�ous �nstruct�on tends to promote the
best and the most loyal c�t�zensh�p, that the Cathol�c paroch�al
schools are, therefore, render�ng a publ�c serv�ce, and that as such
they should be allotted a reasonable part of the publ�c educat�onal
fund ra�sed from general taxat�on, measured by and l�m�ted to the
actual sav�ng to that fund, prov�ded also that a requ�red standard of
educat�on be ma�nta�ned. In England, for example, the Cathol�c
paroch�al schools rece�ve grants of publ�c moneys �f they fulf�l certa�n
cond�t�ons of eff�c�ency �n secular �nstruct�on, staff qual�f�cat�on and
equ�pment, and the extent of these grants �s approx�mately the
actual sav�ng to the publ�c fund. In the Cathol�c d�ocese of Long
Island, �n wh�ch we l�ve, there are now over 68,000 ch�ldren be�ng
educated �n the Cathol�c schools and colleges, and �n Greater New
York there are more than 130,000 ch�ldren attend�ng the paroch�al
schools. All these ch�ldren would have to be educated �n the publ�c
schools and at the expense of the taxpayers �f the Cathol�c schools
d�d not educate them, and th�s Cathol�c educat�on �nvolves an
�mmense d�rect sav�ng to the publ�c school fund. Stat�st�cs recently
subm�tted to the Const�tut�onal Convent�on s�tt�ng at Albany showed
that the �mmed�ate sav�ng to the c�ty of New York alone from the
paroch�al schools was fully $7,500,000 per annum, and that not one
penny of th�s sav�ng was be�ng contr�buted by the c�ty or the state to
the cost of educat�ng and tra�n�ng these Cathol�c ch�ldren.
Consequently, �t �s not unreasonable to bel�eve that just�ce and
tolerance w�ll f�nally preva�l, and that the day w�ll come when �t w�ll be
recogn�zed as equ�table and as a w�se and enl�ghtened publ�c pol�cy
to prov�de that whenever any denom�nat�on, whether Cathol�c,
Protestant, or Jew�sh, �s, �n add�t�on to g�v�ng rel�g�ous �nstruct�on,
educat�ng and tra�n�ng large numbers of ch�ldren accord�ng to
sat�sfactory secular standards and tests, and �s thereby rel�ev�ng the



publ�c educat�onal fund, every such denom�nat�onal school should be
granted out of the publ�c funds some part of the actual sav�ng so
made, because �t �s render�ng a publ�c serv�ce. A bas�s of adjustment
w�ll, I am conf�dent, be ult�mately worked out, wh�ch w�ll be fa�r and
just to all denom�nat�ons. But �n the meant�me the pr�vate schools
where both secular and rel�g�ous tra�n�ng are g�ven to ch�ldren,
�nclud�ng the Cathol�c paroch�al schools, must cont�nue to be
erected, equ�pped and supported wholly by the members of the
var�ous denom�nat�ons. There are now numerous Protestant pr�vate
schools where the Protestant fa�th �s be�ng taught; and what �s true
of the Cathol�c paroch�al schools �s also true of the Protestant
schools.
We are all so accustomed to the bless�ngs of absolute rel�g�ous
l�berty that we really f�nd �t d�ff�cult to �mag�ne that any other cond�t�on
could ever have been tolerated �n the free a�r of Amer�ca, and we are
very apt to overlook or m�n�m�ze the value of the most prec�ous
pr�v�lege we enjoy. Yet, �t �s only a few generat�ons s�nce rel�g�ous
�ntolerance preva�led �n the Un�ted States and Cathol�cs were
merc�lessly and barbarously persecuted. The f�rst const�tut�on of the
state of New York �n 1777 d�scr�m�nated aga�nst Cathol�cs by
perm�tt�ng only Protestants to become c�t�zens of the state, and th�s
was done notw�thstand�ng the fact that the Cont�nental Congress had
three years before entreated the states to bury rel�g�ous �ntolerance
forever �n obl�v�on. At one t�me �n the colony of New York Cathol�c
pr�ests were hunted as cr�m�nals, were condemned to perpetual
�mpr�sonment �f apprehended, and were to suffer the death penalty �f
they broke pr�son and were retaken. Cathol�cs could not hold c�v�l or
m�l�tary pos�t�ons, and could not even worsh�p God accord�ng to the�r
fa�th w�thout becom�ng cr�m�nals and l�able to �mpr�sonment. The only
per�od of full rel�g�ous tolerance and l�berty �n our colon�al h�story was
for a short t�me dur�ng the term of Governor Dongan, who was a
Roman Cathol�c.
All th�s �ntolerance has happ�ly passed away never to return, and
rel�g�ous l�berty �s now f�rmly establ�shed. I recall the past only �n
order to �mpress upon your m�nds that we should treasure th�s
bless�ng and be ever grateful to the generat�on of Amer�cans,



overwhelm�ngly Protestant, wh�ch gave us rel�g�ous freedom and �n
do�ng so went far toward aton�ng for the past persecut�on of
Cathol�cs.
In conclus�on, I must add that we Cathol�cs of the Par�sh of St.
Patr�ck of Glen Cove should accla�m our apprec�at�on of the great
serv�ce and unself�sh devot�on of the one person whose whole-
hearted energy has made th�s school poss�ble and w�thout whose
example we should despa�r of ma�nta�n�ng �t. Long may th�s beaut�ful
bu�ld�ng endure as a splend�d monument to the fa�th and patr�ot�sm
of a Cathol�c pr�est, our beloved pastor, Bernard O'Re�lly. We must
also vo�ce our cord�al welcome and pledge of support to the S�sters
of Notre Dame, worthy members of a great Amer�can Cathol�c
s�sterhood devoted to the educat�on of ch�ldren, who are now about
to take up among us the task of teach�ng our ch�ldren. They w�ll labor
week after week and year after year, devotedly and unself�shly, for a
p�ttance barely suff�c�ent to supply the�r absolute phys�cal needs, w�th
l�ttle or no expectat�on of publ�c recogn�t�on. They w�ll seek and f�nd
the�r reward solely �n the �nward sat�sfact�on of the day's work and
duty well done and �n the �nsp�r�ng and qu�cken�ng max�m of the�r
order and of the�r whole da�ly l�fe that the�r holy task �s ever

P�� D�� �� E������� �� P�����.

FOOTNOTES:

[68] Remarks at the ded�cat�on of the Roman Cathol�c paroch�al
school at Glen Cove, Long Island, New York, on September 6,
1915.
[69] The Amer�can Commonwealth, new ed�t�on (1912), vol. II, pp.
793, 794.



THE FRANCE-AMERICA COMMITTEE
OF NEW YORK[70]

I ASK you, Gentlemen, to r�se and l�ft your glasses h�gh to the jo�nt
toast of h�s Excellency the Pres�dent of the Un�ted States, h�s
Excellency the Pres�dent of the Republ�c of France and h�s Majesty
the K�ng of England.
I ask you aga�n to r�se and l�ft your glasses h�gh to the jo�nt toast of
the other All�es: to h�s Majesty the K�ng of the Belg�ans, whose
val�ant and hero�c people have suffered fr�ghtfully and have aga�n
shown, as Cæsar taught us, that "horum omn�um fort�ss�m� sunt
Belgae;" h�s Imper�al Majesty the Czar of all the Russ�as, whose
brave sold�ers have stood so much of the brunt of the battle and pa�d
such an awful toll, and to h�s Majesty the K�ng of Italy, and h�s
courageous army and navy, whose help may yet prove dec�s�ve.
As the permanent object of the France-Amer�ca Comm�ttee, wh�ch
was organ�zed long before the present war, �s to perpetuate the
trad�t�ons and bonds of fr�endsh�p wh�ch b�nd the governments and
peoples of France and Amer�ca together, our guests w�ll read�ly
apprec�ate why France should seem, at the moment, to be foremost
�n our thoughts.
Mons�eur Homberg, Mons�eur Mallet: Le Com�té France-Amér�que
de New York éprouve un très v�f pla�s�r à saluer en vous les délégués
de la Républ�que França�se. Le Com�té t�ent à vous témo�gner
l'am�t�é des Amér�ca�ns pour la France, notre adm�rat�on de
l'héroïsme que le peuple frança�s de toutes classes a montré
pendant l'année affreuse qu� v�ent de s'écouler, nos ardentes
sympath�es pour vos souffrances, et nos souha�ts pour votre aven�r.
Notre hosp�tal�té est malheureusement �mprégnée d'une tr�stesse
po�gnante, car un souc� de tous les �nstants ne nous permet pas
d'oubl�er la guerre brutale et féroce qu� a dévasté une grande part�e



de la France et presque toute la Belg�que, et qu� menace non
seulement les l�bertés des peuples frança�s et belge, ma�s la
c�v�l�sat�on de toute l'Europe. Il est vra� que notre gouvernement
nat�onal, pour des ra�sons d'état, se trouve forcé de ma�nten�r une
neutral�té légale, tâche s� d�ff�c�le et s� complexe, ma�s le peuple
amér�ca�n ne saura�t être �nd�fférent aux malheurs et aux détresses
des França�s. Un grand Amér�ca�n a b�en d�t que c'est en apprenant
l'h�sto�re de son pays que l'enfant amér�ca�n apprend à a�mer la
France. Nous ne pourr�ons jama�s oubl�er l'a�de généreuse, la
sympath�e, le dévouement, et le dés�ntéressement que le peuple
frança�s nous a témo�gnés au début de notre h�sto�re. Le souven�r,
Mess�eurs, en est �neffaçable. Innombrables sont mes compatr�otes
qu� pr�ent de tout cœur qu'une nouvelle Bata�lle de Po�t�ers contre les
Sarras�ns dél�vre b�entôt la belle et sa�nte terre de France de ses
envah�sseurs.
Le serv�ce que la France a rendu aux Etats-Un�s est souvent
méconnu et quelquefo�s oubl�é. L'heure est venue de réfuter et les
dén�grements et les préjugés. Le Com�té France-Amér�que voudra�t
sa�s�r cette occas�on pour rappeler hautement ce que nous devons à
la France et expr�mer la reconna�ssance profonde que le peuple
amér�ca�n ressent envers le peuple frança�s.
La plupart des h�stor�ens, cherchant leurs matér�aux dans les
arch�ves des gouvernements et dans les notes des ro�s et de leurs
m�n�stres, ne vo�ent trop souvent qu'un calcul ou un mot�f �ntéressé
dans l'a�de que la France nous a apportée et dans l'am�t�é qu'elle
nous a témo�gnée pendant notre Guerre d'Indépendance. Ma�s ceux
qu� cherchent consc�enc�eusement à pénétrer jusqu'à l'âme du
peuple frança�s pendant les années de 1776 à 1781, comme l'ava�t
fa�t l'h�stor�en Amér�ca�n, James Breck Perk�ns, feu le prés�dent du
Com�té des Affa�res Etrangères de notre Congrès Nat�onal, attestent
que cette a�de, qu� fut s� eff�cace et qu� seule a rendu notre succès
poss�ble, éta�t dés�nteressée et n'éta�t �nsp�rée que par sympath�e
pour un peuple fa�ble et par amour pour la l�berté et la just�ce
pol�t�que. La Fayette, l'am� �nt�me et dévoué de Wash�ngton et de
Frankl�n, éta�t vér�tablement l'�ncarnat�on du sent�ment
d'enthous�asme exalté et de sympath�e ardente que les França�s



ressenta�ent alors dans toutes les classes pour un peuple qu� voula�t
être l�bre. Sans doute Lou�s XVI. et Vergennes y voya�ent des
avantages �nc�dentels et des ra�sons d'état, ma�s c'éta�t b�en le
peuple �mpat�ent et l'enthous�asme et le sent�ment publ�c de la nat�on
ent�ère qu� ont f�nalement forcé le gouvernement du Ro� à nous
envoyer une armée d�sc�pl�née sous Rochambeau et une flotte de
guerre sous d'Esta�ng et de Grasse. L'�mportance �ncalculable du
serv�ce rendu par les França�s peut être est�mée en nous rappelant
que les deux t�ers et les m�eux équ�pées des troupes all�ées à
Yorktown éta�ent frança�s, et que ce fut à Rochambeau que le
commandant angla�s ava�t cru devo�r rendre son épée.
En prenant part à notre Guerre d'Indépendance, le peuple frança�s
sava�t parfa�tement que son a�de lu� coûtera�t un pr�x énorme et que
les �mpôts déjà trop lourds devra�ent être encore augmentés.
L'h�stor�en Perk�ns déclare que le montant des dépenses de la
France pour l�bérer l'Amér�que s'est élevé à sept cent so�xante
douze m�ll�ons de dollars, c'est à d�re, à plus de tro�s m�ll�ards hu�t
cent m�ll�ons de francs.[71] De cette énorme dépense, qu� a ru�né le
trésor royal, comme l'ava�t b�en prêd�t Turgot, pas un sou n'a été
remboursé à la France. Elle ne l'a jama�s réclamé, et elle en
refusera�t f�èrement aujourd'hu� le remboursement en nous rappelant
qu'elle ava�t st�pulé dans le tra�té d'all�ance avec les Etats-Un�s
d'Amér�que du 6 Févr�er, 1778, qu'elle ne recevra�t aucune �ndemn�té
pour sa coopérat�on et ses sacr�f�ces, et que même s� le Canada
éta�t conqu�s, cette contrée sera�t annexée aux Etats-Un�s et non pas
retournée à la France. Ce tra�té, sans précédent en généros�té dans
l'h�sto�re du monde, éta�t le prem�er de tous les tra�tés que les Etats-
Un�s ont fa�ts et le seul tra�té d'all�ance dans notre h�sto�re.
Ne sera�t-�l pas souvera�nement juste, s� le peuple amér�ca�n, cent
trente quatre ans après la bata�lle de Yorktown, reconna�ssa�t ce
serv�ce—je me refuse à l'appeler dette—en offrant au peuple
frança�s un créd�t commerc�al du pr�nc�pal, c'est à d�re, sept cent
so�xante douze m�ll�ons, remboursable quand la France le pourra�t?
Même en francs, ce ne sera�t que l'équ�valent d'une contr�but�on
�ns�gn�f�ante par chaque c�toyen des Etats-Un�s, et b�en mo�ns en
valeur que l'�mpôt qu� a été payé volonta�rement et de bon cœur par



le peuple frança�s du d�x-hu�t�ème s�ècle pour nous a�der. Quelle
noblesse, quelle glo�re, quelle splendeur de cœur, d'âme et d'espr�t
s� les grands banqu�ers amér�ca�ns ava�ent pu proclamer au monde
qu'�ls ava�ent eux-mêmes offert le créd�t en reconna�ssance du
passé! Nous ser�ons vra�ment f�ers de notre générat�on s� elle
pouva�t écr�re une page auss� subl�me, auss� �mpér�ssable dans
l'h�sto�re du monde. Alors, Mess�eurs, nul doute ne subs�stera�t quant
au succès éclatant de votre m�ss�on, surtout s� une parole éloquente
pouva�t toucher le cœur des Amér�ca�ns et leur rappeler comb�en �ls
do�vent à la France, à cette républ�que sœur et souffrante, et
comb�en la quest�on aujourd'hu� n'est pas seulement une affa�re
commerc�ale pour notre propre prof�t avec nos me�lleurs cl�ents, ma�s
auss� une quest�on de grat�tude pour un am� loyal et dévoué et de
sympath�e effect�ve pour un grand et noble peuple qu� souffre.
Au nom de cette reconna�ssance et de cette sympath�e amér�ca�nes
que j'a� essayé d'expr�mer en �nterprétant, j'en su�s conva�ncu, la
pensée de tous les Amér�ca�ns réun�s �c�, je lève mon verre en
l'honneur de la Républ�que França�se, de la France blessée ma�s s�
v�vante, s� courageuse, s� val�ante, et de ses représentants
d�st�ngués qu� nous honorent de leur présence, M. Octave Homberg
et M. Ernest Mallet. Mess�eurs, j'a� l'honneur de vous présenter M.
Homberg.[72]

My Lord Ch�ef Just�ce of England and Gentlemen of the Br�t�sh
Comm�ss�on: After the eloquent tr�butes of last n�ght at the P�lgr�ms, I
f�nd �t extremely d�ff�cult to express and convey to you the full �mport
and s�ncer�ty of our welcome.
Every t�e that can b�nd one people to another b�nds the Amer�can
people to the Engl�sh. Most of us are of the Anglo-Saxon race and
have the same blood cours�ng through our ve�ns. To the great
major�ty of Amer�cans, England has ever been the mother country.
We speak the same language, read the same l�terature, str�ve for the
same �deals, are governed by the same pr�nc�ples of pol�t�cs and
jur�sprudence, and enterta�n the same fundamental concept�ons of
r�ght and wrong and just�ce as among men and among nat�ons. The
greater part of England's h�story �s our h�story; her Magna Carta �s
our Magna Carta, and the �mmortal deeds of valor of the Engl�sh,



Scotch, Ir�sh and Welsh are our her�tage and the source of our
�nsp�rat�on. Our hearts, therefore, cannot but beat faster day after
day as we read of the splend�d hero�sm and noble self-sacr�f�ce of
your great race.
To our m�nds the noblest and the most truly glor�ous page �n the
h�story of England was wr�tten by S�r Edward Grey when, on behalf
of your government, my Lord, he refused to break the pl�ghted fa�th
of England to avo�d �nvolv�ng h�s country �n the greatest and most
d�sastrous war �n the h�story of the world, a war for wh�ch England
was not prepared, for wh�ch S�r Edward and h�s colleagues knew she
was not prepared, and wh�ch threatened and m�ght �nvolve the ru�n
of the Br�t�sh Emp�re. There �s a nob�l�ty and subl�m�ty, �nexpress�ble
by mere words, �n the act of send�ng that small but now �mmortal
Br�t�sh army to Belg�um �n August of last year, to face tenfold �ts
number, to d�e for strangers—for a mere "scrap of paper," as a treaty
was cyn�cally and �mmorally called—solely that the honor of England
m�ght be kept �nv�olate. England has never been grander or nobler
than on that day. The glory she then ga�ned cannot fade. Gentlemen,
the Anglo-Saxon race never rose to h�gher renown than when the
Br�t�sh statesmen of to-day showed on such a grand scale that the
sp�r�t of the L�ght Br�gade at Balaclava st�ll l�ves:

"The�r's not to reason why,
The�r's but to do and d�e."

And we Amer�cans were then prouder than ever before to belong to
the Anglo-Saxon race.
England may preva�l �n th�s war, or she may fa�l. But whatever may
happen, whatever may be decreed by Prov�dence, your magn�f�cent
and unself�sh hero�sm �n spr�ng�ng to the defense of Belg�um has
added to England's renown and to our race a glory wh�ch �s pr�celess
and �nf�n�tely beyond the whole cost of the war, a glory worth dy�ng
for, a glory that w�ll thr�ll and upl�ft generat�ons of men for all t�me, a
glory that w�ll ever �nsp�re acts of patr�ot�c serv�ce and valorous self-
sacr�f�ce, of ch�valry and honor.
Although, Gentlemen of the Br�t�sh Comm�ss�on, the deep sympathy
of the great major�ty of Amer�cans �s naturally w�th the All�es �n the



present war, we want you to return to England apprec�at�ng why we
must loyally support the neutral�ty wh�ch the Pres�dent of the Un�ted
States has procla�med. The pol�cy of th�s country �n regard to
European wars was f�xed �n 1793. One of the most �mportant and
endur�ng of the many serv�ces that Pres�dent Wash�ngton rendered
to the Un�ted States was when he stood f�rm as a rock aga�nst the
abuse and clamor of that day �n uphold�ng and enforc�ng neutral�ty �n
favor of England as aga�nst the demands of her then enem�es. We
have cons�stently adhered to that pr�nc�ple for more than one
hundred and twenty years. It has been our f�xed and constant pol�cy,
not a football of pol�t�cs, or of newspaper propaganda, or of
temporary emot�on or exped�ency, but the sober judgment and
consc�ence of the nat�on. The essence of th�s pol�cy �s that �t �s the
duty of our government, not only to the present but to future
generat�ons, to avo�d be�ng drawn �nto European wars unless our
honor or our v�tal �nterests become �nvolved. Dur�ng more than a
century we have �nv�ted the �nhab�tants of every nat�on of Europe to
come here and become a part of our country, and we have �mpl�edly
assured them of our adherence to th�s trad�t�onal pol�cy of neutral�ty.
If, now, we also should draw the sword, out of heartfelt sympathy
and fr�endsh�p for the All�es, or �n �nd�gnat�on at the outrage of the
v�olat�on of Belg�um, we m�ght become hereafter constantly �nvolved
�n European confl�cts �n wh�ch we should have no other than a
human�tar�an �nterest, and as a result f�nd the devoted fr�ends and
relat�ves of to-day the �nflamed and b�tter enem�es of to-morrow.
My Lord and Gentlemen of the Br�t�sh Comm�ss�on, we want you to
return to England real�z�ng how d�ff�cult and complex �s the task of
our Pres�dent. Under our system of government, he alone can speak
for the nat�on and comm�t us �n our fore�gn relat�ons, upon h�m alone
�s �mposed the awful burden of respons�b�l�ty and duty, and patr�ot�sm
commands us as Amer�cans loyally to support h�m, whatever may be
our �nd�v�dual op�n�ons or sent�ments as to part�cular measures or
grave om�ss�ons. We want you to return profoundly conv�nced that �n
stand�ng by our pol�cy of neutral�ty, we are not �nd�fferent, or callous,
or pus�llan�mous, or mercenary; and that our Pres�dent �s str�v�ng on
our behalf to do what �s r�ght as God g�ves h�m to see the r�ght, not
only by the Amer�cans now l�v�ng but by those future generat�ons for



whom we are the trustees. Above all, we want you to return to
England f�rmly bel�ev�ng that we unqual�f�edly approve and extol the
noble and hero�c act�on of England �n draw�ng her sword �n defense
of Belg�um, and that our heartfelt sympathy and good w�shes are
w�th you and your hero�c sa�lors and sold�ers at the front.
Gentlemen, I ask you to r�se and l�ft your glasses h�gh and dra�n
them �n honor of the d�st�ngu�shed representat�ves of England. I have
the pleasure of present�ng to you the R�ght Honourable Lord
Read�ng, the Lord Ch�ef Just�ce of England.

FOOTNOTES:

[70] Remarks as pres�d�ng off�cer at a luncheon g�ven �n honor of
the members of the Anglo-French Cred�t and F�nance
Comm�ss�on, at the Hotel Kn�ckerbocker, New York, October 1,
1915.
[71] France �n the Amer�can Revolut�on, p. 498; see also the
�ntroduct�on by Ambassador Jusserand, p. xv. The accuracy of
these f�gures has not been �ndependently ver�f�ed. An
exam�nat�on of the late Mr. Perk�ns' papers does not d�sclose the
source of h�s statement. The French arch�ves show a d�rect
expend�ture of 1,507,500,000 l�vres, but these f�gures do not
�nclude payments made �n and after the year 1783. Professor
Mar�on of the Collège de France �s of op�n�on that the total
expend�ture probably reached 2,000,000,000 l�vres. Mar�on,
H�sto�re F�nanc�ère de la France, 1715-1789, vol. I, p. 303, Par�s,
1914; see also Gomel, Les Causes F�nanc�ères de la Révolut�on
França�se, vol. II, p. 36, Par�s, 1893. F�ske, �n h�s Cr�t�cal Per�od,
p. 35, states the expend�ture to have been 1,400,000,000 francs.

[72] M. Homberg repl�ed �n French, and Mr. Guthr�e then
cont�nued as above.
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Bradford, W�ll�am, 30n, 38-39.

Bryan, W�ll�am J., 180-182, 213-215.

Bryce, V�scount, 69, 251.

Carl�sle vs. Un�ted States, 101.

Charter, see Const�tut�ons and Magna Carta.

Ch�sholm vs. Georg�a, 89, 95.

Church and State, Separat�on of, germ of �dea �n Magna Carta, 11,
12;

an Amer�can pol�t�cal pr�nc�ple, 12;
opposed by Pur�tans, 32, 33;
accompl�shed by the P�lgr�ms, 32, 34.

Clark vs. Barnard, 96.

Class leg�slat�on, may lead England to restra�n temporary



major�t�es, 11;
mask�ng as soc�al reform, 43;
dangers of, 74, 79, 85, 124;
New York tenement law of 1884, 85;
�nvolved �n graduated taxat�on, 165, 166.

Cleveland, Grover, 149, 151, 216.

Cohens vs. V�rg�n�a, 93.

Coke, S�r Edward, 23, 105.

Common law, s�lent as to the equal protect�on of the laws, 36;
may be changed by the leg�slature, 68-69, 134-138, 155;
the b�rthr�ght of Amer�cans, 98;
soundness of common-law rules, 132-134.

Commune cons�l�um, antecedent of parl�ament, 16;
power to �mpose taxes, 16.

Commun�sm, a conce�t of Plato's, 38;
fa�lure of the exper�ment �n Plymouth colony, 37-39;
�n the colony of V�rg�n�a, 38.

Congress, decay through �ncrease of execut�ve power, 44;
power to regulate �nterstate commerce, 61;
cannot regulate �nternal affa�rs of the several states, 61;
acts of, 61, 62, 68, 100, 121, 126;
l�m�tat�ons upon, 74, 78, 81, 169-171;
proposes amendments to the Const�tut�on, 74, 89;
attempts to curta�l the federal courts, 88, 125;
duty to enforce const�tut�onal amendments, 110;
duty to uphold the Const�tut�on, 171-172;
protect�on of Amer�can �ndustr�es and wages, 193-197;
d�ssat�sfact�on w�th, 205-206.

Consol�dated Gas Co. case, 122.



Cooley, Thomas M., 90, 161-162.

Const�tut�ons, pr�nc�ples rooted �n Magna Carta, 1;
�ntended to endure forever, 20, 21, 203;
unw�se to create pol�t�cal body to enforce, 25;
may be depr�ved of pract�cal force by fa�lure to observe

const�tut�onal restra�nts, 46, 75;
explanat�on would d�spel prejud�ce aga�nst the courts, 48;
nature and purpose to declare general pr�nc�ples, 52;
a rule of �nterpretat�on, 154-155;
ant�quated �n the v�ew of modern �conoclasts, 202;
small vote on amendments, 208-209;
should deal only w�th fundamentals, 224, 225.
See Magna Carta and Mayflower Compact.

Const�tut�on, Federal, sources of, 1, 31, 98;
enforced by the courts, 25, 42 sqq., 70 sqq., 87 sqq., 109 sqq.;
supremacy of, 71 sqq., 87, 111, 113;
cons�dered and rat�f�ed, 74, 88, 89;
eas�ly amended, 82-85, 89, 91-92, 175, 176, 208;
necess�ty for del�berat�on �n amend�ng, 84-85, 176-177;
rule for constru�ng, 97-98;
oath to support, 171-172;
attempts to c�rcumvent, 175;
embod�es eternal truths, 203.
See Const�tut�onal l�m�tat�ons.

Const�tut�onal government, depends upon const�tut�onal moral�ty,
26;

�ts debt to the P�lgr�ms, 29, 32, 35;
character�zed by equal�ty before the law, 35.

Const�tut�onal l�m�tat�ons, �dea �n Magna Carta, 6-7;
recogn�zed �n statute of 42 Edward III., 7, 8;
common to every Amer�can const�tut�on, 8, 73;
not �mposed upon parl�ament, 9-11, 76-77, 107;



the�r enforcement left to the courts, 25, 45, 47, 70 sqq., 87, 109,
113, 127;

grow�ng �mpat�ence w�th, 42, 43, 48, 124, 202;
could be null�f�ed �f judges followed the preva�l�ng moral�ty, 45,

46;
enforcement by the courts necessary, 70 sqq.;
b�nd�ng upon Congress, 74-75, 171-172;
El�hu Root on, 75;
make poss�ble const�tut�onal moral�ty, 86;
to be observed by the Pres�dent, 171-172.
See Const�tut�ons, Due process of law, Const�tut�onal moral�ty,

Jud�c�ary, and Fundamental laws.

Const�tut�onal moral�ty, a cond�t�on of permanent free government,
26, 42;

d�scussed generally, 42-86;
grow�ng tendency to d�sregard, 42;
�ts d�sregard caused the overthrow of Grec�an democracy, 42;
�ts essence �s self-�mposed restra�nt, 42;
�ts necess�ty should be taught, 48, 85-86.

Convent�ons, Const�tut�onal, the�r duty to secure the pr�v�leges of
Magna Carta, 2;

the f�rst Amer�can, 29-30, 37;
Oh�o convent�on of 1912, 61, 64;
the federal convent�on of 1787, 89, 256;
�n New York, 154, 186, 235, 257.

Convent�ons, Nom�nat�ng, d�scussed generally, 219-246;
r�ght to, should be guaranteed by the Const�tut�on, 220, 225;
the�r or�g�n, 229;
abuses of, 229, 237;
movement to abol�sh, 230, 239-240;
the�r mer�ts and advantages, 236-237, 242-246.

Cott�ng vs. Kansas C�ty Stock Yards Co., 123.



Courts, see Jud�c�ary.

Coxey's Army, 181, 199.

Cr�m�nal Procedure, delays �n, 126, 143-146.

Cromwell, Ol�ver, 34-35.

Crown, power l�m�ted by Magna Carta, 11, 12, 24-25;
former exerc�se of leg�slat�ve power, 17;
max�m that "the k�ng can do no wrong," 98, 102, 105, 108, 114;
sued under the Pet�t�on of R�ght, 99-102;
not suable �n tort, 102.

Cullen, Ch�ef Judge, 80, 139, 210.

Dav�s vs. Gray, 115.

Day �n court, 13, 121, 150.

Debs case, 148-151, 212, 215-216.

Declarat�on of Independence, procla�med the �nal�enable r�ghts of
the �nd�v�dual, 4, 81;

relat�on to the Mayflower Compact, 30;
�ts sp�r�t perpetuated, 76;
marked human progress towards l�berty, 203;
�ts truths eternal, 203.

Demagogue, h�s plea that the people are �nfall�ble, 43;
h�s well-known arts, 192.

Democracy, the fallac�es of absolute, 39-40, 43, 165;
�n Plymouth colony, 39;
h�stor�cal fa�lures, 42, 75, 205.



Democrat�c party, pr�nc�ples and recent campa�gns, 178 sqq.;
tar�ff leg�slat�on, 195-198;
on use of �njunct�ons, 213-214.

Despot�sm, equal laws a feature of, 36;
w�ll result from �ncreas�ng power of the execut�ve, 44.

D�cey, A.V., 15, 103.

D�es parentales, 27.

Due course of law, �n New York b�ll of r�ghts of 1787, 23.

Due process of law, un�versal appl�cat�on �n the Un�ted States, 18;
equ�valent of "law of the land" (q.v.), 18;
substance of express�on �n Magna Carta, 18;
h�story of express�on �n Amer�ca, 18-19, 23-24;
mean�ng, 19, 22-24;
earl�est use, 22-23;
term mean�ngless to man �n the street, 48;
pr�nc�ple appl�ed �n the Tenement House case, 54;
�n the Ives case and Employers' L�ab�l�ty cases, 65, 68.

Educat�on, Cathol�c paroch�al schools, 247-260;
pr�mary and elementary, 253;
the Cathol�c un�vers�ty, 255;
publ�c grants to pr�vate schools, 256, 257.

Edward I., 100.

Edward III., 7, 8, 11, 22, 23.

Edward the Confessor, 7.

Egypt�ans, 27, 168.



Elect�on Law (New York), 209, 219.

Elect�ons, pr�mary elect�ons a menace, 39, 142, 227-228, 231-236,
238, 245-246;

pres�dent�al, 178 sqq.;
nom�nat�on of cand�dates, 207, 219-246;
vote on const�tut�onal amendments, 208-209;
effect of the short ballot, 222-224;
secret ballot object�onable, 228;
some New York stat�st�cs, 231-233;
or�g�n of pr�mar�es, 239-240;
to jud�c�al off�ce, 243-245.
See Convent�ons.

Electorate, respons�ble for pol�t�cal ev�ls, 205-206, 245;
vot�ng a duty, 206, 238, 245;
�nd�fference and negl�gence of, 207, 208, 209, 230-232, 237,

240;
remedy for corrupt�on, 237-238.

Eleventh amendment, ma�n treatment, 87-129;
text, 91;
poss�bly qual�f�ed, 97, 110.

Employers' L�ab�l�ty cases, 61-64, 67-68, 121.

Engl�sh church, �ts part �n Magna Carta, 3, 4, 11, 12;
freed from the crown by Magna Carta, 11, 12.

England, pol�t�cal thought �n the 13th and 14th centur�es, 6-9, 18-
19;

taxat�on, 9, 16-18;
courts, 10, 17, 76, 77, 103-107;
class leg�slat�on, 11;
acts of Supremacy and Un�form�ty, 32, 36-37;
debt to Pur�tan�sm, 34-35;
�n the World War, 35, 261, 267-270;



labor leg�slat�on, 79;
protect�ve tar�ff, 196;
cost of l�v�ng, 199, 200;
board of trade, 200;
un�on of leg�slat�ve and execut�ve powers, 227-228;
state a�d to paroch�al schools, 256.
See Engl�sh church and Parl�ament.

Ent�ck vs. Carr�ngton, 104.

Equal�ty before the law, 31, 35, 152, 161.

Europe, pol�t�cal �deas �n the 13th century, 6;
�n 1620, 35;
the great war, 35, 41, 267 sqq.;
source of leg�slat�ve schemes, 76;
�ndustr�al compet�t�on w�th the Un�ted States, 196-197;
h�gh cost of l�v�ng, 200.

Execut�ve, and leg�slat�ve power �n England, 17;
power l�m�ted by Magna Carta, 24-25;
�ncrease �n power threatens despot�sm, 44, 223-224;
sh�ft�ng respons�b�l�ty to the courts, 47;
duty to uphold the Const�tut�on, 171-172;
sent�ment aga�nst a th�rd term, 186-188;
now most powerful branch of the government, 220;
should not exerc�se the lawmak�ng power, 227;
control of fore�gn relat�ons, 269.

Feather vs. The Queen, 104.

Federal�st, quoted on jud�c�al power, 71-72, 109.

F�fteenth amendment, 83, 110.

F�fth amendment, 19, 68.



F�tts vs. McGhee, 118.

F�tzwater vs. Warren, 138.

F�ve Kn�ghts case, 15.

Fourteenth amendment, 24, 36, 68, 110, 111, 169.

France, early charters of l�bert�es, 5;
les lo�s fondamentales, 7;
leg�slat�ve and execut�ve powers, 76, 77, 227-228;
forced loans, 164;
French Revolut�on, 164;
cost of l�v�ng, 200;
fr�endly relat�ons w�th Amer�ca, 261-266;
�n the World War, 261, 262-266;
a�d to Amer�can revolut�on�sts, 262-264;
treaty of all�ance w�th Amer�ca of 1778, 265.

France-Amer�ca Comm�ttee, 261.

Fuller, Ch�ef Just�ce, 46, 173.

Fundamental laws, �dea rev�ved by Magna Carta, 6-7;
�n Greece and Rome, 6;
�n France, 7;
a controll�ng pr�nc�ple of Amer�can const�tut�ons, 8, 73;
�dea abandoned �n England, 9;
theory may yet be appl�ed by Engl�sh courts, 11.
See Const�tut�ons.

Gaynor, W�ll�am J., 54, 55, 57.

Georg�a, 89, 90, 95.



Glen Cove paroch�al school, 247, 259.

Government, or�g�n and �mportance of separat�on of powers, 4, 13,
16, 17, 18, 227;

depends more upon men than upon laws, 28, 206, 221;
governmental powers der�ved from the consent of the governed,

30;
government by the leg�slature preferable to government by the

jud�c�ary, 45, 46;
the form may surv�ve the substance, 46;
constant extens�on of governmental funct�ons, 74, 80, 120, 220;
the Amer�can government d�fferent from others, 76, 161, 227;
trend toward central�zat�on �n Amer�ca, 176;
local self-government essent�al, 177;
need of tra�ned experts, 220-221.
See Congress, Const�tut�onal government, Democracy,

Execut�ve, Jud�c�ary, Leg�slature, M�nor�t�es, Major�t�es,
Representat�ve government, and State governments.

Graduated taxat�on, general d�scuss�on, 159-177;
exempts the major�ty and burdens the m�nor�ty, 160, 163, 166;
a means to break up large fortunes, 160, 169-170;
may amount to conf�scat�on, 163-166;
necessar�ly arb�trary, 163;
as forced loans �n France, 164;
Lecky's v�ews, 164-165;
McCulloch's v�ews, 165-166;
v�ews of Leroy-Beaul�eu, 166.

Great Br�ta�n, 10, 101.
See England.

Great Charter, see Magna Carta.

Greece, fundamental laws �n,6;
ancestor-worsh�p, 27;
Athen�an democracy, 42, 75.



Gunter vs. Atlant�c Coast L�ne, 96.

Habeas corpus, Wr�t of, the bulwark of personal l�berty, 15, 16;
�ts antecedent �n Magna Carta, 15;
�n England, 15, 107;
rendered effect�ve by the courts, 77.

Ham�lton, Alexander, 71, 74, 88, 161.

Hampden, John, 17, 34.

Hans vs. Lou�s�ana, 95.

Hearn, Lafcad�o, 28, 29n.

Henry VIII., 32, 36.



Holden vs. Hardy, 60.

Hunter vs. Wood, 119n.

Impos�t�ons, Case of, 17.

Income Tax cases, 173, 175.

Income Tax, 159, 173-175.

Inher�tance Tax, 159-160, 167-173.

In�t�at�ve and Referendum, a menace to our republ�can form of
government, 39, 193;

or�g�n �n d�strust of leg�slatures, 44;
ag�tat�on for, 47, 204;
�n Austral�a, 81;
a scheme of the Progress�ves, 204-209.

Injunct�ons, as used to restra�n state off�cers, 87-88, 97, 109-114;
to restra�n off�cers of the crown �n England, 106-107;
to restra�n cr�m�nal proceed�ngs, 117-119;
to prevent the enforcement of unconst�tut�onal state statutes,

120, 125, 127, 128;
use �n connect�on w�th str�kes and labor d�sputes, 146-152, 212-

217;
New York pract�ce, 148, 151-152.

Inqu�s�t�on, Wr�t of, 14, 15.

Inst�tut�ons, the slower the�r growth the more endur�ng they are, 1;
Engl�sh source of Amer�can �nst�tut�ons, 98, 266-267;
the Roman Cathol�c church and Amer�can �nst�tut�ons, 249-250.

Intestate success�on 167-169.



Ives case, 65-69, 153.

Jacobs case, 49-57, 153, 154.

James I., 17, 30n, 31n.

Japan, 27-29, 197.

Jefferson, Thomas, 186, 187, 189, 197, 205.

John, K�ng, 4, 7, 12, 25.

Judges, qual�f�cat�ons, 13, 14, 70, 142, 243-245;
bound by pr�nc�ples, rules and precedents, 46;
not �nfall�ble, 47;
duty to enforce the law, 128, 129, 209;
select�on and tenure, 139-142, 243-245;
should be defended aga�nst unjust cr�t�c�sm, 69-70, 126-128,

157-158.
See Jud�c�ary and Recall.

Jud�c�ary, power to annul unconst�tut�onal laws, 7-9, 25, 42 sqq.,
70 sqq., 87 sqq., 109 sqq.;

former dependence upon the crown, 10, 17;
has no power over leg�slat�on �n England and France, 11, 76, 77,

107;
�mportance recogn�zed �n Magna Carta, 13, 14;
defended aga�nst unjust cr�t�c�sm, 43 sqq., 130-158, 181, 193,

211-212;
government by, 45-46;
rules for determ�n�ng the const�tut�onal�ty of a statute, 45, 46, 52;
charged w�th hav�ng usurped power over leg�slat�on, 45, 70, 81;
examples of alleged abuse of power, 48-68;
cannot control leg�slat�ve d�scret�on, 52;
should avo�d jud�c�al leg�slat�on, 62, 135;
necess�ty of defend�ng aga�nst unfa�r cr�t�c�sm, 69, 70, 126-128,



158;
must enforce the B�ll of R�ghts, 77;
control over execut�ve and adm�n�strat�ve off�cers, 103-107, 111,

114;
necess�ty for conf�dence �n, 126-128;
the bulwark of l�berty, 128, 226;
�ndependence of, 141, 142, 226;
not respons�ble for delays, 142-146.
See Judges, Const�tut�onal l�m�tat�ons, Injunct�ons, and Recall.

Jud�c�ary, Federal, jur�sd�ct�on to enjo�n state off�cers, 87, 108-110,
113, 117, 119;

efforts to curta�l power of, 88, 125;
jur�sd�ct�on l�m�ted, 97;
power to annul state laws a necess�ty, 108, 109, 112, 116, 124-

129;
compels the states to obey the Const�tut�on, 113;
power to enjo�n cr�m�nal prosecut�ons by the states, 117-119;
causes of d�ssat�sfact�on w�th, 126;
oath of off�ce of judges, 127;
const�tuted as a bulwark of l�berty, 128;
assaults upon, 128, 146-152;
�ssuance of �njunct�ons �n labor d�sputes, 213-217;
power to pun�sh for contempt, 215-217.
See also Supreme Court.

Jur�sprudence, as a sc�ence, 13, 52.

Jury-tr�al, or�g�n �n Magna Carta, 15, 19-20;
early h�story, 19-20;
a r�ght assured by the jud�c�al power, 78;
not �n cases of contempt, 215.

Just�ce, pol�t�cal just�ce secured by Magna Carta, 1, 4, 13-15;
the h�ghest pol�t�cal l�berty, 13;
un�form�ty and certa�nty essent�al �n �ts adm�n�strat�on, 13;
soc�al just�ce, 43, 81-82;



delays �n �ts adm�n�strat�on, 125, 126, 142-146.

Kn�sley vs. Pratt, 137, 155.

Labor, compet�t�on of fore�gn workmen, 196, 197, 198;
cond�t�ons �n 1896, 198-199.
See Master and servant.

Labor laws, �n New York, 50, 56, 58, 59, 137, 156.

Labor un�ons, att�tude toward the courts, 131, 140-141;
some labor leaders, 131, 147, 212;
oppos�t�on to �njunct�ons, 146-152.

Labourers, Statute of, 79.

Langford vs. Un�ted States, 103.

Langton, Stephen, 5, 12.

Law, how to be adm�n�stered, 13;
w�ser than those who adm�n�ster �t, 14;
pr�nc�ple of the supremacy of the law, 14, 103-107, 111, 114;
just and equal laws, 31, 35, 36, 37, 152;
equal�ty before the law, 35, 36, 161;
grow�ng d�sregard of, 43, 201;
touches every �nd�v�dual, 85.
See Common law, Due process of law, Fundamental laws, Law

of the land, Just�ce, Judges, and Jud�c�ary.

Lawlessness, man�fested �n alleged reforms, 43;
and �n labor organ�zat�ons, 150, 217;
�ts growth �n connect�on w�th the spread of soc�al�sm, 201.

Law of the land, a phrase w�ser than those who wrote �t, 5;



the ep�tome of anc�ent and forgotten w�sdom, 5-6;
guaranteed by Magna Carta, 9, 18, 21, 22;
the equ�valent of "due process of law" (q.v.), 18;
mean�ng, 18, 19, 21, 22;
�n Amer�can const�tut�ons, 18-19, 23-24;
�n the Pet�t�on of R�ght, 23.

Lawyers, see Bar.

Lecky, W.E.H., 164.

Leg�slat�on, formerly not a panacea for all �lls, 9;
pract�cal reforms needed, 44, 205-206;
alleged soc�al leg�slat�on, 49-54, 153, 154;
part�cular leg�slat�on cr�t�c�zed as be�ng arb�trary, crude,

exper�mental, meddlesome, and oppress�ve, 52, 80, 82, 120-125,
163, 245;

a rule of construct�on, 154-155;
necess�ty for exact language, 208;
great volume of statutes, 204, 208.
See Class leg�slat�on and Soc�al leg�slat�on.

Leg�slature, taxat�on or�g�nally �ts ch�ef funct�on,9;
l�m�tat�ons upon, 43-46, 51, 70, 71, 78, 81, 124;
corrupt�on charged by soc�al reformers, 44;
abandon�ng const�tut�onal quest�ons to the courts, 47;
duty to apply const�tut�onal pr�nc�ples, 52;
supreme �n �ts sphere, 52;
power to protect the publ�c health, 59, 60.
See Const�tut�onal l�m�tat�ons, Leg�slat�on, and Congress.

Leroy-Beaul�eu, P�erre Paul, 166.

L�berty, C�v�l, guaranteed by Magna Carta, 1, 4, 5;
Declarat�on of Independence, 4, 81;
early charters of the French k�ngs, 5;
wr�t of habeas corpus �ts bulwark, 15, 16;



cond�t�ons necessary for �ts perpetuat�on, 26, 36, 37;
guaranteed by the Const�tut�on, 51, 76;
leg�slat�ve �nterference w�th, 74, 80;
of v�tal concern to everyone, 84;
guarded by the common law, 98;
�ts essence, 124;
some pol�t�cal documents, 203;
threatened by temporary major�t�es (q.v.), 211.

L�berty, Const�tut�onal, Just�ce Story on, 25;
�n the custody of the Amer�can people, 26;
the P�lgr�m Fathers ass�st at �ts b�rth �n Amer�ca, 30.

L�berty, Rel�g�ous, secured by the New York const�tut�on, 12;
�dea of, �n Magna Carta, 12, 13;
establ�shed �n Amer�ca by the P�lgr�ms of Plymouth, 32, 34;
our greatest bless�ng, 34;
secured by the courts, 77-78;
favored by non-sectar�an publ�c schools, 248;
fostered �n Amer�ca by Protestants, 251, 259;
formerly den�ed to Cathol�cs �n New York, 258;
secured temporar�ly �n New York by Governor Dongan, 259.

L�ncoln, Abraham, 26, 191, 246.

Lottery case, 46.

Mad�son, James, 88, 186, 189, 197.

Magna Carta, general treatment, 1-26;
marked our greatest pol�t�cal epoch, 1;
saved England from despot�sm, 1;
the source of representat�ve government, 1-2, 16, 18;
the foundat�on of l�berty and just�ce, 1, 4;
re�ssues and conf�rmat�ons, 2, 3, 7, 8, 20, 22;
extolled by the royal governor of New York, 2;



crystall�zed and perpetuated Engl�sh l�bert�es, 2, 3, 5, 21;
all Amer�cans enjoy �ts pr�v�leges, 2, 3, 5;
granted at Runnymede, June 15, 1215, 3;
st�ll on the Engl�sh statute books, 3;
a battle-cry aga�nst tyranny, 3, 11;
modern cr�t�c�sm of, 3-4, 7, 8, 15, 19;
the value of �ts trad�t�ons, 4-5, 26;
based upon eternal truths and to endure forever, 5, 21, 203;
establ�shed the r�ghts of the �nd�v�dual as aga�nst the

government, 6, 7;
long regarded as an unalterable fundamental law, 6-10;
l�m�ted the power of the k�ng, 11, 12, 24-25;
denounced by the Pope, 12;
establ�shed the supremacy of the law, 14;
translated and expla�ned �n the churches, 14;
guaranteed the wr�t of habeas corpus, 15;
separated leg�slat�ve and execut�ve power, 16;
prevented taxat�on w�thout the consent of parl�ament, 16-17;
the law of the land, 18-22;
jury-tr�al, 19, 20;
supplemented by the statute of 1354, 22-23;
just�f�ed revolut�on for cause, 25.

Major�t�es, Temporary, may yet be restra�ned �n England, 11;
arb�trary act�on, 40, 124;
the�r alleged �nfall�b�l�ty a dangerous doctr�ne, 43;
the proposal to free them from all restra�nts, 43;
the�r ever-chang�ng op�n�ons and des�res as a rule of

const�tut�onal construct�on, 45-46;
oppress�ve class leg�slat�on, 74, 78-79;
need to be restra�ned, 75;
exerc�se of the tax�ng power, 165;
would overrule the courts, 211.
See M�nor�t�es.

Mallet, Mons�eur, 262, 266.



Marbury vs. Mad�son, 8, 72, 100, 124.

Marshall, Ch�ef Just�ce, h�s dec�s�on �n Marbury vs. Mad�son, 8-9,
72-73, 100;

on the Const�tut�on, 21;
on the suab�l�ty of a state, 88;
on the eleventh amendment, 93-94, 95;
on restra�n�ng state off�cers, 113-114;
on c�v�l l�berty, 124;
on the duty of judges, 129;
unpopular dec�s�ons, 210.

Mart�al law, as the alternat�ve of �njunct�ons, 151.

Master and servant, three common-law rules changed by
Congress, 62-63, 68;

the common law to be changed by the leg�slature, not by the
courts, 68-69, 134-135, 137-138, 155;

soundness of the common-law rules, 132-134.
See Workmen's Compensat�on.

Mayflower, 27, 29, 30, 32, 37.

Mayflower Compact, ma�n treatment, 27-41;
�ts �nterest to Amer�cans, 29, 30, 31, 40;
called the f�rst wr�tten const�tut�on, 30;
text as preserved by Governor Bradford, 30n-31n;
�ts covenant for just and equal laws, 31, 35-37;
�n�t�ated republ�can government, 31, 40.

M�nor�t�es, Engl�sh courts may yet have to protect, 11;
the�r protect�on entrusted by the founders to the courts, 25, 43,

75, 76, 78;
secure under representat�ve government, 40;
threatened by the short ballot, 223.
See Jud�c�ary.



Monroe, James, 186, 189, 197.

Moral�ty, a cond�t�on of soc�al welfare and �nd�v�dual happ�ness,
250, 252;

taught �n Cathol�c schools, 250, 255.
See Const�tut�onal Moral�ty.

Natural r�ghts, a card�nal pr�nc�ple of Magna Carta, 6.

New York c�ty, tobacco workers �n tenements, 49-57;
board of health, 50;
death-rate, 51;
tenement-house cond�t�ons, 55-57;
courts, 141, 142;
paroch�al schools, 254, 257.

New York state, const�tut�on, 12, 19, 23, 24, 49, 258;
Court of Appeals, 50, 57, 65, 80, 138, 139, 141, 145, 146, 154-

156, 212;
Bar Assoc�at�on, 75, 131, 140;
confl�cts w�th the federal courts, 87;
pract�ce as to �njunct�ons, 148, 151-152;
populat�on, 204, 234;
rel�g�ous denom�nat�ons, 256.

North Carol�na vs. Temple, 95.

Off�cers, Publ�c, respons�b�l�ty of, 14, 103-106, 111, 114, 226;
fa�r cr�t�c�sm des�rable, 47;
greater permanency of tenure advocated, 143;
the�r select�on �mportant, 221;
�n New York, 222-224.

Osborn vs. U.S. Bank, 112-114.



Parl�ament, and Magna Carta, 3;
�ts power formerly l�m�ted, 7, 8, 10;
�ts supremacy, 9-11, 17-18, 76-77, 107;
formerly bel�eved to ex�st to uphold Magna Carta, 10, 25;
�ts consent to taxat�on necessary, 16;
parl�ament of 1265 developed from the commune cons�l�um, 16;
prototype �n parl�ament of S�mon de Montfort, 18;
labor laws, 79;
statute on the Pet�t�on of R�ght, 101.

Part�es, Pol�t�cal, essent�al to free government, 206, 238-242;
should follow the representat�ve pr�nc�ple, 207;
effect of �n�t�at�ve and referendum upon, 207;
corrupt�on not cured by pr�mar�es, 236, 238;
party government, 238-242.

People vs. Koerner, 145.

People vs. Lochner, 57-58, 153.

People vs. Lust�g, 145.

People vs. Turley, 143.

Perk�ns, James Breck, 263, 264.

Persecut�on, Rel�g�ous, �n 16th and 17th centur�es, 33-34;
by Pur�tans �n Massachusetts, 33;
often really pol�t�cal, 33n, 34;
�n England, 36-37;
of Cathol�cs �n Amer�ca, 258-259.

Pet�t�on of R�ght, relat�on to Magna Carta, 15, 23;
procedure under, 99-102.

Phelps, Edward J., 26n.



P�lgr�m Fathers, debt of Amer�ca to, 29, 32, 34, 35;
framed f�rst wr�tten const�tut�on, 30;
the�r tolerance, 32, 33;
the�r relat�on to the Pur�tans, 32, 34;
hated by both Pur�tans and Caval�ers, 32;
separated Church and State and establ�shed rel�g�ous l�berty,

32, 34;
the�r exper�ment �n commun�sm, 37-39;
establ�shed representat�ve government �n Amer�ca, 39;
m�l�tary preparedness, 41.
See Mayflower Compact.

Plymouth colony, government of, 23, 37, 39;
Governor Bradford's annals of, 30n;



freedom from rel�g�ous persecut�on, 33;
absorbed by Massachusetts �n 1691, 37.

Po�ndexter vs. Greenhow, 112.

Pol�ce power, exerc�sed by the leg�slature, 60;
�ts just exerc�se not h�ndered by the courts, 81-82;
very comprehens�ve, 211.

Precedents, the�r value �n the law, 22;
judges bound by, 46;
danger of establ�sh�ng, 52.

Pr�mary elect�ons, see Elect�ons.

Progress�ve party, 183, 204, 211, 217.

Proh�b�t�on, Wr�t of, 107.

Prosecut�ng attorney, h�s work, 143, 144, 146.

Prout vs. Starr, 110.

Publ�c serv�ce corporat�ons, leg�slat�ve oppress�on of, 120;
r�ght of appeal to the courts, 121-126;
regulat�on necessary, 126.

Pur�tans, the�r relat�on to the P�lgr�ms, 32, 34;
the�r v�ews, 32-33;
our debt to them, 34;
the�r �nfluence �n England, 34-35.

Quakers, 33n.

Quo warranto, Wr�t of, 107.



Ra�lroads, oppressed by leg�slat�on, 120, 121, 123.

Recall, a menace to our republ�can governments, 39, 193, 205-
207, 209-211;

ag�tat�on for, 47;
appl�ed to jud�c�al dec�s�ons, 211.

Referendum, see In�t�at�ve.

Rel�g�on, grow�ng d�srespect for, 201;
�mpract�cable to teach �t �n the publ�c schools, 248;
the foundat�on of our soc�al order, 250-252;
should be taught systemat�cally to school ch�ldren, 252-254,

256;
rel�g�ous denom�nat�ons �n the Un�ted States, 255-256.
See L�berty and Persecut�on.

Representat�ve government, foundat�on la�d by Magna Carta, 4,
16, 18;

synonymous w�th the republ�can form of government guaranteed
by the Const�tut�on, 31, 39, 75, 76, 227;

f�rst establ�shed �n Amer�ca by the P�lgr�ms, 31, 39, 40;
a development from democracy, 39;
menaced by modern pol�t�cal nostrums, 39, 43, 204-211, 228,

245-246;
the form may surv�ve the substance, 46;
depends upon the electorate, 206;
�nvolved �n nom�nat�ng convent�ons, 225 sqq.;
contr�but�on of Engl�sh-speak�ng race, 226.

Republ�can form of government, see Representat�ve government.

Republ�can party, campa�gns, 178 sqq.;
pr�nc�ples, 217-218;
New York convent�on of 1914, 234.



Revolut�on, Amer�can, 25, 162, 262-266.

Roman Cathol�c church, paroch�al schools, 247-260;
sacr�f�ces for educat�on, 247, 254;
att�tude toward publ�c schools, 248-249;
teaches character, good c�t�zensh�p and moral�ty, 250, 252, 253,

255, 256;
�ncreas�ng strength �n the Un�ted States, 256;
formerly persecuted �n Amer�ca, 258-259.

Rome, 6, 27, 44, 168.

Roosevelt, Theodore, 56-67, 121, 153-156, 159-160, 183-189,
209, 213-215.

Root, El�hu, 75, 153, 176, 185, 194.

Separat�on of powers, see Government.

Sh�ntō, worsh�p of, 27-29.

Sh�p-Money, Case of, 17.

Short ballot, see Elect�ons.

S�xteenth amendment, 83, 83n.

Soc�al�sm, tends to destroy rel�g�on, moral�ty and law, 201;
oppos�t�on of Soc�al�sts to the courts, 211.
See Commun�sm.

Soc�al reform, as class leg�slat�on, 43;
pract�cal reform can be effected by elect�ng leg�slators of

character and ab�l�ty, 44;
not to be accompl�shed by exalt�ng the leg�slature at the

expense of the courts, 44, 45, 84, 140;



not �mpeded by the courts or our const�tut�ons, 56, 68-69, 81-82,
135, 137, 155.

Stand�sh, Myles, 33, 41.

State governments, Amer�can, reserved powers of the states, 61,
62, 177;

suab�l�ty of a state, 87 sqq.;
theory of �mmun�ty from su�t, 98;
proh�b�t�ons aga�nst, 110;
compelled to obey the federal Const�tut�on, 113;
state off�cers are suable, 114;
confl�cts w�th the federal courts, 117-128;
r�ght to regulate �nher�tances, 160, 167-172;
governmental funct�ons, 172;
threatened by pr�mar�es, 246.

Str�kes, use of �njunct�ons to suppress, 146-152, 212-215;
Pullman str�ke of 1894, 148, 151, 215-216.

Supremacy and Un�form�ty, Acts of, 32, 36-37.

Supreme Court, Federal, some �mportant dec�s�ons, 8, 57, 60, 61,
62, 72, 89, 93, 95, 96, 100, 101, 113, 173;

v�ew of due process of law, 21-22;
attacks upon, 63, 64, 68;
jur�sd�ct�on of su�ts aga�nst states, 93 sqq.
See Jud�c�ary.

Taft, W�ll�am H., 184, 190-193, 217-218.

Tar�ff, doctr�ne of protect�ve, 193-201;
non-part�san comm�ss�ons, 194, 218;
free trade favored by the Democrats, 195, 198;
act of July 4, 1789, 196;
ev�ls of Democrat�c leg�slat�on, 198, 199;



not respons�ble for the h�gh cost of l�v�ng, 199.

Taxat�on, the ch�ef leg�slat�ve funct�on �n the 13th and 14th
centur�es, 9, 16;

prov�s�ons �n Magna Carta, 16;
control of parl�ament over, 16, 17;
early controvers�es �n England, 16-18;
and representat�on, 16-17, 162-163;
essent�ally a leg�slat�ve funct�on, 17;
�nher�tance tax, 159-160, 167-173;
�ncome tax, 159, 173-175;
power to tax �s the power to destroy, 160;
confl�ct of state and federal, 160;
should be equal and apport�oned, 161;
tax�ng power l�able to abuse, 161;
proport�onal taxat�on, 161-163;
federal rule of apport�onment, 173-174;
exc�se tax, 173.
See Graduated taxat�on.

Tenement case, see Jacobs case.

Throop, Governor, 221.

Truth, �nd�spensable even �n pol�t�cal d�scuss�ons, 69;
tr�te truths often the most valuable, 202;
eternal, 203.

Turgot, Baron de L'Aulne, 264.

Unconst�tut�onal laws, Amer�can doctr�ne based upon the statute
of 1369, 7, 8, 11;

doctr�ne formerly recogn�zed �n England, 7-10;
Engl�sh courts may yet annul, 11;
examples, 49, 57, 61, 65, 122, 123, 137, 209;
Ham�lton's v�ews, 71-72;



cannot always be annulled by the courts, 170-171.
See Const�tut�onal l�m�tat�ons.

Un�ted States of Amer�ca, termed a government of laws and not of
men, 124;

populat�on, 204;
debt to France, 262-266;
treaty of all�ance w�th France, 265;
pol�cy of neutral�ty �n European wars, 268-270;
fore�gn relat�ons �n the hands of the Pres�dent, 269.

Un�ted States vs. Lee, 101.

Un�ted States vs. O'Keefe, 100.

Vassal vs. Massachusetts, 90.

Wash�ngton, George, 35, 186, 187, 189, 197, 263, 268.

W�llcox vs. Consol�dated Gas Co., 122.

W�lson, Woodrow, 195, 198, 217, 241.

Workmen's Compensat�on laws, federal enactments, 61-64, 67-68;
New York statute, 65-69;
leg�slat�on not prevented by the courts or the Const�tut�on, 68-

69, 82;
general d�scuss�on, 132-138;
should be conf�ned to hazardous employments, 134-136;
the Br�t�sh act, 135.
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