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FEDERALIST. No. 1

General Introduct�on

For the Independent Journal.

HAMILTON

To the People of the State of New York:

AFTER an unequ�vocal exper�ence of the �neff�cacy of the subs�st�ng
federal government, you are called upon to del�berate on a new
Const�tut�on for the Un�ted States of Amer�ca. The subject speaks �ts
own �mportance; comprehend�ng �n �ts consequences noth�ng less
than the ex�stence of the UNION, the safety and welfare of the parts
of wh�ch �t �s composed, the fate of an emp�re �n many respects the
most �nterest�ng �n the world. It has been frequently remarked that �t
seems to have been reserved to the people of th�s country, by the�r
conduct and example, to dec�de the �mportant quest�on, whether
soc�et�es of men are really capable or not of establ�sh�ng good
government from reflect�on and cho�ce, or whether they are forever
dest�ned to depend for the�r pol�t�cal const�tut�ons on acc�dent and
force. If there be any truth �n the remark, the cr�s�s at wh�ch we are
arr�ved may w�th propr�ety be regarded as the era �n wh�ch that
dec�s�on �s to be made; and a wrong elect�on of the part we shall act
may, �n th�s v�ew, deserve to be cons�dered as the general
m�sfortune of mank�nd.

Th�s �dea w�ll add the �nducements of ph�lanthropy to those of
patr�ot�sm, to he�ghten the sol�c�tude wh�ch all cons�derate and good
men must feel for the event. Happy w�ll �t be �f our cho�ce should be
d�rected by a jud�c�ous est�mate of our true �nterests, unperplexed
and unb�ased by cons�derat�ons not connected w�th the publ�c good.



But th�s �s a th�ng more ardently to be w�shed than ser�ously to be
expected. The plan offered to our del�berat�ons affects too many
part�cular �nterests, �nnovates upon too many local �nst�tut�ons, not to
�nvolve �n �ts d�scuss�on a var�ety of objects fore�gn to �ts mer�ts, and
of v�ews, pass�ons and prejud�ces l�ttle favorable to the d�scovery of
truth.

Among the most form�dable of the obstacles wh�ch the new
Const�tut�on w�ll have to encounter may read�ly be d�st�ngu�shed the
obv�ous �nterest of a certa�n class of men �n every State to res�st all
changes wh�ch may hazard a d�m�nut�on of the power, emolument,
and consequence of the off�ces they hold under the State
establ�shments; and the perverted amb�t�on of another class of men,
who w�ll e�ther hope to aggrand�ze themselves by the confus�ons of
the�r country, or w�ll flatter themselves w�th fa�rer prospects of
elevat�on from the subd�v�s�on of the emp�re �nto several part�al
confederac�es than from �ts un�on under one government.

It �s not, however, my des�gn to dwell upon observat�ons of th�s
nature. I am well aware that �t would be d�s�ngenuous to resolve
�nd�scr�m�nately the oppos�t�on of any set of men (merely because
the�r s�tuat�ons m�ght subject them to susp�c�on) �nto �nterested or
amb�t�ous v�ews. Candor w�ll obl�ge us to adm�t that even such men
may be actuated by upr�ght �ntent�ons; and �t cannot be doubted that
much of the oppos�t�on wh�ch has made �ts appearance, or may
hereafter make �ts appearance, w�ll spr�ng from sources, blameless
at least, �f not respectable—the honest errors of m�nds led astray by
preconce�ved jealous�es and fears. So numerous �ndeed and so
powerful are the causes wh�ch serve to g�ve a false b�as to the
judgment, that we, upon many occas�ons, see w�se and good men
on the wrong as well as on the r�ght s�de of quest�ons of the f�rst
magn�tude to soc�ety. Th�s c�rcumstance, �f duly attended to, would
furn�sh a lesson of moderat�on to those who are ever so much
persuaded of the�r be�ng �n the r�ght �n any controversy. And a further
reason for caut�on, �n th�s respect, m�ght be drawn from the reflect�on
that we are not always sure that those who advocate the truth are
�nfluenced by purer pr�nc�ples than the�r antagon�sts. Amb�t�on,



avar�ce, personal an�mos�ty, party oppos�t�on, and many other
mot�ves not more laudable than these, are apt to operate as well
upon those who support as those who oppose the r�ght s�de of a
quest�on. Were there not even these �nducements to moderat�on,
noth�ng could be more �ll-judged than that �ntolerant sp�r�t wh�ch has,
at all t�mes, character�zed pol�t�cal part�es. For �n pol�t�cs, as �n
rel�g�on, �t �s equally absurd to a�m at mak�ng proselytes by f�re and
sword. Heres�es �n e�ther can rarely be cured by persecut�on.

And yet, however just these sent�ments w�ll be allowed to be, we
have already suff�c�ent �nd�cat�ons that �t w�ll happen �n th�s as �n all
former cases of great nat�onal d�scuss�on. A torrent of angry and
mal�gnant pass�ons w�ll be let loose. To judge from the conduct of the
oppos�te part�es, we shall be led to conclude that they w�ll mutually
hope to ev�nce the justness of the�r op�n�ons, and to �ncrease the
number of the�r converts by the loudness of the�r declamat�ons and
the b�tterness of the�r �nvect�ves. An enl�ghtened zeal for the energy
and eff�c�ency of government w�ll be st�gmat�zed as the offspr�ng of a
temper fond of despot�c power and host�le to the pr�nc�ples of l�berty.
An over-scrupulous jealousy of danger to the r�ghts of the people,
wh�ch �s more commonly the fault of the head than of the heart, w�ll
be represented as mere pretense and art�f�ce, the stale ba�t for
popular�ty at the expense of the publ�c good. It w�ll be forgotten, on
the one hand, that jealousy �s the usual concom�tant of love, and that
the noble enthus�asm of l�berty �s apt to be �nfected w�th a sp�r�t of
narrow and �ll�beral d�strust. On the other hand, �t w�ll be equally
forgotten that the v�gor of government �s essent�al to the secur�ty of
l�berty; that, �n the contemplat�on of a sound and well-�nformed
judgment, the�r �nterest can never be separated; and that a
dangerous amb�t�on more often lurks beh�nd the spec�ous mask of
zeal for the r�ghts of the people than under the forb�dden appearance
of zeal for the f�rmness and eff�c�ency of government. H�story w�ll
teach us that the former has been found a much more certa�n road to
the �ntroduct�on of despot�sm than the latter, and that of those men
who have overturned the l�bert�es of republ�cs, the greatest number
have begun the�r career by pay�ng an obsequ�ous court to the
people; commenc�ng demagogues, and end�ng tyrants.



In the course of the preced�ng observat�ons, I have had an eye, my
fellow-c�t�zens, to putt�ng you upon your guard aga�nst all attempts,
from whatever quarter, to �nfluence your dec�s�on �n a matter of the
utmost moment to your welfare, by any �mpress�ons other than those
wh�ch may result from the ev�dence of truth. You w�ll, no doubt, at the
same t�me, have collected from the general scope of them, that they
proceed from a source not unfr�endly to the new Const�tut�on. Yes,
my countrymen, I own to you that, after hav�ng g�ven �t an attent�ve
cons�derat�on, I am clearly of op�n�on �t �s your �nterest to adopt �t. I
am conv�nced that th�s �s the safest course for your l�berty, your
d�gn�ty, and your happ�ness. I affect not reserves wh�ch I do not feel.
I w�ll not amuse you w�th an appearance of del�berat�on when I have
dec�ded. I frankly acknowledge to you my conv�ct�ons, and I w�ll
freely lay before you the reasons on wh�ch they are founded. The
consc�ousness of good �ntent�ons d�sda�ns amb�gu�ty. I shall not,
however, mult�ply profess�ons on th�s head. My mot�ves must rema�n
�n the depos�tory of my own breast. My arguments w�ll be open to all,
and may be judged of by all. They shall at least be offered �n a sp�r�t
wh�ch w�ll not d�sgrace the cause of truth.

I propose, �n a ser�es of papers, to d�scuss the follow�ng �nterest�ng
part�culars:

THE UTILITY OF THE UNION TO YOUR POLITICAL PROSPERITY

THE INSUFFICIENCY OF THE PRESENT CONFEDERATION
TO PRESERVE THAT UNION THE NECESSITY OF A
GOVERNMENT AT LEAST
EQUALLY ENERGETIC WITH THE ONE PROPOSED, TO THE
ATTAINMENT OF THIS
OBJECT THE CONFORMITY OF THE PROPOSED
CONSTITUTION TO THE TRUE
PRINCIPLES OF REPUBLICAN GOVERNMENT
ITS ANALOGY TO YOUR OWN STATE CONSTITUTION
and lastly, THE ADDITIONAL SECURITY WHICH ITS
ADOPTION WILL AFFORD TO THE PRESERVATION OF THAT



SPECIES OF
GOVERNMENT, TO LIBERTY, AND TO PROPERTY.

In the progress of th�s d�scuss�on I shall endeavor to g�ve a
sat�sfactory answer to all the object�ons wh�ch shall have made the�r
appearance, that may seem to have any cla�m to your attent�on.

It may perhaps be thought superfluous to offer arguments to prove
the ut�l�ty of the UNION, a po�nt, no doubt, deeply engraved on the
hearts of the great body of the people �n every State, and one, wh�ch
�t may be �mag�ned, has no adversar�es. But the fact �s, that we
already hear �t wh�spered �n the pr�vate c�rcles of those who oppose
the new Const�tut�on, that the th�rteen States are of too great extent
for any general system, and that we must of necess�ty resort to
separate confederac�es of d�st�nct port�ons of the whole.1 Th�s
doctr�ne w�ll, �n all probab�l�ty, be gradually propagated, t�ll �t has
votar�es enough to countenance an open avowal of �t. For noth�ng
can be more ev�dent, to those who are able to take an enlarged v�ew
of the subject, than the alternat�ve of an adopt�on of the new
Const�tut�on or a d�smemberment of the Un�on. It w�ll therefore be of
use to beg�n by exam�n�ng the advantages of that Un�on, the certa�n
ev�ls, and the probable dangers, to wh�ch every State w�ll be
exposed from �ts d�ssolut�on. Th�s shall accord�ngly const�tute the
subject of my next address.

PUBLIUS.

1 The same �dea, trac�ng the arguments to the�r consequences, �s
held out �n several of the late publ�cat�ons aga�nst the new
Const�tut�on.

FEDERALIST No. 2



Concern�ng Dangers from Fore�gn Force and Influence

For the Independent Journal.

JAY

To the People of the State of New York:

WHEN the people of Amer�ca reflect that they are now called upon to
dec�de a quest�on, wh�ch, �n �ts consequences, must prove one of the
most �mportant that ever engaged the�r attent�on, the propr�ety of
the�r tak�ng a very comprehens�ve, as well as a very ser�ous, v�ew of
�t, w�ll be ev�dent.

Noth�ng �s more certa�n than the �nd�spensable necess�ty of
government, and �t �s equally unden�able, that whenever and
however �t �s �nst�tuted, the people must cede to �t some of the�r
natural r�ghts �n order to vest �t w�th requ�s�te powers. It �s well worthy
of cons�derat�on therefore, whether �t would conduce more to the
�nterest of the people of Amer�ca that they should, to all general
purposes, be one nat�on, under one federal government, or that they
should d�v�de themselves �nto separate confederac�es, and g�ve to
the head of each the same k�nd of powers wh�ch they are adv�sed to
place �n one nat�onal government.

It has unt�l lately been a rece�ved and uncontrad�cted op�n�on that the
prosper�ty of the people of Amer�ca depended on the�r cont�nu�ng
f�rmly un�ted, and the w�shes, prayers, and efforts of our best and
w�sest c�t�zens have been constantly d�rected to that object. But
pol�t�c�ans now appear, who �ns�st that th�s op�n�on �s erroneous, and
that �nstead of look�ng for safety and happ�ness �n un�on, we ought to
seek �t �n a d�v�s�on of the States �nto d�st�nct confederac�es or
sovere�gnt�es. However extraord�nary th�s new doctr�ne may appear,
�t nevertheless has �ts advocates; and certa�n characters who were
much opposed to �t formerly, are at present of the number. Whatever
may be the arguments or �nducements wh�ch have wrought th�s



change �n the sent�ments and declarat�ons of these gentlemen, �t
certa�nly would not be w�se �n the people at large to adopt these new
pol�t�cal tenets w�thout be�ng fully conv�nced that they are founded �n
truth and sound pol�cy.

It has often g�ven me pleasure to observe that �ndependent Amer�ca
was not composed of detached and d�stant terr�tor�es, but that one
connected, fert�le, w�despread�ng country was the port�on of our
western sons of l�berty. Prov�dence has �n a part�cular manner
blessed �t w�th a var�ety of so�ls and product�ons, and watered �t w�th
�nnumerable streams, for the del�ght and accommodat�on of �ts
�nhab�tants. A success�on of nav�gable waters forms a k�nd of cha�n
round �ts borders, as �f to b�nd �t together; wh�le the most noble r�vers
�n the world, runn�ng at conven�ent d�stances, present them w�th
h�ghways for the easy commun�cat�on of fr�endly a�ds, and the
mutual transportat�on and exchange of the�r var�ous commod�t�es.

W�th equal pleasure I have as often taken not�ce that Prov�dence has
been pleased to g�ve th�s one connected country to one un�ted
people—a people descended from the same ancestors, speak�ng the
same language, profess�ng the same rel�g�on, attached to the same
pr�nc�ples of government, very s�m�lar �n the�r manners and customs,
and who, by the�r jo�nt counsels, arms, and efforts, f�ght�ng s�de by
s�de throughout a long and bloody war, have nobly establ�shed
general l�berty and �ndependence.

Th�s country and th�s people seem to have been made for each
other, and �t appears as �f �t was the des�gn of Prov�dence, that an
�nher�tance so proper and conven�ent for a band of brethren, un�ted
to each other by the strongest t�es, should never be spl�t �nto a
number of unsoc�al, jealous, and al�en sovere�gnt�es.

S�m�lar sent�ments have h�therto preva�led among all orders and
denom�nat�ons of men among us. To all general purposes we have
un�formly been one people each �nd�v�dual c�t�zen everywhere
enjoy�ng the same nat�onal r�ghts, pr�v�leges, and protect�on. As a
nat�on we have made peace and war; as a nat�on we have
vanqu�shed our common enem�es; as a nat�on we have formed



all�ances, and made treat�es, and entered �nto var�ous compacts and
convent�ons w�th fore�gn states.

A strong sense of the value and bless�ngs of un�on �nduced the
people, at a very early per�od, to �nst�tute a federal government to
preserve and perpetuate �t. They formed �t almost as soon as they
had a pol�t�cal ex�stence; nay, at a t�me when the�r hab�tat�ons were
�n flames, when many of the�r c�t�zens were bleed�ng, and when the
progress of host�l�ty and desolat�on left l�ttle room for those calm and
mature �nqu�r�es and reflect�ons wh�ch must ever precede the
format�on of a w�se and wellbalanced government for a free people.
It �s not to be wondered at, that a government �nst�tuted �n t�mes so
�nausp�c�ous, should on exper�ment be found greatly def�c�ent and
�nadequate to the purpose �t was �ntended to answer.

Th�s �ntell�gent people perce�ved and regretted these defects. St�ll
cont�nu�ng no less attached to un�on than enamored of l�berty, they
observed the danger wh�ch �mmed�ately threatened the former and
more remotely the latter; and be�ng pursuaded that ample secur�ty
for both could only be found �n a nat�onal government more w�sely
framed, they as w�th one vo�ce, convened the late convent�on at
Ph�ladelph�a, to take that �mportant subject under cons�derat�on.

Th�s convent�on composed of men who possessed the conf�dence of
the people, and many of whom had become h�ghly d�st�ngu�shed by
the�r patr�ot�sm, v�rtue and w�sdom, �n t�mes wh�ch tr�ed the m�nds
and hearts of men, undertook the arduous task. In the m�ld season of
peace, w�th m�nds unoccup�ed by other subjects, they passed many
months �n cool, un�nterrupted, and da�ly consultat�on; and f�nally,
w�thout hav�ng been awed by power, or �nfluenced by any pass�ons
except love for the�r country, they presented and recommended to
the people the plan produced by the�r jo�nt and very unan�mous
counc�ls.

Adm�t, for so �s the fact, that th�s plan �s only RECOMMENDED, not
�mposed, yet let �t be remembered that �t �s ne�ther recommended to
BLIND approbat�on, nor to BLIND reprobat�on; but to that sedate and
cand�d cons�derat�on wh�ch the magn�tude and �mportance of the



subject demand, and wh�ch �t certa�nly ought to rece�ve. But th�s (as
was remarked �n the forego�ng number of th�s paper) �s more to be
w�shed than expected, that �t may be so cons�dered and exam�ned.
Exper�ence on a former occas�on teaches us not to be too sangu�ne
�n such hopes. It �s not yet forgotten that well-grounded
apprehens�ons of �mm�nent danger �nduced the people of Amer�ca to
form the memorable Congress of 1774. That body recommended
certa�n measures to the�r const�tuents, and the event proved the�r
w�sdom; yet �t �s fresh �n our memor�es how soon the press began to
teem w�th pamphlets and weekly papers aga�nst those very
measures. Not only many of the off�cers of government, who obeyed
the d�ctates of personal �nterest, but others, from a m�staken
est�mate of consequences, or the undue �nfluence of former
attachments, or whose amb�t�on a�med at objects wh�ch d�d not
correspond w�th the publ�c good, were �ndefat�gable �n the�r efforts to
pursuade the people to reject the adv�ce of that patr�ot�c Congress.
Many, �ndeed, were dece�ved and deluded, but the great major�ty of
the people reasoned and dec�ded jud�c�ously; and happy they are �n
reflect�ng that they d�d so.

They cons�dered that the Congress was composed of many w�se
and exper�enced men. That, be�ng convened from d�fferent parts of
the country, they brought w�th them and commun�cated to each other
a var�ety of useful �nformat�on. That, �n the course of the t�me they
passed together �n �nqu�r�ng �nto and d�scuss�ng the true �nterests of
the�r country, they must have acqu�red very accurate knowledge on
that head. That they were �nd�v�dually �nterested �n the publ�c l�berty
and prosper�ty, and therefore that �t was not less the�r �ncl�nat�on than
the�r duty to recommend only such measures as, after the most
mature del�berat�on, they really thought prudent and adv�sable.

These and s�m�lar cons�derat�ons then �nduced the people to rely
greatly on the judgment and �ntegr�ty of the Congress; and they took
the�r adv�ce, notw�thstand�ng the var�ous arts and endeavors used to
deter them from �t. But �f the people at large had reason to conf�de �n
the men of that Congress, few of whom had been fully tr�ed or
generally known, st�ll greater reason have they now to respect the



judgment and adv�ce of the convent�on, for �t �s well known that some
of the most d�st�ngu�shed members of that Congress, who have been
s�nce tr�ed and justly approved for patr�ot�sm and ab�l�t�es, and who
have grown old �n acqu�r�ng pol�t�cal �nformat�on, were also members
of th�s convent�on, and carr�ed �nto �t the�r accumulated knowledge
and exper�ence.

It �s worthy of remark that not only the f�rst, but every succeed�ng
Congress, as well as the late convent�on, have �nvar�ably jo�ned w�th
the people �n th�nk�ng that the prosper�ty of Amer�ca depended on �ts
Un�on. To preserve and perpetuate �t was the great object of the
people �n form�ng that convent�on, and �t �s also the great object of
the plan wh�ch the convent�on has adv�sed them to adopt. W�th what
propr�ety, therefore, or for what good purposes, are attempts at th�s
part�cular per�od made by some men to deprec�ate the �mportance of
the Un�on? Or why �s �t suggested that three or four confederac�es
would be better than one? I am persuaded �n my own m�nd that the
people have always thought r�ght on th�s subject, and that the�r
un�versal and un�form attachment to the cause of the Un�on rests on
great and we�ghty reasons, wh�ch I shall endeavor to develop and
expla�n �n some ensu�ng papers. They who promote the �dea of
subst�tut�ng a number of d�st�nct confederac�es �n the room of the
plan of the convent�on, seem clearly to foresee that the reject�on of �t
would put the cont�nuance of the Un�on �n the utmost jeopardy. That
certa�nly would be the case, and I s�ncerely w�sh that �t may be as
clearly foreseen by every good c�t�zen, that whenever the d�ssolut�on
of the Un�on arr�ves, Amer�ca w�ll have reason to excla�m, �n the
words of the poet: "FAREWELL! A LONG FAREWELL TO ALL MY
GREATNESS."

PUBLIUS.

FEDERALIST No. 3



The Same Subject Cont�nued

(Concern�ng Dangers From Fore�gn Force and Influence)

For the Independent Journal.

JAY

To the People of the State of New York:

IT IS not a new observat�on that the people of any country (�f, l�ke the
Amer�cans, �ntell�gent and well�nformed) seldom adopt and stead�ly
persevere for many years �n an erroneous op�n�on respect�ng the�r
�nterests. That cons�derat�on naturally tends to create great respect
for the h�gh op�n�on wh�ch the people of Amer�ca have so long and
un�formly enterta�ned of the �mportance of the�r cont�nu�ng f�rmly
un�ted under one federal government, vested w�th suff�c�ent powers
for all general and nat�onal purposes.

The more attent�vely I cons�der and �nvest�gate the reasons wh�ch
appear to have g�ven b�rth to th�s op�n�on, the more I become
conv�nced that they are cogent and conclus�ve.

Among the many objects to wh�ch a w�se and free people f�nd �t
necessary to d�rect the�r attent�on, that of prov�d�ng for the�r SAFETY
seems to be the f�rst. The SAFETY of the people doubtless has
relat�on to a great var�ety of c�rcumstances and cons�derat�ons, and
consequently affords great lat�tude to those who w�sh to def�ne �t
prec�sely and comprehens�vely.

At present I mean only to cons�der �t as �t respects secur�ty for the
preservat�on of peace and tranqu�ll�ty, as well as aga�nst dangers
from FOREIGN ARMS AND INFLUENCE, as from dangers of the
LIKE KIND ar�s�ng from domest�c causes. As the former of these



comes f�rst �n order, �t �s proper �t should be the f�rst d�scussed. Let
us therefore proceed to exam�ne whether the people are not r�ght �n
the�r op�n�on that a cord�al Un�on, under an eff�c�ent nat�onal
government, affords them the best secur�ty that can be dev�sed
aga�nst HOSTILITIES from abroad.

The number of wars wh�ch have happened or w�ll happen �n the
world w�ll always be found to be �n proport�on to the number and
we�ght of the causes, whether REAL or PRETENDED, wh�ch
PROVOKE or INVITE them. If th�s remark be just, �t becomes useful
to �nqu�re whether so many JUST causes of war are l�kely to be
g�ven by UNITED AMERICA as by DISUNITED Amer�ca; for �f �t
should turn out that Un�ted Amer�ca w�ll probably g�ve the fewest,
then �t w�ll follow that �n th�s respect the Un�on tends most to
preserve the people �n a state of peace w�th other nat�ons.

The JUST causes of war, for the most part, ar�se e�ther from v�olat�on
of treat�es or from d�rect v�olence. Amer�ca has already formed
treat�es w�th no less than s�x fore�gn nat�ons, and all of them, except
Pruss�a, are mar�t�me, and therefore able to annoy and �njure us.
She has also extens�ve commerce w�th Portugal, Spa�n, and Br�ta�n,
and, w�th respect to the two latter, has, �n add�t�on, the c�rcumstance
of ne�ghborhood to attend to.

It �s of h�gh �mportance to the peace of Amer�ca that she observe the
laws of nat�ons towards all these powers, and to me �t appears
ev�dent that th�s w�ll be more perfectly and punctually done by one
nat�onal government than �t could be e�ther by th�rteen separate
States or by three or four d�st�nct confederac�es.

Because when once an eff�c�ent nat�onal government �s establ�shed,
the best men �n the country w�ll not only consent to serve, but also
w�ll generally be appo�nted to manage �t; for, although town or
country, or other contracted �nfluence, may place men �n State
assembl�es, or senates, or courts of just�ce, or execut�ve
departments, yet more general and extens�ve reputat�on for talents
and other qual�f�cat�ons w�ll be necessary to recommend men to
off�ces under the nat�onal government,—espec�ally as �t w�ll have the



w�dest f�eld for cho�ce, and never exper�ence that want of proper
persons wh�ch �s not uncommon �n some of the States. Hence, �t w�ll
result that the adm�n�strat�on, the pol�t�cal counsels, and the jud�c�al
dec�s�ons of the nat�onal government w�ll be more w�se, systemat�cal,
and jud�c�ous than those of �nd�v�dual States, and consequently more
sat�sfactory w�th respect to other nat�ons, as well as more SAFE w�th
respect to us.

Because, under the nat�onal government, treat�es and art�cles of
treat�es, as well as the laws of nat�ons, w�ll always be expounded �n
one sense and executed �n the same manner,—whereas,
adjud�cat�ons on the same po�nts and quest�ons, �n th�rteen States,
or �n three or four confederac�es, w�ll not always accord or be
cons�stent; and that, as well from the var�ety of �ndependent courts
and judges appo�nted by d�fferent and �ndependent governments, as
from the d�fferent local laws and �nterests wh�ch may affect and
�nfluence them. The w�sdom of the convent�on, �n comm�tt�ng such
quest�ons to the jur�sd�ct�on and judgment of courts appo�nted by and
respons�ble only to one nat�onal government, cannot be too much
commended.

Because the prospect of present loss or advantage may often tempt
the govern�ng party �n one or two States to swerve from good fa�th
and just�ce; but those temptat�ons, not reach�ng the other States, and
consequently hav�ng l�ttle or no �nfluence on the nat�onal
government, the temptat�on w�ll be fru�tless, and good fa�th and
just�ce be preserved. The case of the treaty of peace w�th Br�ta�n
adds great we�ght to th�s reason�ng.

Because, even �f the govern�ng party �n a State should be d�sposed
to res�st such temptat�ons, yet as such temptat�ons may, and
commonly do, result from c�rcumstances pecul�ar to the State, and
may affect a great number of the �nhab�tants, the govern�ng party
may not always be able, �f w�ll�ng, to prevent the �njust�ce med�tated,
or to pun�sh the aggressors. But the nat�onal government, not be�ng
affected by those local c�rcumstances, w�ll ne�ther be �nduced to



comm�t the wrong themselves, nor want power or �ncl�nat�on to
prevent or pun�sh �ts comm�ss�on by others.

So far, therefore, as e�ther des�gned or acc�dental v�olat�ons of
treat�es and the laws of nat�ons afford JUST causes of war, they are
less to be apprehended under one general government than under
several lesser ones, and �n that respect the former most favors the
SAFETY of the people.

As to those just causes of war wh�ch proceed from d�rect and
unlawful v�olence, �t appears equally clear to me that one good
nat�onal government affords vastly more secur�ty aga�nst dangers of
that sort than can be der�ved from any other quarter.

Because such v�olences are more frequently caused by the pass�ons
and �nterests of a part than of the whole; of one or two States than of
the Un�on. Not a s�ngle Ind�an war has yet been occas�oned by
aggress�ons of the present federal government, feeble as �t �s; but
there are several �nstances of Ind�an host�l�t�es hav�ng been
provoked by the �mproper conduct of �nd�v�dual States, who, e�ther
unable or unw�ll�ng to restra�n or pun�sh offenses, have g�ven
occas�on to the slaughter of many �nnocent �nhab�tants.

The ne�ghborhood of Span�sh and Br�t�sh terr�tor�es, border�ng on
some States and not on others, naturally conf�nes the causes of
quarrel more �mmed�ately to the borderers. The border�ng States, �f
any, w�ll be those who, under the �mpulse of sudden �rr�tat�on, and a
qu�ck sense of apparent �nterest or �njury, w�ll be most l�kely, by d�rect
v�olence, to exc�te war w�th these nat�ons; and noth�ng can so
effectually obv�ate that danger as a nat�onal government, whose
w�sdom and prudence w�ll not be d�m�n�shed by the pass�ons wh�ch
actuate the part�es �mmed�ately �nterested.

But not only fewer just causes of war w�ll be g�ven by the nat�onal
government, but �t w�ll also be more �n the�r power to accommodate
and settle them am�cably. They w�ll be more temperate and cool, and
�n that respect, as well as �n others, w�ll be more �n capac�ty to act
adv�sedly than the offend�ng State. The pr�de of states, as well as of



men, naturally d�sposes them to just�fy all the�r act�ons, and opposes
the�r acknowledg�ng, correct�ng, or repa�r�ng the�r errors and
offenses. The nat�onal government, �n such cases, w�ll not be
affected by th�s pr�de, but w�ll proceed w�th moderat�on and candor to
cons�der and dec�de on the means most proper to extr�cate them
from the d�ff�cult�es wh�ch threaten them.

Bes�des, �t �s well known that acknowledgments, explanat�ons, and
compensat�ons are often accepted as sat�sfactory from a strong
un�ted nat�on, wh�ch would be rejected as unsat�sfactory �f offered by
a State or confederacy of l�ttle cons�derat�on or power.

In the year 1685, the state of Genoa hav�ng offended Lou�s XIV.,
endeavored to appease h�m. He demanded that they should send
the�r Doge, or ch�ef mag�strate, accompan�ed by four of the�r
senators, to FRANCE, to ask h�s pardon and rece�ve h�s terms. They
were obl�ged to subm�t to �t for the sake of peace. Would he on any
occas�on e�ther have demanded or have rece�ved the l�ke hum�l�at�on
from Spa�n, or Br�ta�n, or any other POWERFUL nat�on?
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To the People of the State of New York:

MY LAST paper ass�gned several reasons why the safety of the
people would be best secured by un�on aga�nst the danger �t may be
exposed to by JUST causes of war g�ven to other nat�ons; and those
reasons show that such causes would not only be more rarely g�ven,
but would also be more eas�ly accommodated, by a nat�onal
government than e�ther by the State governments or the proposed
l�ttle confederac�es.

But the safety of the people of Amer�ca aga�nst dangers from
FOREIGN force depends not only on the�r forbear�ng to g�ve JUST
causes of war to other nat�ons, but also on the�r plac�ng and
cont�nu�ng themselves �n such a s�tuat�on as not to INVITE host�l�ty
or �nsult; for �t need not be observed that there are PRETENDED as
well as just causes of war.

It �s too true, however d�sgraceful �t may be to human nature, that
nat�ons �n general w�ll make war whenever they have a prospect of
gett�ng anyth�ng by �t; nay, absolute monarchs w�ll often make war
when the�r nat�ons are to get noth�ng by �t, but for the purposes and
objects merely personal, such as th�rst for m�l�tary glory, revenge for
personal affronts, amb�t�on, or pr�vate compacts to aggrand�ze or
support the�r part�cular fam�l�es or part�sans. These and a var�ety of
other mot�ves, wh�ch affect only the m�nd of the sovere�gn, often lead
h�m to engage �n wars not sanct�f�ed by just�ce or the vo�ce and
�nterests of h�s people. But, �ndependent of these �nducements to
war, wh�ch are more prevalent �n absolute monarch�es, but wh�ch
well deserve our attent�on, there are others wh�ch affect nat�ons as
often as k�ngs; and some of them w�ll on exam�nat�on be found to
grow out of our relat�ve s�tuat�on and c�rcumstances.

W�th France and w�th Br�ta�n we are r�vals �n the f�sher�es, and can
supply the�r markets cheaper than they can themselves,
notw�thstand�ng any efforts to prevent �t by bount�es on the�r own or
dut�es on fore�gn f�sh.



W�th them and w�th most other European nat�ons we are r�vals �n
nav�gat�on and the carry�ng trade; and we shall dece�ve ourselves �f
we suppose that any of them w�ll rejo�ce to see �t flour�sh; for, as our
carry�ng trade cannot �ncrease w�thout �n some degree d�m�n�sh�ng
the�rs, �t �s more the�r �nterest, and w�ll be more the�r pol�cy, to
restra�n than to promote �t.

In the trade to Ch�na and Ind�a, we �nterfere w�th more than one
nat�on, �nasmuch as �t enables us to partake �n advantages wh�ch
they had �n a manner monopol�zed, and as we thereby supply
ourselves w�th commod�t�es wh�ch we used to purchase from them.

The extens�on of our own commerce �n our own vessels cannot g�ve
pleasure to any nat�ons who possess terr�tor�es on or near th�s
cont�nent, because the cheapness and excellence of our
product�ons, added to the c�rcumstance of v�c�n�ty, and the enterpr�se
and address of our merchants and nav�gators, w�ll g�ve us a greater
share �n the advantages wh�ch those terr�tor�es afford, than cons�sts
w�th the w�shes or pol�cy of the�r respect�ve sovere�gns.

Spa�n th�nks �t conven�ent to shut the M�ss�ss�pp� aga�nst us on the
one s�de, and Br�ta�n excludes us from the Sa�nt Lawrence on the
other; nor w�ll e�ther of them perm�t the other waters wh�ch are
between them and us to become the means of mutual �ntercourse
and traff�c.

From these and such l�ke cons�derat�ons, wh�ch m�ght, �f cons�stent
w�th prudence, be more ampl�f�ed and deta�led, �t �s easy to see that
jealous�es and uneas�nesses may gradually sl�de �nto the m�nds and
cab�nets of other nat�ons, and that we are not to expect that they
should regard our advancement �n un�on, �n power and consequence
by land and by sea, w�th an eye of �nd�fference and composure.

The people of Amer�ca are aware that �nducements to war may ar�se
out of these c�rcumstances, as well as from others not so obv�ous at
present, and that whenever such �nducements may f�nd f�t t�me and
opportun�ty for operat�on, pretenses to color and just�fy them w�ll not
be want�ng. W�sely, therefore, do they cons�der un�on and a good



nat�onal government as necessary to put and keep them �n SUCH A
SITUATION as, �nstead of INVITING war, w�ll tend to repress and
d�scourage �t. That s�tuat�on cons�sts �n the best poss�ble state of
defense, and necessar�ly depends on the government, the arms, and
the resources of the country.

As the safety of the whole �s the �nterest of the whole, and cannot be
prov�ded for w�thout government, e�ther one or more or many, let us
�nqu�re whether one good government �s not, relat�ve to the object �n
quest�on, more competent than any other g�ven number whatever.

One government can collect and ava�l �tself of the talents and
exper�ence of the ablest men, �n whatever part of the Un�on they may
be found. It can move on un�form pr�nc�ples of pol�cy. It can
harmon�ze, ass�m�late, and protect the several parts and members,
and extend the benef�t of �ts fores�ght and precaut�ons to each. In the
format�on of treat�es, �t w�ll regard the �nterest of the whole, and the
part�cular �nterests of the parts as connected w�th that of the whole. It
can apply the resources and power of the whole to the defense of
any part�cular part, and that more eas�ly and exped�t�ously than State
governments or separate confederac�es can poss�bly do, for want of
concert and un�ty of system. It can place the m�l�t�a under one plan of
d�sc�pl�ne, and, by putt�ng the�r off�cers �n a proper l�ne of
subord�nat�on to the Ch�ef Mag�strate, w�ll, as �t were, consol�date
them �nto one corps, and thereby render them more eff�c�ent than �f
d�v�ded �nto th�rteen or �nto three or four d�st�nct �ndependent
compan�es.

What would the m�l�t�a of Br�ta�n be �f the Engl�sh m�l�t�a obeyed the
government of England, �f the Scotch m�l�t�a obeyed the government
of Scotland, and �f the Welsh m�l�t�a obeyed the government of
Wales? Suppose an �nvas�on; would those three governments (�f
they agreed at all) be able, w�th all the�r respect�ve forces, to operate
aga�nst the enemy so effectually as the s�ngle government of Great
Br�ta�n would?

We have heard much of the fleets of Br�ta�n, and the t�me may come,
�f we are w�se, when the fleets of Amer�ca may engage attent�on. But



�f one nat�onal government, had not so regulated the nav�gat�on of
Br�ta�n as to make �t a nursery for seamen—�f one nat�onal
government had not called forth all the nat�onal means and mater�als
for form�ng fleets, the�r prowess and the�r thunder would never have
been celebrated. Let England have �ts nav�gat�on and fleet—let
Scotland have �ts nav�gat�on and fleet—let Wales have �ts nav�gat�on
and fleet—let Ireland have �ts nav�gat�on and fleet—let those four of
the const�tuent parts of the Br�t�sh emp�re be under four �ndependent
governments, and �t �s easy to perce�ve how soon they would each
dw�ndle �nto comparat�ve �ns�gn�f�cance.

Apply these facts to our own case. Leave Amer�ca d�v�ded �nto
th�rteen or, �f you please, �nto three or four �ndependent governments
—what arm�es could they ra�se and pay—what fleets could they ever
hope to have? If one was attacked, would the others fly to �ts succor,
and spend the�r blood and money �n �ts defense? Would there be no
danger of the�r be�ng flattered �nto neutral�ty by �ts spec�ous
prom�ses, or seduced by a too great fondness for peace to decl�ne
hazard�ng the�r tranqu�ll�ty and present safety for the sake of
ne�ghbors, of whom perhaps they have been jealous, and whose
�mportance they are content to see d�m�n�shed? Although such
conduct would not be w�se, �t would, nevertheless, be natural. The
h�story of the states of Greece, and of other countr�es, abounds w�th
such �nstances, and �t �s not �mprobable that what has so often
happened would, under s�m�lar c�rcumstances, happen aga�n.

But adm�t that they m�ght be w�ll�ng to help the �nvaded State or
confederacy. How, and when, and �n what proport�on shall a�ds of
men and money be afforded? Who shall command the all�ed arm�es,
and from wh�ch of them shall he rece�ve h�s orders? Who shall settle
the terms of peace, and �n case of d�sputes what ump�re shall dec�de
between them and compel acqu�escence? Var�ous d�ff�cult�es and
�nconven�ences would be �nseparable from such a s�tuat�on; whereas
one government, watch�ng over the general and common �nterests,
and comb�n�ng and d�rect�ng the powers and resources of the whole,
would be free from all these embarrassments, and conduce far more
to the safety of the people.



But whatever may be our s�tuat�on, whether f�rmly un�ted under one
nat�onal government, or spl�t �nto a number of confederac�es, certa�n
�t �s, that fore�gn nat�ons w�ll know and v�ew �t exactly as �t �s; and
they w�ll act toward us accord�ngly. If they see that our nat�onal
government �s eff�c�ent and well adm�n�stered, our trade prudently
regulated, our m�l�t�a properly organ�zed and d�sc�pl�ned, our
resources and f�nances d�screetly managed, our cred�t re-
establ�shed, our people free, contented, and un�ted, they w�ll be
much more d�sposed to cult�vate our fr�endsh�p than provoke our
resentment. If, on the other hand, they f�nd us e�ther dest�tute of an
effectual government (each State do�ng r�ght or wrong, as to �ts
rulers may seem conven�ent), or spl�t �nto three or four �ndependent
and probably d�scordant republ�cs or confederac�es, one �ncl�n�ng to
Br�ta�n, another to France, and a th�rd to Spa�n, and perhaps played
off aga�nst each other by the three, what a poor, p�t�ful f�gure w�ll
Amer�ca make �n the�r eyes! How l�able would she become not only
to the�r contempt but to the�r outrage, and how soon would dear-
bought exper�ence procla�m that when a people or fam�ly so d�v�de, �t
never fa�ls to be aga�nst themselves.
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JAY

To the People of the State of New York:

QUEEN ANNE, �n her letter of the 1st July, 1706, to the Scotch
Parl�ament, makes some observat�ons on the �mportance of the
UNION then form�ng between England and Scotland, wh�ch mer�t our
attent�on. I shall present the publ�c w�th one or two extracts from �t:
"An ent�re and perfect un�on w�ll be the sol�d foundat�on of last�ng
peace: It w�ll secure your rel�g�on, l�berty, and property; remove the
an�mos�t�es amongst yourselves, and the jealous�es and d�fferences
betw�xt our two k�ngdoms. It must �ncrease your strength, r�ches, and
trade; and by th�s un�on the whole �sland, be�ng jo�ned �n affect�on
and free from all apprehens�ons of d�fferent �nterest, w�ll be
ENABLED TO RESIST ALL ITS ENEMIES." "We most earnestly
recommend to you calmness and unan�m�ty �n th�s great and we�ghty
affa�r, that the un�on may be brought to a happy conclus�on, be�ng
the only EFFECTUAL way to secure our present and future
happ�ness, and d�sappo�nt the des�gns of our and your enem�es, who
w�ll doubtless, on th�s occas�on, USE THEIR UTMOST
ENDEAVORS TO PREVENT OR DELAY THIS UNION."

It was remarked �n the preced�ng paper, that weakness and d�v�s�ons
at home would �nv�te dangers from abroad; and that noth�ng would
tend more to secure us from them than un�on, strength, and good
government w�th�n ourselves. Th�s subject �s cop�ous and cannot
eas�ly be exhausted.

The h�story of Great Br�ta�n �s the one w�th wh�ch we are �n general
the best acqua�nted, and �t g�ves us many useful lessons. We may
prof�t by the�r exper�ence w�thout pay�ng the pr�ce wh�ch �t cost them.
Although �t seems obv�ous to common sense that the people of such
an �sland should be but one nat�on, yet we f�nd that they were for
ages d�v�ded �nto three, and that those three were almost constantly
embro�led �n quarrels and wars w�th one another. Notw�thstand�ng
the�r true �nterest w�th respect to the cont�nental nat�ons was really



the same, yet by the arts and pol�cy and pract�ces of those nat�ons,
the�r mutual jealous�es were perpetually kept �nflamed, and for a long
ser�es of years they were far more �nconven�ent and troublesome
than they were useful and ass�st�ng to each other.

Should the people of Amer�ca d�v�de themselves �nto three or four
nat�ons, would not the same th�ng happen? Would not s�m�lar
jealous�es ar�se, and be �n l�ke manner cher�shed? Instead of the�r
be�ng "jo�ned �n affect�on" and free from all apprehens�on of d�fferent
"�nterests," envy and jealousy would soon ext�ngu�sh conf�dence and
affect�on, and the part�al �nterests of each confederacy, �nstead of the
general �nterests of all Amer�ca, would be the only objects of the�r
pol�cy and pursu�ts. Hence, l�ke most other BORDERING nat�ons,
they would always be e�ther �nvolved �n d�sputes and war, or l�ve �n
the constant apprehens�on of them.

The most sangu�ne advocates for three or four confederac�es cannot
reasonably suppose that they would long rema�n exactly on an equal
foot�ng �n po�nt of strength, even �f �t was poss�ble to form them so at
f�rst; but, adm�tt�ng that to be pract�cable, yet what human
contr�vance can secure the cont�nuance of such equal�ty?
Independent of those local c�rcumstances wh�ch tend to beget and
�ncrease power �n one part and to �mpede �ts progress �n another, we
must advert to the effects of that super�or pol�cy and good
management wh�ch would probably d�st�ngu�sh the government of
one above the rest, and by wh�ch the�r relat�ve equal�ty �n strength
and cons�derat�on would be destroyed. For �t cannot be presumed
that the same degree of sound pol�cy, prudence, and fores�ght would
un�formly be observed by each of these confederac�es for a long
success�on of years.

Whenever, and from whatever causes, �t m�ght happen, and happen
�t would, that any one of these nat�ons or confederac�es should r�se
on the scale of pol�t�cal �mportance much above the degree of her
ne�ghbors, that moment would those ne�ghbors behold her w�th envy
and w�th fear. Both those pass�ons would lead them to countenance,
�f not to promote, whatever m�ght prom�se to d�m�n�sh her



�mportance; and would also restra�n them from measures calculated
to advance or even to secure her prosper�ty. Much t�me would not be
necessary to enable her to d�scern these unfr�endly d�spos�t�ons. She
would soon beg�n, not only to lose conf�dence �n her ne�ghbors, but
also to feel a d�spos�t�on equally unfavorable to them. D�strust
naturally creates d�strust, and by noth�ng �s good-w�ll and k�nd
conduct more speed�ly changed than by �nv�d�ous jealous�es and
uncand�d �mputat�ons, whether expressed or �mpl�ed.

The North �s generally the reg�on of strength, and many local
c�rcumstances render �t probable that the most Northern of the
proposed confederac�es would, at a per�od not very d�stant, be
unquest�onably more form�dable than any of the others. No sooner
would th�s become ev�dent than the NORTHERN HIVE would exc�te
the same �deas and sensat�ons �n the more southern parts of
Amer�ca wh�ch �t formerly d�d �n the southern parts of Europe. Nor
does �t appear to be a rash conjecture that �ts young swarms m�ght
often be tempted to gather honey �n the more bloom�ng f�elds and
m�lder a�r of the�r luxur�ous and more del�cate ne�ghbors.

They who well cons�der the h�story of s�m�lar d�v�s�ons and
confederac�es w�ll f�nd abundant reason to apprehend that those �n
contemplat�on would �n no other sense be ne�ghbors than as they
would be borderers; that they would ne�ther love nor trust one
another, but on the contrary would be a prey to d�scord, jealousy,
and mutual �njur�es; �n short, that they would place us exactly �n the
s�tuat�ons �n wh�ch some nat�ons doubtless w�sh to see us, v�z.,
FORMIDABLE ONLY TO EACH OTHER.

From these cons�derat�ons �t appears that those gentlemen are
greatly m�staken who suppose that all�ances offens�ve and defens�ve
m�ght be formed between these confederac�es, and would produce
that comb�nat�on and un�on of w�lls of arms and of resources, wh�ch
would be necessary to put and keep them �n a form�dable state of
defense aga�nst fore�gn enem�es.

When d�d the �ndependent states, �nto wh�ch Br�ta�n and Spa�n were
formerly d�v�ded, comb�ne �n such all�ance, or un�te the�r forces



aga�nst a fore�gn enemy? The proposed confederac�es w�ll be
DISTINCT NATIONS. Each of them would have �ts commerce w�th
fore�gners to regulate by d�st�nct treat�es; and as the�r product�ons
and commod�t�es are d�fferent and proper for d�fferent markets, so
would those treat�es be essent�ally d�fferent. D�fferent commerc�al
concerns must create d�fferent �nterests, and of course d�fferent
degrees of pol�t�cal attachment to and connect�on w�th d�fferent
fore�gn nat�ons. Hence �t m�ght and probably would happen that the
fore�gn nat�on w�th whom the SOUTHERN confederacy m�ght be at
war would be the one w�th whom the NORTHERN confederacy
would be the most des�rous of preserv�ng peace and fr�endsh�p. An
all�ance so contrary to the�r �mmed�ate �nterest would not therefore
be easy to form, nor, �f formed, would �t be observed and fulf�lled w�th
perfect good fa�th.

Nay, �t �s far more probable that �n Amer�ca, as �n Europe,
ne�ghbor�ng nat�ons, act�ng under the �mpulse of oppos�te �nterests
and unfr�endly pass�ons, would frequently be found tak�ng d�fferent
s�des. Cons�der�ng our d�stance from Europe, �t would be more
natural for these confederac�es to apprehend danger from one
another than from d�stant nat�ons, and therefore that each of them
should be more des�rous to guard aga�nst the others by the a�d of
fore�gn all�ances, than to guard aga�nst fore�gn dangers by all�ances
between themselves. And here let us not forget how much more
easy �t �s to rece�ve fore�gn fleets �nto our ports, and fore�gn arm�es
�nto our country, than �t �s to persuade or compel them to depart.
How many conquests d�d the Romans and others make �n the
characters of all�es, and what �nnovat�ons d�d they under the same
character �ntroduce �nto the governments of those whom they
pretended to protect.

Let cand�d men judge, then, whether the d�v�s�on of Amer�ca �nto any
g�ven number of �ndependent sovere�gnt�es would tend to secure us
aga�nst the host�l�t�es and �mproper �nterference of fore�gn nat�ons.

PUBLIUS.
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Concern�ng Dangers from D�ssens�ons Between the States

For the Independent Journal.

HAMILTON

To the People of the State of New York:

THE three last numbers of th�s paper have been ded�cated to an
enumerat�on of the dangers to wh�ch we should be exposed, �n a
state of d�sun�on, from the arms and arts of fore�gn nat�ons. I shall
now proceed to del�neate dangers of a d�fferent and, perhaps, st�ll
more alarm�ng k�nd—those wh�ch w�ll �n all probab�l�ty flow from
d�ssens�ons between the States themselves, and from domest�c
fact�ons and convuls�ons. These have been already �n some
�nstances sl�ghtly ant�c�pated; but they deserve a more part�cular and
more full �nvest�gat�on.

A man must be far gone �n Utop�an speculat�ons who can ser�ously
doubt that, �f these States should e�ther be wholly d�sun�ted, or only
un�ted �n part�al confederac�es, the subd�v�s�ons �nto wh�ch they
m�ght be thrown would have frequent and v�olent contests w�th each
other. To presume a want of mot�ves for such contests as an
argument aga�nst the�r ex�stence, would be to forget that men are
amb�t�ous, v�nd�ct�ve, and rapac�ous. To look for a cont�nuat�on of
harmony between a number of �ndependent, unconnected
sovere�gnt�es �n the same ne�ghborhood, would be to d�sregard the
un�form course of human events, and to set at def�ance the
accumulated exper�ence of ages.



The causes of host�l�ty among nat�ons are �nnumerable. There are
some wh�ch have a general and almost constant operat�on upon the
collect�ve bod�es of soc�ety. Of th�s descr�pt�on are the love of power
or the des�re of pre-em�nence and dom�n�on—the jealousy of power,
or the des�re of equal�ty and safety. There are others wh�ch have a
more c�rcumscr�bed though an equally operat�ve �nfluence w�th�n
the�r spheres. Such are the r�valsh�ps and compet�t�ons of commerce
between commerc�al nat�ons. And there are others, not less
numerous than e�ther of the former, wh�ch take the�r or�g�n ent�rely �n
pr�vate pass�ons; �n the attachments, enm�t�es, �nterests, hopes, and
fears of lead�ng �nd�v�duals �n the commun�t�es of wh�ch they are
members. Men of th�s class, whether the favor�tes of a k�ng or of a
people, have �n too many �nstances abused the conf�dence they
possessed; and assum�ng the pretext of some publ�c mot�ve, have
not scrupled to sacr�f�ce the nat�onal tranqu�ll�ty to personal
advantage or personal grat�f�cat�on.

The celebrated Per�cles, �n compl�ance w�th the resentment of a
prost�tute,1 at the expense of much of the blood and treasure of h�s
countrymen, attacked, vanqu�shed, and destroyed the c�ty of the
SAMNIANS. The same man, st�mulated by pr�vate p�que aga�nst the
MEGARENSIANS,2 another nat�on of Greece, or to avo�d a
prosecut�on w�th wh�ch he was threatened as an accompl�ce of a
supposed theft of the statuary Ph�d�as,3 or to get r�d of the
accusat�ons prepared to be brought aga�nst h�m for d�ss�pat�ng the
funds of the state �n the purchase of popular�ty,4 or from a
comb�nat�on of all these causes, was the pr�m�t�ve author of that
famous and fatal war, d�st�ngu�shed �n the Grec�an annals by the
name of the PELOPONNESIAN war; wh�ch, after var�ous
v�c�ss�tudes, �nterm�ss�ons, and renewals, term�nated �n the ru�n of
the Athen�an commonwealth.

The amb�t�ous card�nal, who was pr�me m�n�ster to Henry VIII.,
perm�tt�ng h�s van�ty to asp�re to the tr�ple crown,5 enterta�ned hopes
of succeed�ng �n the acqu�s�t�on of that splend�d pr�ze by the
�nfluence of the Emperor Charles V. To secure the favor and �nterest
of th�s enterpr�s�ng and powerful monarch, he prec�p�tated England



�nto a war w�th France, contrary to the pla�nest d�ctates of pol�cy, and
at the hazard of the safety and �ndependence, as well of the k�ngdom
over wh�ch he pres�ded by h�s counsels, as of Europe �n general. For
�f there ever was a sovere�gn who b�d fa�r to real�ze the project of
un�versal monarchy, �t was the Emperor Charles V., of whose
�ntr�gues Wolsey was at once the �nstrument and the dupe.

The �nfluence wh�ch the b�gotry of one female,6 the petulance of
another,7 and the cabals of a th�rd,8 had �n the contemporary pol�cy,
ferments, and pac�f�cat�ons, of a cons�derable part of Europe, are
top�cs that have been too often descanted upon not to be generally
known.

To mult�ply examples of the agency of personal cons�derat�ons �n the
product�on of great nat�onal events, e�ther fore�gn or domest�c,
accord�ng to the�r d�rect�on, would be an unnecessary waste of t�me.
Those who have but a superf�c�al acqua�ntance w�th the sources
from wh�ch they are to be drawn, w�ll themselves recollect a var�ety
of �nstances; and those who have a tolerable knowledge of human
nature w�ll not stand �n need of such l�ghts to form the�r op�n�on e�ther
of the real�ty or extent of that agency. Perhaps, however, a
reference, tend�ng to �llustrate the general pr�nc�ple, may w�th
propr�ety be made to a case wh�ch has lately happened among
ourselves. If Shays had not been a DESPERATE DEBTOR, �t �s
much to be doubted whether Massachusetts would have been
plunged �nto a c�v�l war.

But notw�thstand�ng the concurr�ng test�mony of exper�ence, �n th�s
part�cular, there are st�ll to be found v�s�onary or des�gn�ng men, who
stand ready to advocate the paradox of perpetual peace between the
States, though d�smembered and al�enated from each other. The
gen�us of republ�cs (say they) �s pac�f�c; the sp�r�t of commerce has a
tendency to soften the manners of men, and to ext�ngu�sh those
�nflammable humors wh�ch have so often k�ndled �nto wars.
Commerc�al republ�cs, l�ke ours, w�ll never be d�sposed to waste
themselves �n ru�nous content�ons w�th each other. They w�ll be



governed by mutual �nterest, and w�ll cult�vate a sp�r�t of mutual am�ty
and concord.

Is �t not (we may ask these projectors �n pol�t�cs) the true �nterest of
all nat�ons to cult�vate the same benevolent and ph�losoph�c sp�r�t? If
th�s be the�r true �nterest, have they �n fact pursued �t? Has �t not, on
the contrary, �nvar�ably been found that momentary pass�ons, and
�mmed�ate �nterest, have a more act�ve and �mper�ous control over
human conduct than general or remote cons�derat�ons of pol�cy,
ut�l�ty or just�ce? Have republ�cs �n pract�ce been less add�cted to war
than monarch�es? Are not the former adm�n�stered by MEN as well
as the latter? Are there not avers�ons, pred�lect�ons, r�valsh�ps, and
des�res of unjust acqu�s�t�ons, that affect nat�ons as well as k�ngs?
Are not popular assembl�es frequently subject to the �mpulses of
rage, resentment, jealousy, avar�ce, and of other �rregular and v�olent
propens�t�es? Is �t not well known that the�r determ�nat�ons are often
governed by a few �nd�v�duals �n whom they place conf�dence, and
are, of course, l�able to be t�nctured by the pass�ons and v�ews of
those �nd�v�duals? Has commerce h�therto done anyth�ng more than
change the objects of war? Is not the love of wealth as dom�neer�ng
and enterpr�s�ng a pass�on as that of power or glory? Have there not
been as many wars founded upon commerc�al mot�ves s�nce that
has become the preva�l�ng system of nat�ons, as were before
occas�oned by the cup�d�ty of terr�tory or dom�n�on? Has not the sp�r�t
of commerce, �n many �nstances, adm�n�stered new �ncent�ves to the
appet�te, both for the one and for the other? Let exper�ence, the least
fall�ble gu�de of human op�n�ons, be appealed to for an answer to
these �nqu�r�es.

Sparta, Athens, Rome, and Carthage were all republ�cs; two of them,
Athens and Carthage, of the commerc�al k�nd. Yet were they as often
engaged �n wars, offens�ve and defens�ve, as the ne�ghbor�ng
monarch�es of the same t�mes. Sparta was l�ttle better than a
wellregulated camp; and Rome was never sated of carnage and
conquest.



Carthage, though a commerc�al republ�c, was the aggressor �n the
very war that ended �n her destruct�on. Hann�bal had carr�ed her
arms �nto the heart of Italy and to the gates of Rome, before Sc�p�o,
�n turn, gave h�m an overthrow �n the terr�tor�es of Carthage, and
made a conquest of the commonwealth.

Ven�ce, �n later t�mes, f�gured more than once �n wars of amb�t�on, t�ll,
becom�ng an object to the other Ital�an states, Pope Jul�us II. found
means to accompl�sh that form�dable league,9 wh�ch gave a deadly
blow to the power and pr�de of th�s haughty republ�c.

The prov�nces of Holland, t�ll they were overwhelmed �n debts and
taxes, took a lead�ng and consp�cuous part �n the wars of Europe.
They had fur�ous contests w�th England for the dom�n�on of the sea,
and were among the most persever�ng and most �mplacable of the
opponents of Lou�s XIV.

In the government of Br�ta�n the representat�ves of the people
compose one branch of the nat�onal leg�slature. Commerce has
been for ages the predom�nant pursu�t of that country. Few nat�ons,
nevertheless, have been more frequently engaged �n war; and the
wars �n wh�ch that k�ngdom has been engaged have, �n numerous
�nstances, proceeded from the people.

There have been, �f I may so express �t, almost as many popular as
royal wars. The cr�es of the nat�on and the �mportun�t�es of the�r
representat�ves have, upon var�ous occas�ons, dragged the�r
monarchs �nto war, or cont�nued them �n �t, contrary to the�r
�ncl�nat�ons, and somet�mes contrary to the real �nterests of the
State. In that memorable struggle for super�or�ty between the r�val
houses of AUSTRIA and BOURBON, wh�ch so long kept Europe �n a
flame, �t �s well known that the ant�path�es of the Engl�sh aga�nst the
French, second�ng the amb�t�on, or rather the avar�ce, of a favor�te
leader,10 protracted the war beyond the l�m�ts marked out by sound
pol�cy, and for a cons�derable t�me �n oppos�t�on to the v�ews of the
court.



The wars of these two last-ment�oned nat�ons have �n a great
measure grown out of commerc�al cons�derat�ons,—the des�re of
supplant�ng and the fear of be�ng supplanted, e�ther �n part�cular
branches of traff�c or �n the general advantages of trade and
nav�gat�on.

From th�s summary of what has taken place �n other countr�es,
whose s�tuat�ons have borne the nearest resemblance to our own,
what reason can we have to conf�de �n those rever�es wh�ch would
seduce us �nto an expectat�on of peace and cord�al�ty between the
members of the present confederacy, �n a state of separat�on? Have
we not already seen enough of the fallacy and extravagance of those
�dle theor�es wh�ch have amused us w�th prom�ses of an exempt�on
from the �mperfect�ons, weaknesses and ev�ls �nc�dent to soc�ety �n
every shape? Is �t not t�me to awake from the dece�tful dream of a
golden age, and to adopt as a pract�cal max�m for the d�rect�on of our
pol�t�cal conduct that we, as well as the other �nhab�tants of the
globe, are yet remote from the happy emp�re of perfect w�sdom and
perfect v�rtue?

Let the po�nt of extreme depress�on to wh�ch our nat�onal d�gn�ty and
cred�t have sunk, let the �nconven�ences felt everywhere from a lax
and �ll adm�n�strat�on of government, let the revolt of a part of the
State of North Carol�na, the late menac�ng d�sturbances �n
Pennsylvan�a, and the actual �nsurrect�ons and rebell�ons �n
Massachusetts, declare—!

So far �s the general sense of mank�nd from correspond�ng w�th the
tenets of those who endeavor to lull asleep our apprehens�ons of
d�scord and host�l�ty between the States, �n the event of d�sun�on,
that �t has from long observat�on of the progress of soc�ety become a
sort of ax�om �n pol�t�cs, that v�c�n�ty or nearness of s�tuat�on,
const�tutes nat�ons natural enem�es. An �ntell�gent wr�ter expresses
h�mself on th�s subject to th�s effect: "NEIGHBORING NATIONS
(says he) are naturally enem�es of each other unless the�r common
weakness forces them to league �n a CONFEDERATE REPUBLIC,
and the�r const�tut�on prevents the d�fferences that ne�ghborhood



occas�ons, ext�ngu�sh�ng that secret jealousy wh�ch d�sposes all
states to aggrand�ze themselves at the expense of the�r
ne�ghbors."11 Th�s passage, at the same t�me, po�nts out the EVIL
and suggests the REMEDY.

PUBLIUS.

1 Aspas�a, v�de "Plutarch's L�fe of Per�cles."

2 Ib�d.

3 Ib�d.

4 ] Ib�d. Ph�d�as was supposed to have stolen some publ�c gold, w�th
the conn�vance of Per�cles, for the embell�shment of the statue of
M�nerva.

5 P Worn by the popes.

6 Madame de Ma�ntenon.

7 Duchess of Marlborough.

8 Madame de Pompadour.

9 The League of Cambray, comprehend�ng the Emperor, the K�ng of
France, the K�ng of Aragon, and most of the Ital�an pr�nces and
states.

10 The Duke of Marlborough.

11 V�de "Pr�nc�pes des Negoc�at�ons" par l'Abbe de Mably.
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The Same Subject Cont�nued

(Concern�ng Dangers from D�ssens�ons Between the States)

For the Independent Journal.

HAMILTON

To the People of the State of New York:

IT IS somet�mes asked, w�th an a�r of seem�ng tr�umph, what
�nducements could the States have, �f d�sun�ted, to make war upon
each other? It would be a full answer to th�s quest�on to say—
prec�sely the same �nducements wh�ch have, at d�fferent t�mes,
deluged �n blood all the nat�ons �n the world. But, unfortunately for
us, the quest�on adm�ts of a more part�cular answer. There are
causes of d�fferences w�th�n our �mmed�ate contemplat�on, of the
tendency of wh�ch, even under the restra�nts of a federal const�tut�on,
we have had suff�c�ent exper�ence to enable us to form a judgment of
what m�ght be expected �f those restra�nts were removed.

Terr�tor�al d�sputes have at all t�mes been found one of the most
fert�le sources of host�l�ty among nat�ons. Perhaps the greatest
proport�on of wars that have desolated the earth have sprung from
th�s or�g�n. Th�s cause would ex�st among us �n full force. We have a
vast tract of unsettled terr�tory w�th�n the boundar�es of the Un�ted
States. There st�ll are d�scordant and undec�ded cla�ms between
several of them, and the d�ssolut�on of the Un�on would lay a
foundat�on for s�m�lar cla�ms between them all. It �s well known that
they have heretofore had ser�ous and an�mated d�scuss�on
concern�ng the r�ghts to the lands wh�ch were ungranted at the t�me
of the Revolut�on, and wh�ch usually went under the name of crown
lands. The States w�th�n the l�m�ts of whose colon�al governments



they were compr�sed have cla�med them as the�r property, the others
have contended that the r�ghts of the crown �n th�s art�cle devolved
upon the Un�on; espec�ally as to all that part of the Western terr�tory
wh�ch, e�ther by actual possess�on, or through the subm�ss�on of the
Ind�an propr�etors, was subjected to the jur�sd�ct�on of the k�ng of
Great Br�ta�n, t�ll �t was rel�nqu�shed �n the treaty of peace. Th�s, �t
has been sa�d, was at all events an acqu�s�t�on to the Confederacy
by compact w�th a fore�gn power. It has been the prudent pol�cy of
Congress to appease th�s controversy, by preva�l�ng upon the States
to make cess�ons to the Un�ted States for the benef�t of the whole.
Th�s has been so far accompl�shed as, under a cont�nuat�on of the
Un�on, to afford a dec�ded prospect of an am�cable term�nat�on of the
d�spute. A d�smemberment of the Confederacy, however, would
rev�ve th�s d�spute, and would create others on the same subject. At
present, a large part of the vacant Western terr�tory �s, by cess�on at
least, �f not by any anter�or r�ght, the common property of the Un�on.
If that were at an end, the States wh�ch made the cess�on, on a
pr�nc�ple of federal comprom�se, would be apt when the mot�ve of the
grant had ceased, to recla�m the lands as a revers�on. The other
States would no doubt �ns�st on a proport�on, by r�ght of
representat�on. The�r argument would be, that a grant, once made,
could not be revoked; and that the just�ce of part�c�pat�ng �n terr�tory
acqu�red or secured by the jo�nt efforts of the Confederacy, rema�ned
und�m�n�shed. If, contrary to probab�l�ty, �t should be adm�tted by all
the States, that each had a r�ght to a share of th�s common stock,
there would st�ll be a d�ff�culty to be surmounted, as to a proper rule
of apport�onment. D�fferent pr�nc�ples would be set up by d�fferent
States for th�s purpose; and as they would affect the oppos�te
�nterests of the part�es, they m�ght not eas�ly be suscept�ble of a
pac�f�c adjustment.

In the w�de f�eld of Western terr�tory, therefore, we perce�ve an ample
theatre for host�le pretens�ons, w�thout any ump�re or common judge
to �nterpose between the contend�ng part�es. To reason from the past
to the future, we shall have good ground to apprehend, that the
sword would somet�mes be appealed to as the arb�ter of the�r
d�fferences. The c�rcumstances of the d�spute between Connect�cut



and Pennsylvan�a, respect�ng the land at Wyom�ng, admon�sh us not
to be sangu�ne �n expect�ng an easy accommodat�on of such
d�fferences. The art�cles of confederat�on obl�ged the part�es to
subm�t the matter to the dec�s�on of a federal court. The subm�ss�on
was made, and the court dec�ded �n favor of Pennsylvan�a. But
Connect�cut gave strong �nd�cat�ons of d�ssat�sfact�on w�th that
determ�nat�on; nor d�d she appear to be ent�rely res�gned to �t, t�ll, by
negot�at�on and management, someth�ng l�ke an equ�valent was
found for the loss she supposed herself to have susta�ned. Noth�ng
here sa�d �s �ntended to convey the sl�ghtest censure on the conduct
of that State. She no doubt s�ncerely bel�eved herself to have been
�njured by the dec�s�on; and States, l�ke �nd�v�duals, acqu�esce w�th
great reluctance �n determ�nat�ons to the�r d�sadvantage.

Those who had an opportun�ty of see�ng the �ns�de of the
transact�ons wh�ch attended the progress of the controversy between
th�s State and the d�str�ct of Vermont, can vouch the oppos�t�on we
exper�enced, as well from States not �nterested as from those wh�ch
were �nterested �n the cla�m; and can attest the danger to wh�ch the
peace of the Confederacy m�ght have been exposed, had th�s State
attempted to assert �ts r�ghts by force. Two mot�ves preponderated �n
that oppos�t�on: one, a jealousy enterta�ned of our future power; and
the other, the �nterest of certa�n �nd�v�duals of �nfluence �n the
ne�ghbor�ng States, who had obta�ned grants of lands under the
actual government of that d�str�ct. Even the States wh�ch brought
forward cla�ms, �n contrad�ct�on to ours, seemed more sol�c�tous to
d�smember th�s State, than to establ�sh the�r own pretens�ons. These
were New Hampsh�re, Massachusetts, and Connect�cut. New Jersey
and Rhode Island, upon all occas�ons, d�scovered a warm zeal for
the �ndependence of Vermont; and Maryland, t�ll alarmed by the
appearance of a connect�on between Canada and that State,
entered deeply �nto the same v�ews. These be�ng small States, saw
w�th an unfr�endly eye the perspect�ve of our grow�ng greatness. In a
rev�ew of these transact�ons we may trace some of the causes wh�ch
would be l�kely to embro�l the States w�th each other, �f �t should be
the�r unprop�t�ous dest�ny to become d�sun�ted.



The compet�t�ons of commerce would be another fru�tful source of
content�on. The States less favorably c�rcumstanced would be
des�rous of escap�ng from the d�sadvantages of local s�tuat�on, and
of shar�ng �n the advantages of the�r more fortunate ne�ghbors. Each
State, or separate confederacy, would pursue a system of
commerc�al pol�cy pecul�ar to �tself. Th�s would occas�on d�st�nct�ons,
preferences, and exclus�ons, wh�ch would beget d�scontent. The
hab�ts of �ntercourse, on the bas�s of equal pr�v�leges, to wh�ch we
have been accustomed s�nce the earl�est settlement of the country,
would g�ve a keener edge to those causes of d�scontent than they
would naturally have �ndependent of th�s c�rcumstance. WE
SHOULD BE READY TO DENOMINATE INJURIES THOSE
THINGS WHICH WERE IN REALITY THE JUSTIFIABLE ACTS OF
INDEPENDENT SOVEREIGNTIES CONSULTING A DISTINCT
INTEREST. The sp�r�t of enterpr�se, wh�ch character�zes the
commerc�al part of Amer�ca, has left no occas�on of d�splay�ng �tself
un�mproved. It �s not at all probable that th�s unbr�dled sp�r�t would
pay much respect to those regulat�ons of trade by wh�ch part�cular
States m�ght endeavor to secure exclus�ve benef�ts to the�r own
c�t�zens. The �nfract�ons of these regulat�ons, on one s�de, the efforts
to prevent and repel them, on the other, would naturally lead to
outrages, and these to repr�sals and wars.

The opportun�t�es wh�ch some States would have of render�ng others
tr�butary to them by commerc�al regulat�ons would be �mpat�ently
subm�tted to by the tr�butary States. The relat�ve s�tuat�on of New
York, Connect�cut, and New Jersey would afford an example of th�s
k�nd. New York, from the necess�t�es of revenue, must lay dut�es on
her �mportat�ons. A great part of these dut�es must be pa�d by the
�nhab�tants of the two other States �n the capac�ty of consumers of
what we �mport. New York would ne�ther be w�ll�ng nor able to forego
th�s advantage. Her c�t�zens would not consent that a duty pa�d by
them should be rem�tted �n favor of the c�t�zens of her ne�ghbors; nor
would �t be pract�cable, �f there were not th�s �mped�ment �n the way,
to d�st�ngu�sh the customers �n our own markets. Would Connect�cut
and New Jersey long subm�t to be taxed by New York for her
exclus�ve benef�t? Should we be long perm�tted to rema�n �n the qu�et



and und�sturbed enjoyment of a metropol�s, from the possess�on of
wh�ch we der�ved an advantage so od�ous to our ne�ghbors, and, �n
the�r op�n�on, so oppress�ve? Should we be able to preserve �t
aga�nst the �ncumbent we�ght of Connect�cut on the one s�de, and
the co-operat�ng pressure of New Jersey on the other? These are
quest�ons that temer�ty alone w�ll answer �n the aff�rmat�ve.

The publ�c debt of the Un�on would be a further cause of coll�s�on
between the separate States or confederac�es. The apport�onment,
�n the f�rst �nstance, and the progress�ve ext�ngu�shment afterward,
would be al�ke product�ve of �ll-humor and an�mos�ty. How would �t be
poss�ble to agree upon a rule of apport�onment sat�sfactory to all?
There �s scarcely any that can be proposed wh�ch �s ent�rely free
from real object�ons. These, as usual, would be exaggerated by the
adverse �nterest of the part�es. There are even d�ss�m�lar v�ews
among the States as to the general pr�nc�ple of d�scharg�ng the
publ�c debt. Some of them, e�ther less �mpressed w�th the
�mportance of nat�onal cred�t, or because the�r c�t�zens have l�ttle, �f
any, �mmed�ate �nterest �n the quest�on, feel an �nd�fference, �f not a
repugnance, to the payment of the domest�c debt at any rate. These
would be �ncl�ned to magn�fy the d�ff�cult�es of a d�str�but�on. Others
of them, a numerous body of whose c�t�zens are cred�tors to the
publ�c beyond proport�on of the State �n the total amount of the
nat�onal debt, would be strenuous for some equ�table and effect�ve
prov�s�on. The procrast�nat�ons of the former would exc�te the
resentments of the latter. The settlement of a rule would, �n the
meant�me, be postponed by real d�fferences of op�n�on and affected
delays. The c�t�zens of the States �nterested would clamour; fore�gn
powers would urge for the sat�sfact�on of the�r just demands, and the
peace of the States would be hazarded to the double cont�ngency of
external �nvas�on and �nternal content�on.

Suppose the d�ff�cult�es of agree�ng upon a rule surmounted, and the
apport�onment made. St�ll there �s great room to suppose that the
rule agreed upon would, upon exper�ment, be found to bear harder
upon some States than upon others. Those wh�ch were sufferers by
�t would naturally seek for a m�t�gat�on of the burden. The others



would as naturally be d�s�ncl�ned to a rev�s�on, wh�ch was l�kely to
end �n an �ncrease of the�r own �ncumbrances. The�r refusal would be
too plaus�ble a pretext to the compla�n�ng States to w�thhold the�r
contr�but�ons, not to be embraced w�th av�d�ty; and the non-
compl�ance of these States w�th the�r engagements would be a
ground of b�tter d�scuss�on and altercat�on. If even the rule adopted
should �n pract�ce just�fy the equal�ty of �ts pr�nc�ple, st�ll
del�nquenc�es �n payments on the part of some of the States would
result from a d�vers�ty of other causes—the real def�c�ency of
resources; the m�smanagement of the�r f�nances; acc�dental
d�sorders �n the management of the government; and, �n add�t�on to
the rest, the reluctance w�th wh�ch men commonly part w�th money
for purposes that have outl�ved the ex�genc�es wh�ch produced them,
and �nterfere w�th the supply of �mmed�ate wants. Del�nquenc�es,
from whatever causes, would be product�ve of compla�nts,
recr�m�nat�ons, and quarrels. There �s, perhaps, noth�ng more l�kely
to d�sturb the tranqu�ll�ty of nat�ons than the�r be�ng bound to mutual
contr�but�ons for any common object that does not y�eld an equal and
co�nc�dent benef�t. For �t �s an observat�on, as true as �t �s tr�te, that
there �s noth�ng men d�ffer so read�ly about as the payment of
money.



Laws �n v�olat�on of pr�vate contracts, as they amount to aggress�ons
on the r�ghts of those States whose c�t�zens are �njured by them, may
be cons�dered as another probable source of host�l�ty. We are not
author�zed to expect that a more l�beral or more equ�table sp�r�t
would pres�de over the leg�slat�ons of the �nd�v�dual States hereafter,
�f unrestra�ned by any add�t�onal checks, than we have heretofore
seen �n too many �nstances d�sgrac�ng the�r several codes. We have
observed the d�spos�t�on to retal�at�on exc�ted �n Connect�cut �n
consequence of the enorm�t�es perpetrated by the Leg�slature of
Rhode Island; and we reasonably �nfer that, �n s�m�lar cases, under
other c�rcumstances, a war, not of PARCHMENT, but of the sword,
would chast�se such atroc�ous breaches of moral obl�gat�on and
soc�al just�ce.

The probab�l�ty of �ncompat�ble all�ances between the d�fferent States
or confederac�es and d�fferent fore�gn nat�ons, and the effects of th�s
s�tuat�on upon the peace of the whole, have been suff�c�ently
unfolded �n some preced�ng papers. From the v�ew they have
exh�b�ted of th�s part of the subject, th�s conclus�on �s to be drawn,
that Amer�ca, �f not connected at all, or only by the feeble t�e of a
s�mple league, offens�ve and defens�ve, would, by the operat�on of
such jarr�ng all�ances, be gradually entangled �n all the pern�c�ous
labyr�nths of European pol�t�cs and wars; and by the destruct�ve
content�ons of the parts �nto wh�ch she was d�v�ded, would be l�kely
to become a prey to the art�f�ces and mach�nat�ons of powers equally
the enem�es of them all. D�v�de et �mpera1 must be the motto of
every nat�on that e�ther hates or fears us.2 PUBLIUS.

1 D�v�de and command.

2 In order that the whole subject of these papers may as soon as
poss�ble be la�d before the publ�c, �t �s proposed to publ�sh them four
t�mes a week—on Tuesday �n the New York Packet and on Thursday
�n the Da�ly Advert�ser.



FEDERALIST No. 8

The Consequences of Host�l�t�es Between the States

From the New York Packet.

Tuesday, November 20, 1787.

HAMILTON

To the People of the State of New York:

ASSUMING �t therefore as an establ�shed truth that the several
States, �n case of d�sun�on, or such comb�nat�ons of them as m�ght
happen to be formed out of the wreck of the general Confederacy,
would be subject to those v�c�ss�tudes of peace and war, of
fr�endsh�p and enm�ty, w�th each other, wh�ch have fallen to the lot of
all ne�ghbor�ng nat�ons not un�ted under one government, let us enter
�nto a conc�se deta�l of some of the consequences that would attend
such a s�tuat�on.

War between the States, �n the f�rst per�od of the�r separate
ex�stence, would be accompan�ed w�th much greater d�stresses than
�t commonly �s �n those countr�es where regular m�l�tary
establ�shments have long obta�ned. The d�sc�pl�ned arm�es always
kept on foot on the cont�nent of Europe, though they bear a
mal�gnant aspect to l�berty and economy, have, notw�thstand�ng,
been product�ve of the s�gnal advantage of render�ng sudden
conquests �mpract�cable, and of prevent�ng that rap�d desolat�on
wh�ch used to mark the progress of war pr�or to the�r �ntroduct�on.
The art of fort�f�cat�on has contr�buted to the same ends. The nat�ons
of Europe are enc�rcled w�th cha�ns of fort�f�ed places, wh�ch mutually



obstruct �nvas�on. Campa�gns are wasted �n reduc�ng two or three
front�er garr�sons, to ga�n adm�ttance �nto an enemy's country.
S�m�lar �mped�ments occur at every step, to exhaust the strength and
delay the progress of an �nvader. Formerly, an �nvad�ng army would
penetrate �nto the heart of a ne�ghbor�ng country almost as soon as
�ntell�gence of �ts approach could be rece�ved; but now a
comparat�vely small force of d�sc�pl�ned troops, act�ng on the
defens�ve, w�th the a�d of posts, �s able to �mpede, and f�nally to
frustrate, the enterpr�ses of one much more cons�derable. The
h�story of war, �n that quarter of the globe, �s no longer a h�story of
nat�ons subdued and emp�res overturned, but of towns taken and
retaken; of battles that dec�de noth�ng; of retreats more benef�c�al
than v�ctor�es; of much effort and l�ttle acqu�s�t�on.

In th�s country the scene would be altogether reversed. The jealousy
of m�l�tary establ�shments would postpone them as long as poss�ble.
The want of fort�f�cat�ons, leav�ng the front�ers of one state open to
another, would fac�l�tate �nroads. The populous States would, w�th
l�ttle d�ff�culty, overrun the�r less populous ne�ghbors. Conquests
would be as easy to be made as d�ff�cult to be reta�ned. War,
therefore, would be desultory and predatory. PLUNDER and
devastat�on ever march �n the tra�n of �rregulars. The calam�t�es of
�nd�v�duals would make the pr�nc�pal f�gure �n the events wh�ch would
character�ze our m�l�tary explo�ts.

Th�s p�cture �s not too h�ghly wrought; though, I confess, �t would not
long rema�n a just one. Safety from external danger �s the most
powerful d�rector of nat�onal conduct. Even the ardent love of l�berty
w�ll, after a t�me, g�ve way to �ts d�ctates. The v�olent destruct�on of
l�fe and property �nc�dent to war, the cont�nual effort and alarm
attendant on a state of cont�nual danger, w�ll compel nat�ons the
most attached to l�berty to resort for repose and secur�ty to
�nst�tut�ons wh�ch have a tendency to destroy the�r c�v�l and pol�t�cal
r�ghts. To be more safe, they at length become w�ll�ng to run the r�sk
of be�ng less free.



The �nst�tut�ons ch�efly alluded to are STANDING ARMIES and the
correspondent appendages of m�l�tary establ�shments. Stand�ng
arm�es, �t �s sa�d, are not prov�ded aga�nst �n the new Const�tut�on;
and �t �s therefore �nferred that they may ex�st under �t.1 The�r
ex�stence, however, from the very terms of the propos�t�on, �s, at
most, problemat�cal and uncerta�n. But stand�ng arm�es, �t may be
repl�ed, must �nev�tably result from a d�ssolut�on of the Confederacy.
Frequent war and constant apprehens�on, wh�ch requ�re a state of as
constant preparat�on, w�ll �nfall�bly produce them. The weaker States
or confederac�es would f�rst have recourse to them, to put
themselves upon an equal�ty w�th the�r more potent ne�ghbors. They
would endeavor to supply the �nfer�or�ty of populat�on and resources
by a more regular and effect�ve system of defense, by d�sc�pl�ned
troops, and by fort�f�cat�ons. They would, at the same t�me, be
necess�tated to strengthen the execut�ve arm of government, �n
do�ng wh�ch the�r const�tut�ons would acqu�re a progress�ve d�rect�on
toward monarchy. It �s of the nature of war to �ncrease the execut�ve
at the expense of the leg�slat�ve author�ty.

The exped�ents wh�ch have been ment�oned would soon g�ve the
States or confederac�es that made use of them a super�or�ty over
the�r ne�ghbors. Small states, or states of less natural strength, under
v�gorous governments, and w�th the ass�stance of d�sc�pl�ned arm�es,
have often tr�umphed over large states, or states of greater natural
strength, wh�ch have been dest�tute of these advantages. Ne�ther the
pr�de nor the safety of the more �mportant States or confederac�es
would perm�t them long to subm�t to th�s mort�fy�ng and advent�t�ous
super�or�ty. They would qu�ckly resort to means s�m�lar to those by
wh�ch �t had been effected, to re�nstate themselves �n the�r lost pre-
em�nence. Thus, we should, �n a l�ttle t�me, see establ�shed �n every
part of th�s country the same eng�nes of despot�sm wh�ch have been
the scourge of the Old World. Th�s, at least, would be the natural
course of th�ngs; and our reason�ngs w�ll be the more l�kely to be
just, �n proport�on as they are accommodated to th�s standard.

These are not vague �nferences drawn from supposed or speculat�ve
defects �n a Const�tut�on, the whole power of wh�ch �s lodged �n the



hands of a people, or the�r representat�ves and delegates, but they
are sol�d conclus�ons, drawn from the natural and necessary
progress of human affa�rs.

It may, perhaps, be asked, by way of object�on to th�s, why d�d not
stand�ng arm�es spr�ng up out of the content�ons wh�ch so often
d�stracted the anc�ent republ�cs of Greece? D�fferent answers,
equally sat�sfactory, may be g�ven to th�s quest�on. The �ndustr�ous
hab�ts of the people of the present day, absorbed �n the pursu�ts of
ga�n, and devoted to the �mprovements of agr�culture and commerce,
are �ncompat�ble w�th the cond�t�on of a nat�on of sold�ers, wh�ch was
the true cond�t�on of the people of those republ�cs. The means of
revenue, wh�ch have been so greatly mult�pl�ed by the �ncrease of
gold and s�lver and of the arts of �ndustry, and the sc�ence of f�nance,
wh�ch �s the offspr�ng of modern t�mes, concurr�ng w�th the hab�ts of
nat�ons, have produced an ent�re revolut�on �n the system of war, and
have rendered d�sc�pl�ned arm�es, d�st�nct from the body of the
c�t�zens, the �nseparable compan�ons of frequent host�l�ty.

There �s a w�de d�fference, also, between m�l�tary establ�shments �n a
country seldom exposed by �ts s�tuat�on to �nternal �nvas�ons, and �n
one wh�ch �s often subject to them, and always apprehens�ve of
them. The rulers of the former can have a good pretext, �f they are
even so �ncl�ned, to keep on foot arm�es so numerous as must of
necess�ty be ma�nta�ned �n the latter. These arm�es be�ng, �n the f�rst
case, rarely, �f at all, called �nto act�v�ty for �nter�or defense, the
people are �n no danger of be�ng broken to m�l�tary subord�nat�on.
The laws are not accustomed to relaxat�ons, �n favor of m�l�tary
ex�genc�es; the c�v�l state rema�ns �n full v�gor, ne�ther corrupted, nor
confounded w�th the pr�nc�ples or propens�t�es of the other state. The
smallness of the army renders the natural strength of the commun�ty
an over-match for �t; and the c�t�zens, not hab�tuated to look up to the
m�l�tary power for protect�on, or to subm�t to �ts oppress�ons, ne�ther
love nor fear the sold�ery; they v�ew them w�th a sp�r�t of jealous
acqu�escence �n a necessary ev�l, and stand ready to res�st a power
wh�ch they suppose may be exerted to the prejud�ce of the�r r�ghts.
The army under such c�rcumstances may usefully a�d the mag�strate



to suppress a small fact�on, or an occas�onal mob, or �nsurrect�on;
but �t w�ll be unable to enforce encroachments aga�nst the un�ted
efforts of the great body of the people.

In a country �n the pred�cament last descr�bed, the contrary of all th�s
happens. The perpetual menac�ngs of danger obl�ge the government
to be always prepared to repel �t; �ts arm�es must be numerous
enough for �nstant defense. The cont�nual necess�ty for the�r serv�ces
enhances the �mportance of the sold�er, and proport�onably degrades
the cond�t�on of the c�t�zen. The m�l�tary state becomes elevated
above the c�v�l. The �nhab�tants of terr�tor�es, often the theatre of war,
are unavo�dably subjected to frequent �nfr�ngements on the�r r�ghts,
wh�ch serve to weaken the�r sense of those r�ghts; and by degrees
the people are brought to cons�der the sold�ery not only as the�r
protectors, but as the�r super�ors. The trans�t�on from th�s d�spos�t�on
to that of cons�der�ng them masters, �s ne�ther remote nor d�ff�cult;
but �t �s very d�ff�cult to preva�l upon a people under such
�mpress�ons, to make a bold or effectual res�stance to usurpat�ons
supported by the m�l�tary power.

The k�ngdom of Great Br�ta�n falls w�th�n the f�rst descr�pt�on. An
�nsular s�tuat�on, and a powerful mar�ne, guard�ng �t �n a great
measure aga�nst the poss�b�l�ty of fore�gn �nvas�on, supersede the
necess�ty of a numerous army w�th�n the k�ngdom. A suff�c�ent force
to make head aga�nst a sudden descent, t�ll the m�l�t�a could have
t�me to rally and embody, �s all that has been deemed requ�s�te. No
mot�ve of nat�onal pol�cy has demanded, nor would publ�c op�n�on
have tolerated, a larger number of troops upon �ts domest�c
establ�shment. There has been, for a long t�me past, l�ttle room for
the operat�on of the other causes, wh�ch have been enumerated as
the consequences of �nternal war. Th�s pecul�ar fel�c�ty of s�tuat�on
has, �n a great degree, contr�buted to preserve the l�berty wh�ch that
country to th�s day enjoys, �n sp�te of the prevalent venal�ty and
corrupt�on. If, on the contrary, Br�ta�n had been s�tuated on the
cont�nent, and had been compelled, as she would have been, by that
s�tuat�on, to make her m�l�tary establ�shments at home coextens�ve
w�th those of the other great powers of Europe, she, l�ke them, would



�n all probab�l�ty be, at th�s day, a v�ct�m to the absolute power of a
s�ngle man. 'T �s poss�ble, though not easy, that the people of that
�sland may be enslaved from other causes; but �t cannot be by the
prowess of an army so �ncons�derable as that wh�ch has been
usually kept up w�th�n the k�ngdom.

If we are w�se enough to preserve the Un�on we may for ages enjoy
an advantage s�m�lar to that of an �nsulated s�tuat�on. Europe �s at a
great d�stance from us. Her colon�es �n our v�c�n�ty w�ll be l�kely to
cont�nue too much d�sproport�oned �n strength to be able to g�ve us
any dangerous annoyance. Extens�ve m�l�tary establ�shments
cannot, �n th�s pos�t�on, be necessary to our secur�ty. But �f we should
be d�sun�ted, and the �ntegral parts should e�ther rema�n separated,
or, wh�ch �s most probable, should be thrown together �nto two or
three confederac�es, we should be, �n a short course of t�me, �n the
pred�cament of the cont�nental powers of Europe —our l�bert�es
would be a prey to the means of defend�ng ourselves aga�nst the
amb�t�on and jealousy of each other.

Th�s �s an �dea not superf�c�al or fut�le, but sol�d and we�ghty. It
deserves the most ser�ous and mature cons�derat�on of every
prudent and honest man of whatever party. If such men w�ll make a
f�rm and solemn pause, and med�tate d�spass�onately on the
�mportance of th�s �nterest�ng �dea; �f they w�ll contemplate �t �n all �ts
att�tudes, and trace �t to all �ts consequences, they w�ll not hes�tate to
part w�th tr�v�al object�ons to a Const�tut�on, the reject�on of wh�ch
would �n all probab�l�ty put a f�nal per�od to the Un�on. The a�ry
phantoms that fl�t before the d�stempered �mag�nat�ons of some of �ts
adversar�es would qu�ckly g�ve place to the more substant�al forms of
dangers, real, certa�n, and form�dable.

PUBLIUS.

1 Th�s object�on w�ll be fully exam�ned �n �ts proper place, and �t w�ll
be shown that the only natural precaut�on wh�ch could have been
taken on th�s subject has been taken; and a much better one than �s



to be found �n any const�tut�on that has been heretofore framed �n
Amer�ca, most of wh�ch conta�n no guard at all on th�s subject.

FEDERALIST No. 9

The Un�on as a Safeguard Aga�nst Domest�c Fact�on and
Insurrect�on

For the Independent Journal.

HAMILTON

To the People of the State of New York:

A FIRM Un�on w�ll be of the utmost moment to the peace and l�berty
of the States, as a barr�er aga�nst domest�c fact�on and �nsurrect�on.
It �s �mposs�ble to read the h�story of the petty republ�cs of Greece
and Italy w�thout feel�ng sensat�ons of horror and d�sgust at the
d�stract�ons w�th wh�ch they were cont�nually ag�tated, and at the
rap�d success�on of revolut�ons by wh�ch they were kept �n a state of
perpetual v�brat�on between the extremes of tyranny and anarchy. If
they exh�b�t occas�onal calms, these only serve as short-l�ved
contrast to the fur�ous storms that are to succeed. If now and then
�ntervals of fel�c�ty open to v�ew, we behold them w�th a m�xture of
regret, ar�s�ng from the reflect�on that the pleas�ng scenes before us
are soon to be overwhelmed by the tempestuous waves of sed�t�on
and party rage. If momentary rays of glory break forth from the
gloom, wh�le they dazzle us w�th a trans�ent and fleet�ng br�ll�ancy,



they at the same t�me admon�sh us to lament that the v�ces of
government should pervert the d�rect�on and tarn�sh the lustre of
those br�ght talents and exalted endowments for wh�ch the favored
so�ls that produced them have been so justly celebrated.

From the d�sorders that d�sf�gure the annals of those republ�cs the
advocates of despot�sm have drawn arguments, not only aga�nst the
forms of republ�can government, but aga�nst the very pr�nc�ples of
c�v�l l�berty. They have decr�ed all free government as �ncons�stent
w�th the order of soc�ety, and have �ndulged themselves �n mal�c�ous
exultat�on over �ts fr�ends and part�sans. Happ�ly for mank�nd,
stupendous fabr�cs reared on the bas�s of l�berty, wh�ch have
flour�shed for ages, have, �n a few glor�ous �nstances, refuted the�r
gloomy soph�sms. And, I trust, Amer�ca w�ll be the broad and sol�d
foundat�on of other ed�f�ces, not less magn�f�cent, wh�ch w�ll be
equally permanent monuments of the�r errors.

But �t �s not to be den�ed that the portra�ts they have sketched of
republ�can government were too just cop�es of the or�g�nals from
wh�ch they were taken. If �t had been found �mpract�cable to have
dev�sed models of a more perfect structure, the enl�ghtened fr�ends
to l�berty would have been obl�ged to abandon the cause of that
spec�es of government as �ndefens�ble. The sc�ence of pol�t�cs,
however, l�ke most other sc�ences, has rece�ved great �mprovement.
The eff�cacy of var�ous pr�nc�ples �s now well understood, wh�ch were
e�ther not known at all, or �mperfectly known to the anc�ents. The
regular d�str�but�on of power �nto d�st�nct departments; the
�ntroduct�on of leg�slat�ve balances and checks; the �nst�tut�on of
courts composed of judges hold�ng the�r off�ces dur�ng good
behav�or; the representat�on of the people �n the leg�slature by
deput�es of the�r own elect�on: these are wholly new d�scover�es, or
have made the�r pr�nc�pal progress towards perfect�on �n modern
t�mes. They are means, and powerful means, by wh�ch the
excellences of republ�can government may be reta�ned and �ts
�mperfect�ons lessened or avo�ded. To th�s catalogue of
c�rcumstances that tend to the amel�orat�on of popular systems of
c�v�l government, I shall venture, however novel �t may appear to



some, to add one more, on a pr�nc�ple wh�ch has been made the
foundat�on of an object�on to the new Const�tut�on; I mean the
ENLARGEMENT of the ORBIT w�th�n wh�ch such systems are to
revolve, e�ther �n respect to the d�mens�ons of a s�ngle State or to the
consol�dat�on of several smaller States �nto one great Confederacy.
The latter �s that wh�ch �mmed�ately concerns the object under
cons�derat�on. It w�ll, however, be of use to exam�ne the pr�nc�ple �n
�ts appl�cat�on to a s�ngle State, wh�ch shall be attended to �n another
place.

The ut�l�ty of a Confederacy, as well to suppress fact�on and to guard
the �nternal tranqu�ll�ty of States, as to �ncrease the�r external force
and secur�ty, �s �n real�ty not a new �dea. It has been pract�ced upon
�n d�fferent countr�es and ages, and has rece�ved the sanct�on of the
most approved wr�ters on the subject of pol�t�cs. The opponents of
the plan proposed have, w�th great ass�du�ty, c�ted and c�rculated the
observat�ons of Montesqu�eu on the necess�ty of a contracted
terr�tory for a republ�can government. But they seem not to have
been appr�sed of the sent�ments of that great man expressed �n
another part of h�s work, nor to have adverted to the consequences
of the pr�nc�ple to wh�ch they subscr�be w�th such ready
acqu�escence.

When Montesqu�eu recommends a small extent for republ�cs, the
standards he had �n v�ew were of d�mens�ons far short of the l�m�ts of
almost every one of these States. Ne�ther V�rg�n�a, Massachusetts,
Pennsylvan�a, New York, North Carol�na, nor Georg�a can by any
means be compared w�th the models from wh�ch he reasoned and to
wh�ch the terms of h�s descr�pt�on apply. If we therefore take h�s
�deas on th�s po�nt as the cr�ter�on of truth, we shall be dr�ven to the
alternat�ve e�ther of tak�ng refuge at once �n the arms of monarchy, or
of spl�tt�ng ourselves �nto an �nf�n�ty of l�ttle, jealous, clash�ng,
tumultuous commonwealths, the wretched nurser�es of unceas�ng
d�scord, and the m�serable objects of un�versal p�ty or contempt.
Some of the wr�ters who have come forward on the other s�de of the
quest�on seem to have been aware of the d�lemma; and have even
been bold enough to h�nt at the d�v�s�on of the larger States as a



des�rable th�ng. Such an �nfatuated pol�cy, such a desperate
exped�ent, m�ght, by the mult�pl�cat�on of petty off�ces, answer the
v�ews of men who possess not qual�f�cat�ons to extend the�r �nfluence
beyond the narrow c�rcles of personal �ntr�gue, but �t could never
promote the greatness or happ�ness of the people of Amer�ca.

Referr�ng the exam�nat�on of the pr�nc�ple �tself to another place, as
has been already ment�oned, �t w�ll be suff�c�ent to remark here that,
�n the sense of the author who has been most emphat�cally quoted
upon the occas�on, �t would only d�ctate a reduct�on of the SIZE of
the more cons�derable MEMBERS of the Un�on, but would not
m�l�tate aga�nst the�r be�ng all comprehended �n one confederate
government. And th�s �s the true quest�on, �n the d�scuss�on of wh�ch
we are at present �nterested.

So far are the suggest�ons of Montesqu�eu from stand�ng �n
oppos�t�on to a general Un�on of the States, that he expl�c�tly treats of
a CONFEDERATE REPUBLIC as the exped�ent for extend�ng the
sphere of popular government, and reconc�l�ng the advantages of
monarchy w�th those of republ�can�sm.

"It �s very probable," (says he1) "that mank�nd would have been
obl�ged at length to l�ve constantly under the government of a s�ngle
person, had they not contr�ved a k�nd of const�tut�on that has all the
�nternal advantages of a republ�can, together w�th the external force
of a monarch�cal government. I mean a CONFEDERATE
REPUBLIC.

"Th�s form of government �s a convent�on by wh�ch several smaller
STATES agree to become members of a larger ONE, wh�ch they
�ntend to form. It �s a k�nd of assemblage of soc�et�es that const�tute
a new one, capable of �ncreas�ng, by means of new assoc�at�ons, t�ll
they arr�ve to such a degree of power as to be able to prov�de for the
secur�ty of the un�ted body.

"A republ�c of th�s k�nd, able to w�thstand an external force, may
support �tself w�thout any �nternal corrupt�ons. The form of th�s
soc�ety prevents all manner of �nconven�ences.



"If a s�ngle member should attempt to usurp the supreme author�ty,
he could not be supposed to have an equal author�ty and cred�t �n all
the confederate states. Were he to have too great �nfluence over
one, th�s would alarm the rest. Were he to subdue a part, that wh�ch
would st�ll rema�n free m�ght oppose h�m w�th forces �ndependent of
those wh�ch he had usurped and overpower h�m before he could be
settled �n h�s usurpat�on.

"Should a popular �nsurrect�on happen �n one of the confederate
states the others are able to quell �t. Should abuses creep �nto one
part, they are reformed by those that rema�n sound. The state may
be destroyed on one s�de, and not on the other; the confederacy
may be d�ssolved, and the confederates preserve the�r sovere�gnty.

"As th�s government �s composed of small republ�cs, �t enjoys the
�nternal happ�ness of each; and w�th respect to �ts external s�tuat�on,
�t �s possessed, by means of the assoc�at�on, of all the advantages of
large monarch�es."

I have thought �t proper to quote at length these �nterest�ng
passages, because they conta�n a lum�nous abr�dgment of the
pr�nc�pal arguments �n favor of the Un�on, and must effectually
remove the false �mpress�ons wh�ch a m�sappl�cat�on of other parts
of the work was calculated to make. They have, at the same t�me, an
�nt�mate connect�on w�th the more �mmed�ate des�gn of th�s paper;
wh�ch �s, to �llustrate the tendency of the Un�on to repress domest�c
fact�on and �nsurrect�on.

A d�st�nct�on, more subtle than accurate, has been ra�sed between a
CONFEDERACY and a CONSOLIDATION of the States. The
essent�al character�st�c of the f�rst �s sa�d to be, the restr�ct�on of �ts
author�ty to the members �n the�r collect�ve capac�t�es, w�thout
reach�ng to the �nd�v�duals of whom they are composed. It �s
contended that the nat�onal counc�l ought to have no concern w�th
any object of �nternal adm�n�strat�on. An exact equal�ty of suffrage
between the members has also been �ns�sted upon as a lead�ng
feature of a confederate government. These pos�t�ons are, �n the
ma�n, arb�trary; they are supported ne�ther by pr�nc�ple nor



precedent. It has �ndeed happened, that governments of th�s k�nd
have generally operated �n the manner wh�ch the d�st�nct�on taken
not�ce of, supposes to be �nherent �n the�r nature; but there have
been �n most of them extens�ve except�ons to the pract�ce, wh�ch
serve to prove, as far as example w�ll go, that there �s no absolute
rule on the subject. And �t w�ll be clearly shown �n the course of th�s
�nvest�gat�on that as far as the pr�nc�ple contended for has preva�led,
�t has been the cause of �ncurable d�sorder and �mbec�l�ty �n the
government.

The def�n�t�on of a CONFEDERATE REPUBLIC seems s�mply to be
"an assemblage of soc�et�es," or an assoc�at�on of two or more states
�nto one state. The extent, mod�f�cat�ons, and objects of the federal
author�ty are mere matters of d�scret�on. So long as the separate
organ�zat�on of the members be not abol�shed; so long as �t ex�sts,
by a const�tut�onal necess�ty, for local purposes; though �t should be
�n perfect subord�nat�on to the general author�ty of the un�on, �t would
st�ll be, �n fact and �n theory, an assoc�at�on of states, or a
confederacy. The proposed Const�tut�on, so far from �mply�ng an
abol�t�on of the State governments, makes them const�tuent parts of
the nat�onal sovere�gnty, by allow�ng them a d�rect representat�on �n
the Senate, and leaves �n the�r possess�on certa�n exclus�ve and
very �mportant port�ons of sovere�gn power. Th�s fully corresponds, �n
every rat�onal �mport of the terms, w�th the �dea of a federal
government.

In the Lyc�an confederacy, wh�ch cons�sted of twenty-three CITIES or
republ�cs, the largest were ent�tled to THREE votes �n the COMMON
COUNCIL, those of the m�ddle class to TWO, and the smallest to
ONE. The COMMON COUNCIL had the appo�ntment of all the
judges and mag�strates of the respect�ve CITIES. Th�s was certa�nly
the most, del�cate spec�es of �nterference �n the�r �nternal
adm�n�strat�on; for �f there be any th�ng that seems exclus�vely
appropr�ated to the local jur�sd�ct�ons, �t �s the appo�ntment of the�r
own off�cers. Yet Montesqu�eu, speak�ng of th�s assoc�at�on, says:
"Were I to g�ve a model of an excellent Confederate Republ�c, �t
would be that of Lyc�a." Thus we perce�ve that the d�st�nct�ons



�ns�sted upon were not w�th�n the contemplat�on of th�s enl�ghtened
c�v�l�an; and we shall be led to conclude, that they are the novel
ref�nements of an erroneous theory.

PUBLIUS.

1 "Sp�r�t of Lawa," vol. �., book �x., chap. �.
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MADISON

To the People of the State of New York:

AMONG the numerous advantages prom�sed by a wellconstructed
Un�on, none deserves to be more accurately developed than �ts
tendency to break and control the v�olence of fact�on. The fr�end of
popular governments never f�nds h�mself so much alarmed for the�r
character and fate, as when he contemplates the�r propens�ty to th�s



dangerous v�ce. He w�ll not fa�l, therefore, to set a due value on any
plan wh�ch, w�thout v�olat�ng the pr�nc�ples to wh�ch he �s attached,
prov�des a proper cure for �t. The �nstab�l�ty, �njust�ce, and confus�on
�ntroduced �nto the publ�c counc�ls, have, �n truth, been the mortal
d�seases under wh�ch popular governments have everywhere
per�shed; as they cont�nue to be the favor�te and fru�tful top�cs from
wh�ch the adversar�es to l�berty der�ve the�r most spec�ous
declamat�ons. The valuable �mprovements made by the Amer�can
const�tut�ons on the popular models, both anc�ent and modern,
cannot certa�nly be too much adm�red; but �t would be an
unwarrantable part�al�ty, to contend that they have as effectually
obv�ated the danger on th�s s�de, as was w�shed and expected.
Compla�nts are everywhere heard from our most cons�derate and
v�rtuous c�t�zens, equally the fr�ends of publ�c and pr�vate fa�th, and of
publ�c and personal l�berty, that our governments are too unstable,
that the publ�c good �s d�sregarded �n the confl�cts of r�val part�es,
and that measures are too often dec�ded, not accord�ng to the rules
of just�ce and the r�ghts of the m�nor party, but by the super�or force
of an �nterested and overbear�ng major�ty. However anx�ously we
may w�sh that these compla�nts had no foundat�on, the ev�dence, of
known facts w�ll not perm�t us to deny that they are �n some degree
true. It w�ll be found, �ndeed, on a cand�d rev�ew of our s�tuat�on, that
some of the d�stresses under wh�ch we labor have been erroneously
charged on the operat�on of our governments; but �t w�ll be found, at
the same t�me, that other causes w�ll not alone account for many of
our heav�est m�sfortunes; and, part�cularly, for that preva�l�ng and
�ncreas�ng d�strust of publ�c engagements, and alarm for pr�vate
r�ghts, wh�ch are echoed from one end of the cont�nent to the other.
These must be ch�efly, �f not wholly, effects of the unstead�ness and
�njust�ce w�th wh�ch a fact�ous sp�r�t has ta�nted our publ�c
adm�n�strat�ons.

By a fact�on, I understand a number of c�t�zens, whether amount�ng
to a major�ty or a m�nor�ty of the whole, who are un�ted and actuated
by some common �mpulse of pass�on, or of �nterest, adversed to the
r�ghts of other c�t�zens, or to the permanent and aggregate �nterests
of the commun�ty.



There are two methods of cur�ng the m�sch�efs of fact�on: the one, by
remov�ng �ts causes; the other, by controll�ng �ts effects.

There are aga�n two methods of remov�ng the causes of fact�on: the
one, by destroy�ng the l�berty wh�ch �s essent�al to �ts ex�stence; the
other, by g�v�ng to every c�t�zen the same op�n�ons, the same
pass�ons, and the same �nterests.

It could never be more truly sa�d than of the f�rst remedy, that �t was
worse than the d�sease. L�berty �s to fact�on what a�r �s to f�re, an
al�ment w�thout wh�ch �t �nstantly exp�res. But �t could not be less folly
to abol�sh l�berty, wh�ch �s essent�al to pol�t�cal l�fe, because �t
nour�shes fact�on, than �t would be to w�sh the ann�h�lat�on of a�r,
wh�ch �s essent�al to an�mal l�fe, because �t �mparts to f�re �ts
destruct�ve agency.

The second exped�ent �s as �mpract�cable as the f�rst would be
unw�se. As long as the reason of man cont�nues fall�ble, and he �s at
l�berty to exerc�se �t, d�fferent op�n�ons w�ll be formed. As long as the
connect�on subs�sts between h�s reason and h�s self-love, h�s
op�n�ons and h�s pass�ons w�ll have a rec�procal �nfluence on each
other; and the former w�ll be objects to wh�ch the latter w�ll attach
themselves. The d�vers�ty �n the facult�es of men, from wh�ch the
r�ghts of property or�g�nate, �s not less an �nsuperable obstacle to a
un�form�ty of �nterests. The protect�on of these facult�es �s the f�rst
object of government. From the protect�on of d�fferent and unequal
facult�es of acqu�r�ng property, the possess�on of d�fferent degrees
and k�nds of property �mmed�ately results; and from the �nfluence of
these on the sent�ments and v�ews of the respect�ve propr�etors,
ensues a d�v�s�on of the soc�ety �nto d�fferent �nterests and part�es.

The latent causes of fact�on are thus sown �n the nature of man; and
we see them everywhere brought �nto d�fferent degrees of act�v�ty,
accord�ng to the d�fferent c�rcumstances of c�v�l soc�ety. A zeal for
d�fferent op�n�ons concern�ng rel�g�on, concern�ng government, and
many other po�nts, as well of speculat�on as of pract�ce; an
attachment to d�fferent leaders amb�t�ously contend�ng for pre-
em�nence and power; or to persons of other descr�pt�ons whose



fortunes have been �nterest�ng to the human pass�ons, have, �n turn,
d�v�ded mank�nd �nto part�es, �nflamed them w�th mutual an�mos�ty,
and rendered them much more d�sposed to vex and oppress each
other than to co-operate for the�r common good. So strong �s th�s
propens�ty of mank�nd to fall �nto mutual an�mos�t�es, that where no
substant�al occas�on presents �tself, the most fr�volous and fanc�ful
d�st�nct�ons have been suff�c�ent to k�ndle the�r unfr�endly pass�ons
and exc�te the�r most v�olent confl�cts. But the most common and
durable source of fact�ons has been the var�ous and unequal
d�str�but�on of property. Those who hold and those who are w�thout
property have ever formed d�st�nct �nterests �n soc�ety. Those who
are cred�tors, and those who are debtors, fall under a l�ke
d�scr�m�nat�on. A landed �nterest, a manufactur�ng �nterest, a
mercant�le �nterest, a moneyed �nterest, w�th many lesser �nterests,
grow up of necess�ty �n c�v�l�zed nat�ons, and d�v�de them �nto
d�fferent classes, actuated by d�fferent sent�ments and v�ews. The
regulat�on of these var�ous and �nterfer�ng �nterests forms the
pr�nc�pal task of modern leg�slat�on, and �nvolves the sp�r�t of party
and fact�on �n the necessary and ord�nary operat�ons of the
government.

No man �s allowed to be a judge �n h�s own cause, because h�s
�nterest would certa�nly b�as h�s judgment, and, not �mprobably,
corrupt h�s �ntegr�ty. W�th equal, nay w�th greater reason, a body of
men are unf�t to be both judges and part�es at the same t�me; yet
what are many of the most �mportant acts of leg�slat�on, but so many
jud�c�al determ�nat�ons, not �ndeed concern�ng the r�ghts of s�ngle
persons, but concern�ng the r�ghts of large bod�es of c�t�zens? And
what are the d�fferent classes of leg�slators but advocates and
part�es to the causes wh�ch they determ�ne? Is a law proposed
concern�ng pr�vate debts? It �s a quest�on to wh�ch the cred�tors are
part�es on one s�de and the debtors on the other. Just�ce ought to
hold the balance between them. Yet the part�es are, and must be,
themselves the judges; and the most numerous party, or, �n other
words, the most powerful fact�on must be expected to preva�l. Shall
domest�c manufactures be encouraged, and �n what degree, by
restr�ct�ons on fore�gn manufactures? are quest�ons wh�ch would be



d�fferently dec�ded by the landed and the manufactur�ng classes, and
probably by ne�ther w�th a sole regard to just�ce and the publ�c good.
The apport�onment of taxes on the var�ous descr�pt�ons of property �s
an act wh�ch seems to requ�re the most exact �mpart�al�ty; yet there
�s, perhaps, no leg�slat�ve act �n wh�ch greater opportun�ty and
temptat�on are g�ven to a predom�nant party to trample on the rules
of just�ce. Every sh�ll�ng w�th wh�ch they overburden the �nfer�or
number, �s a sh�ll�ng saved to the�r own pockets.

It �s �n va�n to say that enl�ghtened statesmen w�ll be able to adjust
these clash�ng �nterests, and render them all subserv�ent to the
publ�c good. Enl�ghtened statesmen w�ll not always be at the helm.
Nor, �n many cases, can such an adjustment be made at all w�thout
tak�ng �nto v�ew �nd�rect and remote cons�derat�ons, wh�ch w�ll rarely
preva�l over the �mmed�ate �nterest wh�ch one party may f�nd �n
d�sregard�ng the r�ghts of another or the good of the whole.

The �nference to wh�ch we are brought �s, that the CAUSES of
fact�on cannot be removed, and that rel�ef �s only to be sought �n the
means of controll�ng �ts EFFECTS.

If a fact�on cons�sts of less than a major�ty, rel�ef �s suppl�ed by the
republ�can pr�nc�ple, wh�ch enables the major�ty to defeat �ts s�n�ster
v�ews by regular vote. It may clog the adm�n�strat�on, �t may convulse
the soc�ety; but �t w�ll be unable to execute and mask �ts v�olence
under the forms of the Const�tut�on. When a major�ty �s �ncluded �n a
fact�on, the form of popular government, on the other hand, enables
�t to sacr�f�ce to �ts rul�ng pass�on or �nterest both the publ�c good and
the r�ghts of other c�t�zens. To secure the publ�c good and pr�vate
r�ghts aga�nst the danger of such a fact�on, and at the same t�me to
preserve the sp�r�t and the form of popular government, �s then the
great object to wh�ch our �nqu�r�es are d�rected. Let me add that �t �s
the great des�deratum by wh�ch th�s form of government can be
rescued from the opprobr�um under wh�ch �t has so long labored, and
be recommended to the esteem and adopt�on of mank�nd.

By what means �s th�s object atta�nable? Ev�dently by one of two
only. E�ther the ex�stence of the same pass�on or �nterest �n a



major�ty at the same t�me must be prevented, or the major�ty, hav�ng
such coex�stent pass�on or �nterest, must be rendered, by the�r
number and local s�tuat�on, unable to concert and carry �nto effect
schemes of oppress�on. If the �mpulse and the opportun�ty be
suffered to co�nc�de, we well know that ne�ther moral nor rel�g�ous
mot�ves can be rel�ed on as an adequate control. They are not found
to be such on the �njust�ce and v�olence of �nd�v�duals, and lose the�r
eff�cacy �n proport�on to the number comb�ned together, that �s, �n
proport�on as the�r eff�cacy becomes needful.

From th�s v�ew of the subject �t may be concluded that a pure
democracy, by wh�ch I mean a soc�ety cons�st�ng of a small number
of c�t�zens, who assemble and adm�n�ster the government �n person,
can adm�t of no cure for the m�sch�efs of fact�on. A common pass�on
or �nterest w�ll, �n almost every case, be felt by a major�ty of the
whole; a commun�cat�on and concert result from the form of
government �tself; and there �s noth�ng to check the �nducements to
sacr�f�ce the weaker party or an obnox�ous �nd�v�dual. Hence �t �s that
such democrac�es have ever been spectacles of turbulence and
content�on; have ever been found �ncompat�ble w�th personal
secur�ty or the r�ghts of property; and have �n general been as short
�n the�r l�ves as they have been v�olent �n the�r deaths. Theoret�c
pol�t�c�ans, who have patron�zed th�s spec�es of government, have
erroneously supposed that by reduc�ng mank�nd to a perfect equal�ty
�n the�r pol�t�cal r�ghts, they would, at the same t�me, be perfectly
equal�zed and ass�m�lated �n the�r possess�ons, the�r op�n�ons, and
the�r pass�ons.

A republ�c, by wh�ch I mean a government �n wh�ch the scheme of
representat�on takes place, opens a d�fferent prospect, and prom�ses
the cure for wh�ch we are seek�ng. Let us exam�ne the po�nts �n
wh�ch �t var�es from pure democracy, and we shall comprehend both
the nature of the cure and the eff�cacy wh�ch �t must der�ve from the
Un�on.

The two great po�nts of d�fference between a democracy and a
republ�c are: f�rst, the delegat�on of the government, �n the latter, to a



small number of c�t�zens elected by the rest; secondly, the greater
number of c�t�zens, and greater sphere of country, over wh�ch the
latter may be extended.

The effect of the f�rst d�fference �s, on the one hand, to ref�ne and
enlarge the publ�c v�ews, by pass�ng them through the med�um of a
chosen body of c�t�zens, whose w�sdom may best d�scern the true
�nterest of the�r country, and whose patr�ot�sm and love of just�ce w�ll
be least l�kely to sacr�f�ce �t to temporary or part�al cons�derat�ons.
Under such a regulat�on, �t may well happen that the publ�c vo�ce,
pronounced by the representat�ves of the people, w�ll be more
consonant to the publ�c good than �f pronounced by the people
themselves, convened for the purpose. On the other hand, the effect
may be �nverted. Men of fact�ous tempers, of local prejud�ces, or of
s�n�ster des�gns, may, by �ntr�gue, by corrupt�on, or by other means,
f�rst obta�n the suffrages, and then betray the �nterests, of the people.
The quest�on result�ng �s, whether small or extens�ve republ�cs are
more favorable to the elect�on of proper guard�ans of the publ�c weal;
and �t �s clearly dec�ded �n favor of the latter by two obv�ous
cons�derat�ons:

In the f�rst place, �t �s to be remarked that, however small the republ�c
may be, the representat�ves must be ra�sed to a certa�n number, �n
order to guard aga�nst the cabals of a few; and that, however large �t
may be, they must be l�m�ted to a certa�n number, �n order to guard
aga�nst the confus�on of a mult�tude. Hence, the number of
representat�ves �n the two cases not be�ng �n proport�on to that of the
two const�tuents, and be�ng proport�onally greater �n the small
republ�c, �t follows that, �f the proport�on of f�t characters be not less
�n the large than �n the small republ�c, the former w�ll present a
greater opt�on, and consequently a greater probab�l�ty of a f�t cho�ce.

In the next place, as each representat�ve w�ll be chosen by a greater
number of c�t�zens �n the large than �n the small republ�c, �t w�ll be
more d�ff�cult for unworthy cand�dates to pract�ce w�th success the
v�c�ous arts by wh�ch elect�ons are too often carr�ed; and the
suffrages of the people be�ng more free, w�ll be more l�kely to centre



�n men who possess the most attract�ve mer�t and the most d�ffus�ve
and establ�shed characters.

It must be confessed that �n th�s, as �n most other cases, there �s a
mean, on both s�des of wh�ch �nconven�ences w�ll be found to l�e. By
enlarg�ng too much the number of electors, you render the
representat�ves too l�ttle acqua�nted w�th all the�r local c�rcumstances
and lesser �nterests; as by reduc�ng �t too much, you render h�m
unduly attached to these, and too l�ttle f�t to comprehend and pursue
great and nat�onal objects. The federal Const�tut�on forms a happy
comb�nat�on �n th�s respect; the great and aggregate �nterests be�ng
referred to the nat�onal, the local and part�cular to the State
leg�slatures.

The other po�nt of d�fference �s, the greater number of c�t�zens and
extent of terr�tory wh�ch may be brought w�th�n the compass of
republ�can than of democrat�c government; and �t �s th�s
c�rcumstance pr�nc�pally wh�ch renders fact�ous comb�nat�ons less to
be dreaded �n the former than �n the latter. The smaller the soc�ety,
the fewer probably w�ll be the d�st�nct part�es and �nterests
compos�ng �t; the fewer the d�st�nct part�es and �nterests, the more
frequently w�ll a major�ty be found of the same party; and the smaller
the number of �nd�v�duals compos�ng a major�ty, and the smaller the
compass w�th�n wh�ch they are placed, the more eas�ly w�ll they
concert and execute the�r plans of oppress�on. Extend the sphere,
and you take �n a greater var�ety of part�es and �nterests; you make �t
less probable that a major�ty of the whole w�ll have a common mot�ve
to �nvade the r�ghts of other c�t�zens; or �f such a common mot�ve
ex�sts, �t w�ll be more d�ff�cult for all who feel �t to d�scover the�r own
strength, and to act �n un�son w�th each other. Bes�des other
�mped�ments, �t may be remarked that, where there �s a
consc�ousness of unjust or d�shonorable purposes, commun�cat�on �s
always checked by d�strust �n proport�on to the number whose
concurrence �s necessary.

Hence, �t clearly appears, that the same advantage wh�ch a republ�c
has over a democracy, �n controll�ng the effects of fact�on, �s enjoyed



by a large over a small republ�c,—�s enjoyed by the Un�on over the
States compos�ng �t. Does the advantage cons�st �n the subst�tut�on
of representat�ves whose enl�ghtened v�ews and v�rtuous sent�ments
render them super�or to local prejud�ces and schemes of �njust�ce? It
w�ll not be den�ed that the representat�on of the Un�on w�ll be most
l�kely to possess these requ�s�te endowments. Does �t cons�st �n the
greater secur�ty afforded by a greater var�ety of part�es, aga�nst the
event of any one party be�ng able to outnumber and oppress the
rest? In an equal degree does the �ncreased var�ety of part�es
compr�sed w�th�n the Un�on, �ncrease th�s secur�ty. Does �t, �n f�ne,
cons�st �n the greater obstacles opposed to the concert and
accompl�shment of the secret w�shes of an unjust and �nterested
major�ty? Here, aga�n, the extent of the Un�on g�ves �t the most
palpable advantage.

The �nfluence of fact�ous leaders may k�ndle a flame w�th�n the�r
part�cular States, but w�ll be unable to spread a general conflagrat�on
through the other States. A rel�g�ous sect may degenerate �nto a
pol�t�cal fact�on �n a part of the Confederacy; but the var�ety of sects
d�spersed over the ent�re face of �t must secure the nat�onal counc�ls
aga�nst any danger from that source. A rage for paper money, for an
abol�t�on of debts, for an equal d�v�s�on of property, or for any other
�mproper or w�cked project, w�ll be less apt to pervade the whole
body of the Un�on than a part�cular member of �t; �n the same
proport�on as such a malady �s more l�kely to ta�nt a part�cular county
or d�str�ct, than an ent�re State.

In the extent and proper structure of the Un�on, therefore, we behold
a republ�can remedy for the d�seases most �nc�dent to republ�can
government. And accord�ng to the degree of pleasure and pr�de we
feel �n be�ng republ�cans, ought to be our zeal �n cher�sh�ng the sp�r�t
and support�ng the character of Federal�sts.

PUBLIUS.
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The Ut�l�ty of the Un�on �n Respect to Commerc�al Relat�ons and a
Navy

For the Independent Journal.

HAMILTON

To the People of the State of New York:

THE �mportance of the Un�on, �n a commerc�al l�ght, �s one of those
po�nts about wh�ch there �s least room to enterta�n a d�fference of
op�n�on, and wh�ch has, �n fact, commanded the most general assent
of men who have any acqua�ntance w�th the subject. Th�s appl�es as
well to our �ntercourse w�th fore�gn countr�es as w�th each other.

There are appearances to author�ze a suppos�t�on that the
adventurous sp�r�t, wh�ch d�st�ngu�shes the commerc�al character of
Amer�ca, has already exc�ted uneasy sensat�ons �n several of the
mar�t�me powers of Europe. They seem to be apprehens�ve of our
too great �nterference �n that carry�ng trade, wh�ch �s the support of
the�r nav�gat�on and the foundat�on of the�r naval strength. Those of
them wh�ch have colon�es �n Amer�ca look forward to what th�s
country �s capable of becom�ng, w�th pa�nful sol�c�tude. They foresee
the dangers that may threaten the�r Amer�can dom�n�ons from the
ne�ghborhood of States, wh�ch have all the d�spos�t�ons, and would
possess all the means, requ�s�te to the creat�on of a powerful mar�ne.
Impress�ons of th�s k�nd w�ll naturally �nd�cate the pol�cy of foster�ng
d�v�s�ons among us, and of depr�v�ng us, as far as poss�ble, of an
ACTIVE COMMERCE �n our own bottoms. Th�s would answer the
threefold purpose of prevent�ng our �nterference �n the�r nav�gat�on,



of monopol�z�ng the prof�ts of our trade, and of cl�pp�ng the w�ngs by
wh�ch we m�ght soar to a dangerous greatness. D�d not prudence
forb�d the deta�l, �t would not be d�ff�cult to trace, by facts, the
work�ngs of th�s pol�cy to the cab�nets of m�n�sters.

If we cont�nue un�ted, we may counteract a pol�cy so unfr�endly to
our prosper�ty �n a var�ety of ways. By proh�b�tory regulat�ons,
extend�ng, at the same t�me, throughout the States, we may obl�ge
fore�gn countr�es to b�d aga�nst each other, for the pr�v�leges of our
markets. Th�s assert�on w�ll not appear ch�mer�cal to those who are
able to apprec�ate the �mportance of the markets of three m�ll�ons of
people—�ncreas�ng �n rap�d progress�on, for the most part
exclus�vely add�cted to agr�culture, and l�kely from local
c�rcumstances to rema�n so—to any manufactur�ng nat�on; and the
�mmense d�fference there would be to the trade and nav�gat�on of
such a nat�on, between a d�rect commun�cat�on �n �ts own sh�ps, and
an �nd�rect conveyance of �ts products and returns, to and from
Amer�ca, �n the sh�ps of another country. Suppose, for �nstance, we
had a government �n Amer�ca, capable of exclud�ng Great Br�ta�n
(w�th whom we have at present no treaty of commerce) from all our
ports; what would be the probable operat�on of th�s step upon her
pol�t�cs? Would �t not enable us to negot�ate, w�th the fa�rest prospect
of success, for commerc�al pr�v�leges of the most valuable and
extens�ve k�nd, �n the dom�n�ons of that k�ngdom? When these
quest�ons have been asked, upon other occas�ons, they have
rece�ved a plaus�ble, but not a sol�d or sat�sfactory answer. It has
been sa�d that proh�b�t�ons on our part would produce no change �n
the system of Br�ta�n, because she could prosecute her trade w�th us
through the med�um of the Dutch, who would be her �mmed�ate
customers and paymasters for those art�cles wh�ch were wanted for
the supply of our markets. But would not her nav�gat�on be mater�ally
�njured by the loss of the �mportant advantage of be�ng her own
carr�er �n that trade? Would not the pr�nc�pal part of �ts prof�ts be
�ntercepted by the Dutch, as a compensat�on for the�r agency and
r�sk? Would not the mere c�rcumstance of fre�ght occas�on a
cons�derable deduct�on? Would not so c�rcu�tous an �ntercourse
fac�l�tate the compet�t�ons of other nat�ons, by enhanc�ng the pr�ce of



Br�t�sh commod�t�es �n our markets, and by transferr�ng to other
hands the management of th�s �nterest�ng branch of the Br�t�sh
commerce?

A mature cons�derat�on of the objects suggested by these quest�ons
w�ll just�fy a bel�ef that the real d�sadvantages to Br�ta�n from such a
state of th�ngs, consp�r�ng w�th the pre-possess�ons of a great part of
the nat�on �n favor of the Amer�can trade, and w�th the �mportun�t�es
of the West Ind�a �slands, would produce a relaxat�on �n her present
system, and would let us �nto the enjoyment of pr�v�leges �n the
markets of those �slands elsewhere, from wh�ch our trade would
der�ve the most substant�al benef�ts. Such a po�nt ga�ned from the
Br�t�sh government, and wh�ch could not be expected w�thout an
equ�valent �n exempt�ons and �mmun�t�es �n our markets, would be
l�kely to have a correspondent effect on the conduct of other nat�ons,
who would not be �ncl�ned to see themselves altogether supplanted
�n our trade.

A further resource for �nfluenc�ng the conduct of European nat�ons
toward us, �n th�s respect, would ar�se from the establ�shment of a
federal navy. There can be no doubt that the cont�nuance of the
Un�on under an eff�c�ent government would put �t �n our power, at a
per�od not very d�stant, to create a navy wh�ch, �f �t could not v�e w�th
those of the great mar�t�me powers, would at least be of respectable
we�ght �f thrown �nto the scale of e�ther of two contend�ng part�es.
Th�s would be more pecul�arly the case �n relat�on to operat�ons �n
the West Ind�es. A few sh�ps of the l�ne, sent opportunely to the
re�nforcement of e�ther s�de, would often be suff�c�ent to dec�de the
fate of a campa�gn, on the event of wh�ch �nterests of the greatest
magn�tude were suspended. Our pos�t�on �s, �n th�s respect, a most
command�ng one. And �f to th�s cons�derat�on we add that of the
usefulness of suppl�es from th�s country, �n the prosecut�on of m�l�tary
operat�ons �n the West Ind�es, �t w�ll read�ly be perce�ved that a
s�tuat�on so favorable would enable us to barga�n w�th great
advantage for commerc�al pr�v�leges. A pr�ce would be set not only
upon our fr�endsh�p, but upon our neutral�ty. By a steady adherence
to the Un�on we may hope, erelong, to become the arb�ter of Europe



�n Amer�ca, and to be able to �ncl�ne the balance of European
compet�t�ons �n th�s part of the world as our �nterest may d�ctate.

But �n the reverse of th�s el�g�ble s�tuat�on, we shall d�scover that the
r�valsh�ps of the parts would make them checks upon each other,
and would frustrate all the tempt�ng advantages wh�ch nature has
k�ndly placed w�th�n our reach. In a state so �ns�gn�f�cant our
commerce would be a prey to the wanton �ntermeddl�ngs of all
nat�ons at war w�th each other; who, hav�ng noth�ng to fear from us,
would w�th l�ttle scruple or remorse, supply the�r wants by
depredat�ons on our property as often as �t fell �n the�r way. The
r�ghts of neutral�ty w�ll only be respected when they are defended by
an adequate power. A nat�on, desp�cable by �ts weakness, forfe�ts
even the pr�v�lege of be�ng neutral.

Under a v�gorous nat�onal government, the natural strength and
resources of the country, d�rected to a common �nterest, would baffle
all the comb�nat�ons of European jealousy to restra�n our growth.
Th�s s�tuat�on would even take away the mot�ve to such
comb�nat�ons, by �nduc�ng an �mpract�cab�l�ty of success. An act�ve
commerce, an extens�ve nav�gat�on, and a flour�sh�ng mar�ne would
then be the offspr�ng of moral and phys�cal necess�ty. We m�ght defy
the l�ttle arts of the l�ttle pol�t�c�ans to control or vary the �rres�st�ble
and unchangeable course of nature.

But �n a state of d�sun�on, these comb�nat�ons m�ght ex�st and m�ght
operate w�th success. It would be �n the power of the mar�t�me
nat�ons, ava�l�ng themselves of our un�versal �mpotence, to prescr�be
the cond�t�ons of our pol�t�cal ex�stence; and as they have a common
�nterest �n be�ng our carr�ers, and st�ll more �n prevent�ng our
becom�ng the�rs, they would �n all probab�l�ty comb�ne to embarrass
our nav�gat�on �n such a manner as would �n effect destroy �t, and
conf�ne us to a PASSIVE COMMERCE. We should then be
compelled to content ourselves w�th the f�rst pr�ce of our
commod�t�es, and to see the prof�ts of our trade snatched from us to
enr�ch our enem�es and persecutors. That unequaled sp�r�t of
enterpr�se, wh�ch s�gnal�zes the gen�us of the Amer�can merchants



and nav�gators, and wh�ch �s �n �tself an �nexhaust�ble m�ne of
nat�onal wealth, would be st�fled and lost, and poverty and d�sgrace
would overspread a country wh�ch, w�th w�sdom, m�ght make herself
the adm�rat�on and envy of the world.

There are r�ghts of great moment to the trade of Amer�ca wh�ch are
r�ghts of the Un�on—I allude to the f�sher�es, to the nav�gat�on of the
Western lakes, and to that of the M�ss�ss�pp�. The d�ssolut�on of the
Confederacy would g�ve room for del�cate quest�ons concern�ng the
future ex�stence of these r�ghts; wh�ch the �nterest of more powerful
partners would hardly fa�l to solve to our d�sadvantage. The
d�spos�t�on of Spa�n w�th regard to the M�ss�ss�pp� needs no
comment. France and Br�ta�n are concerned w�th us �n the f�sher�es,
and v�ew them as of the utmost moment to the�r nav�gat�on. They, of
course, would hardly rema�n long �nd�fferent to that dec�ded mastery,
of wh�ch exper�ence has shown us to be possessed �n th�s valuable
branch of traff�c, and by wh�ch we are able to undersell those nat�ons
�n the�r own markets. What more natural than that they should be
d�sposed to exclude from the l�sts such dangerous compet�tors?

Th�s branch of trade ought not to be cons�dered as a part�al benef�t.
All the nav�gat�ng States may, �n d�fferent degrees, advantageously
part�c�pate �n �t, and under c�rcumstances of a greater extens�on of
mercant�le cap�tal, would not be unl�kely to do �t. As a nursery of
seamen, �t now �s, or when t�me shall have more nearly ass�m�lated
the pr�nc�ples of nav�gat�on �n the several States, w�ll become, a
un�versal resource. To the establ�shment of a navy, �t must be
�nd�spensable.

To th�s great nat�onal object, a NAVY, un�on w�ll contr�bute �n var�ous
ways. Every �nst�tut�on w�ll grow and flour�sh �n proport�on to the
quant�ty and extent of the means concentred towards �ts format�on
and support. A navy of the Un�ted States, as �t would embrace the
resources of all, �s an object far less remote than a navy of any
s�ngle State or part�al confederacy, wh�ch would only embrace the
resources of a s�ngle part. It happens, �ndeed, that d�fferent port�ons
of confederated Amer�ca possess each some pecul�ar advantage for



th�s essent�al establ�shment. The more southern States furn�sh �n
greater abundance certa�n k�nds of naval stores—tar, p�tch, and
turpent�ne. The�r wood for the construct�on of sh�ps �s also of a more
sol�d and last�ng texture. The d�fference �n the durat�on of the sh�ps
of wh�ch the navy m�ght be composed, �f ch�efly constructed of
Southern wood, would be of s�gnal �mportance, e�ther �n the v�ew of
naval strength or of nat�onal economy. Some of the Southern and of
the M�ddle States y�eld a greater plenty of �ron, and of better qual�ty.
Seamen must ch�efly be drawn from the Northern h�ve. The
necess�ty of naval protect�on to external or mar�t�me commerce does
not requ�re a part�cular eluc�dat�on, no more than the conduc�veness
of that spec�es of commerce to the prosper�ty of a navy.

An unrestra�ned �ntercourse between the States themselves w�ll
advance the trade of each by an �nterchange of the�r respect�ve
product�ons, not only for the supply of rec�procal wants at home, but
for exportat�on to fore�gn markets. The ve�ns of commerce �n every
part w�ll be replen�shed, and w�ll acqu�re add�t�onal mot�on and v�gor
from a free c�rculat�on of the commod�t�es of every part. Commerc�al
enterpr�se w�ll have much greater scope, from the d�vers�ty �n the
product�ons of d�fferent States. When the staple of one fa�ls from a
bad harvest or unproduct�ve crop, �t can call to �ts a�d the staple of
another. The var�ety, not less than the value, of products for
exportat�on contr�butes to the act�v�ty of fore�gn commerce. It can be
conducted upon much better terms w�th a large number of mater�als
of a g�ven value than w�th a small number of mater�als of the same
value; ar�s�ng from the compet�t�ons of trade and from the fluctat�ons
of markets. Part�cular art�cles may be �n great demand at certa�n
per�ods, and unsalable at others; but �f there be a var�ety of art�cles,
�t can scarcely happen that they should all be at one t�me �n the latter
pred�cament, and on th�s account the operat�ons of the merchant
would be less l�able to any cons�derable obstruct�on or stagnat�on.
The speculat�ve trader w�ll at once perce�ve the force of these
observat�ons, and w�ll acknowledge that the aggregate balance of
the commerce of the Un�ted States would b�d fa�r to be much more
favorable than that of the th�rteen States w�thout un�on or w�th part�al
un�ons.



It may perhaps be repl�ed to th�s, that whether the States are un�ted
or d�sun�ted, there would st�ll be an �nt�mate �ntercourse between
them wh�ch would answer the same ends; th�s �ntercourse would be
fettered, �nterrupted, and narrowed by a mult�pl�c�ty of causes, wh�ch
�n the course of these papers have been amply deta�led. A un�ty of
commerc�al, as well as pol�t�cal, �nterests, can only result from a un�ty
of government.

There are other po�nts of v�ew �n wh�ch th�s subject m�ght be placed,
of a str�k�ng and an�mat�ng k�nd. But they would lead us too far �nto
the reg�ons of futur�ty, and would �nvolve top�cs not proper for a
newspaper d�scuss�on. I shall br�efly observe, that our s�tuat�on
�nv�tes and our �nterests prompt us to a�m at an ascendant �n the
system of Amer�can affa�rs. The world may pol�t�cally, as well as
geograph�cally, be d�v�ded �nto four parts, each hav�ng a d�st�nct set
of �nterests. Unhapp�ly for the other three, Europe, by her arms and
by her negot�at�ons, by force and by fraud, has, �n d�fferent degrees,
extended her dom�n�on over them all. Afr�ca, As�a, and Amer�ca,
have success�vely felt her dom�nat�on. The super�or�ty she has long
ma�nta�ned has tempted her to plume herself as the M�stress of the
World, and to cons�der the rest of mank�nd as created for her benef�t.
Men adm�red as profound ph�losophers have, �n d�rect terms,
attr�buted to her �nhab�tants a phys�cal super�or�ty, and have gravely
asserted that all an�mals, and w�th them the human spec�es,
degenerate �n Amer�ca—that even dogs cease to bark after hav�ng
breathed awh�le �n our atmosphere.1 Facts have too long supported
these arrogant pretens�ons of the Europeans. It belongs to us to
v�nd�cate the honor of the human race, and to teach that assum�ng
brother, moderat�on. Un�on w�ll enable us to do �t. D�sun�on w�ll w�ll
add another v�ct�m to h�s tr�umphs. Let Amer�cans d�sda�n to be the
�nstruments of European greatness! Let the th�rteen States, bound
together �n a str�ct and �nd�ssoluble Un�on, concur �n erect�ng one
great Amer�can system, super�or to the control of all transatlant�c
force or �nfluence, and able to d�ctate the terms of the connect�on
between the old and the new world!

PUBLIUS.



"Recherches ph�losoph�ques sur les Amer�ca�ns."
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The Ut�l�ty of the Un�on In Respect to Revenue

From the New York Packet.

Tuesday, November 27, 1787.

HAMILTON

To the People of the State of New York:

THE effects of Un�on upon the commerc�al prosper�ty of the States
have been suff�c�ently del�neated. Its tendency to promote the
�nterests of revenue w�ll be the subject of our present �nqu�ry.

The prosper�ty of commerce �s now perce�ved and acknowledged by
all enl�ghtened statesmen to be the most useful as well as the most
product�ve source of nat�onal wealth, and has accord�ngly become a
pr�mary object of the�r pol�t�cal cares. By mult�ply�ng the means of
grat�f�cat�on, by promot�ng the �ntroduct�on and c�rculat�on of the
prec�ous metals, those darl�ng objects of human avar�ce and
enterpr�se, �t serves to v�v�fy and �nv�gorate the channels of �ndustry,
and to make them flow w�th greater act�v�ty and cop�ousness. The
ass�duous merchant, the labor�ous husbandman, the act�ve
mechan�c, and the �ndustr�ous manufacturer,—all orders of men, look



forward w�th eager expectat�on and grow�ng alacr�ty to th�s pleas�ng
reward of the�r to�ls. The often-ag�tated quest�on between agr�culture
and commerce has, from �ndub�table exper�ence, rece�ved a dec�s�on
wh�ch has s�lenced the r�valsh�p that once subs�sted between them,
and has proved, to the sat�sfact�on of the�r fr�ends, that the�r �nterests
are �nt�mately blended and �nterwoven. It has been found �n var�ous
countr�es that, �n proport�on as commerce has flour�shed, land has
r�sen �n value. And how could �t have happened otherw�se? Could
that wh�ch procures a freer vent for the products of the earth, wh�ch
furn�shes new �nc�tements to the cult�vat�on of land, wh�ch �s the most
powerful �nstrument �n �ncreas�ng the quant�ty of money �n a state—
could that, �n f�ne, wh�ch �s the fa�thful handma�d of labor and
�ndustry, �n every shape, fa�l to augment that art�cle, wh�ch �s the
prol�f�c parent of far the greatest part of the objects upon wh�ch they
are exerted? It �s aston�sh�ng that so s�mple a truth should ever have
had an adversary; and �t �s one, among a mult�tude of proofs, how
apt a sp�r�t of �ll-�nformed jealousy, or of too great abstract�on and
ref�nement, �s to lead men astray from the pla�nest truths of reason
and conv�ct�on.

The ab�l�ty of a country to pay taxes must always be proport�oned, �n
a great degree, to the quant�ty of money �n c�rculat�on, and to the
celer�ty w�th wh�ch �t c�rculates. Commerce, contr�but�ng to both
these objects, must of necess�ty render the payment of taxes eas�er,
and fac�l�tate the requ�s�te suppl�es to the treasury. The hered�tary
dom�n�ons of the Emperor of Germany conta�n a great extent of
fert�le, cult�vated, and populous terr�tory, a large proport�on of wh�ch
�s s�tuated �n m�ld and luxur�ant cl�mates. In some parts of th�s
terr�tory are to be found the best gold and s�lver m�nes �n Europe.
And yet, from the want of the foster�ng �nfluence of commerce, that
monarch can boast but slender revenues. He has several t�mes been
compelled to owe obl�gat�ons to the pecun�ary succors of other
nat�ons for the preservat�on of h�s essent�al �nterests, and �s unable,
upon the strength of h�s own resources, to susta�n a long or
cont�nued war.



But �t �s not �n th�s aspect of the subject alone that Un�on w�ll be seen
to conduce to the purpose of revenue. There are other po�nts of
v�ew, �n wh�ch �ts �nfluence w�ll appear more �mmed�ate and dec�s�ve.
It �s ev�dent from the state of the country, from the hab�ts of the
people, from the exper�ence we have had on the po�nt �tself, that �t �s
�mpract�cable to ra�se any very cons�derable sums by d�rect taxat�on.
Tax laws have �n va�n been mult�pl�ed; new methods to enforce the
collect�on have �n va�n been tr�ed; the publ�c expectat�on has been
un�formly d�sappo�nted, and the treasur�es of the States have
rema�ned empty. The popular system of adm�n�strat�on �nherent �n
the nature of popular government, co�nc�d�ng w�th the real scarc�ty of
money �nc�dent to a langu�d and mut�lated state of trade, has h�therto
defeated every exper�ment for extens�ve collect�ons, and has at
length taught the d�fferent leg�slatures the folly of attempt�ng them.

No person acqua�nted w�th what happens �n other countr�es w�ll be
surpr�sed at th�s c�rcumstance. In so opulent a nat�on as that of
Br�ta�n, where d�rect taxes from super�or wealth must be much more
tolerable, and, from the v�gor of the government, much more
pract�cable, than �n Amer�ca, far the greatest part of the nat�onal
revenue �s der�ved from taxes of the �nd�rect k�nd, from �mposts, and
from exc�ses. Dut�es on �mported art�cles form a large branch of th�s
latter descr�pt�on.

In Amer�ca, �t �s ev�dent that we must a long t�me depend for the
means of revenue ch�efly on such dut�es. In most parts of �t, exc�ses
must be conf�ned w�th�n a narrow compass. The gen�us of the people
w�ll �ll brook the �nqu�s�t�ve and peremptory sp�r�t of exc�se laws. The
pockets of the farmers, on the other hand, w�ll reluctantly y�eld but
scanty suppl�es, �n the unwelcome shape of �mpos�t�ons on the�r
houses and lands; and personal property �s too precar�ous and
�nv�s�ble a fund to be la�d hold of �n any other way than by the
�npercept�ble agency of taxes on consumpt�on.

If these remarks have any foundat�on, that state of th�ngs wh�ch w�ll
best enable us to �mprove and extend so valuable a resource must
be best adapted to our pol�t�cal welfare. And �t cannot adm�t of a



ser�ous doubt, that th�s state of th�ngs must rest on the bas�s of a
general Un�on. As far as th�s would be conduc�ve to the �nterests of
commerce, so far �t must tend to the extens�on of the revenue to be
drawn from that source. As far as �t would contr�bute to render�ng
regulat�ons for the collect�on of the dut�es more s�mple and
eff�cac�ous, so far �t must serve to answer the purposes of mak�ng
the same rate of dut�es more product�ve, and of putt�ng �t �nto the
power of the government to �ncrease the rate w�thout prejud�ce to
trade.

The relat�ve s�tuat�on of these States; the number of r�vers w�th wh�ch
they are �ntersected, and of bays that wash there shores; the fac�l�ty
of commun�cat�on �n every d�rect�on; the aff�n�ty of language and
manners; the fam�l�ar hab�ts of �ntercourse; —all these are
c�rcumstances that would consp�re to render an �ll�c�t trade between
them a matter of l�ttle d�ff�culty, and would �nsure frequent evas�ons of
the commerc�al regulat�ons of each other. The separate States or
confederac�es would be necess�tated by mutual jealousy to avo�d the
temptat�ons to that k�nd of trade by the lowness of the�r dut�es. The
temper of our governments, for a long t�me to come, would not
perm�t those r�gorous precaut�ons by wh�ch the European nat�ons
guard the avenues �nto the�r respect�ve countr�es, as well by land as
by water; and wh�ch, even there, are found �nsuff�c�ent obstacles to
the adventurous stratagems of avar�ce.

In France, there �s an army of patrols (as they are called) constantly
employed to secure the�r f�scal regulat�ons aga�nst the �nroads of the
dealers �n contraband trade. Mr. Neckar computes the number of
these patrols at upwards of twenty thousand. Th�s shows the
�mmense d�ff�culty �n prevent�ng that spec�es of traff�c, where there �s
an �nland commun�cat�on, and places �n a strong l�ght the
d�sadvantages w�th wh�ch the collect�on of dut�es �n th�s country
would be encumbered, �f by d�sun�on the States should be placed �n
a s�tuat�on, w�th respect to each other, resembl�ng that of France w�th
respect to her ne�ghbors. The arb�trary and vexat�ous powers w�th
wh�ch the patrols are necessar�ly armed, would be �ntolerable �n a
free country.



If, on the contrary, there be but one government pervad�ng all the
States, there w�ll be, as to the pr�nc�pal part of our commerce, but
ONE SIDE to guard—the ATLANTIC COAST. Vessels arr�v�ng
d�rectly from fore�gn countr�es, laden w�th valuable cargoes, would
rarely choose to hazard themselves to the compl�cated and cr�t�cal
per�ls wh�ch would attend attempts to unlade pr�or to the�r com�ng
�nto port. They would have to dread both the dangers of the coast,
and of detect�on, as well after as before the�r arr�val at the places of
the�r f�nal dest�nat�on. An ord�nary degree of v�g�lance would be
competent to the prevent�on of any mater�al �nfract�ons upon the
r�ghts of the revenue. A few armed vessels, jud�c�ously stat�oned at
the entrances of our ports, m�ght at a small expense be made useful
sent�nels of the laws. And the government hav�ng the same �nterest
to prov�de aga�nst v�olat�ons everywhere, the co-operat�on of �ts
measures �n each State would have a powerful tendency to render
them effectual. Here also we should preserve by Un�on, an
advantage wh�ch nature holds out to us, and wh�ch would be
rel�nqu�shed by separat�on. The Un�ted States l�e at a great d�stance
from Europe, and at a cons�derable d�stance from all other places
w�th wh�ch they would have extens�ve connect�ons of fore�gn trade.
The passage from them to us, �n a few hours, or �n a s�ngle n�ght, as
between the coasts of France and Br�ta�n, and of other ne�ghbor�ng
nat�ons, would be �mpract�cable. Th�s �s a prod�g�ous secur�ty aga�nst
a d�rect contraband w�th fore�gn countr�es; but a c�rcu�tous
contraband to one State, through the med�um of another, would be
both easy and safe. The d�fference between a d�rect �mportat�on from
abroad, and an �nd�rect �mportat�on through the channel of a
ne�ghbor�ng State, �n small parcels, accord�ng to t�me and
opportun�ty, w�th the add�t�onal fac�l�t�es of �nland commun�cat�on,
must be palpable to every man of d�scernment.

It �s therefore ev�dent, that one nat�onal government would be able,
at much less expense, to extend the dut�es on �mports, beyond
compar�son, further than would be pract�cable to the States
separately, or to any part�al confederac�es. H�therto, I bel�eve, �t may
safely be asserted, that these dut�es have not upon an average
exceeded �n any State three per cent. In France they are est�mated



to be about f�fteen per cent., and �n Br�ta�n they exceed th�s
proport�on.1 There seems to be noth�ng to h�nder the�r be�ng
�ncreased �n th�s country to at least treble the�r present amount. The
s�ngle art�cle of ardent sp�r�ts, under federal regulat�on, m�ght be
made to furn�sh a cons�derable revenue. Upon a rat�o to the
�mportat�on �nto th�s State, the whole quant�ty �mported �nto the
Un�ted States may be est�mated at four m�ll�ons of gallons; wh�ch, at
a sh�ll�ng per gallon, would produce two hundred thousand pounds.
That art�cle would well bear th�s rate of duty; and �f �t should tend to
d�m�n�sh the consumpt�on of �t, such an effect would be equally
favorable to the agr�culture, to the economy, to the morals, and to the
health of the soc�ety. There �s, perhaps, noth�ng so much a subject of
nat�onal extravagance as these sp�r�ts.

What w�ll be the consequence, �f we are not able to ava�l ourselves
of the resource �n quest�on �n �ts full extent? A nat�on cannot long
ex�st w�thout revenues. Dest�tute of th�s essent�al support, �t must
res�gn �ts �ndependence, and s�nk �nto the degraded cond�t�on of a
prov�nce. Th�s �s an extrem�ty to wh�ch no government w�ll of cho�ce
accede. Revenue, therefore, must be had at all events. In th�s
country, �f the pr�nc�pal part be not drawn from commerce, �t must fall
w�th oppress�ve we�ght upon land. It has been already �nt�mated that
exc�ses, �n the�r true s�gn�f�cat�on, are too l�ttle �n un�son w�th the
feel�ngs of the people, to adm�t of great use be�ng made of that mode
of taxat�on; nor, �ndeed, �n the States where almost the sole
employment �s agr�culture, are the objects proper for exc�se
suff�c�ently numerous to perm�t very ample collect�ons �n that way.
Personal estate (as has been before remarked), from the d�ff�culty �n
trac�ng �t, cannot be subjected to large contr�but�ons, by any other
means than by taxes on consumpt�on. In populous c�t�es, �t may be
enough the subject of conjecture, to occas�on the oppress�on of
�nd�v�duals, w�thout much aggregate benef�t to the State; but beyond
these c�rcles, �t must, �n a great measure, escape the eye and the
hand of the tax-gatherer. As the necess�t�es of the State,
nevertheless, must be sat�sf�ed �n some mode or other, the defect of
other resources must throw the pr�nc�pal we�ght of publ�c burdens on
the possessors of land. And as, on the other hand, the wants of the



government can never obta�n an adequate supply, unless all the
sources of revenue are open to �ts demands, the f�nances of the
commun�ty, under such embarrassments, cannot be put �nto a
s�tuat�on cons�stent w�th �ts respectab�l�ty or �ts secur�ty. Thus we
shall not even have the consolat�ons of a full treasury, to atone for
the oppress�on of that valuable class of the c�t�zens who are
employed �n the cult�vat�on of the so�l. But publ�c and pr�vate d�stress
w�ll keep pace w�th each other �n gloomy concert; and un�te �n
deplor�ng the �nfatuat�on of those counsels wh�ch led to d�sun�on.

PUBLIUS.

1 If my memory be r�ght they amount to twenty per cent.
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HAMILTON

To the People of the State of New York:

As CONNECTED w�th the subject of revenue, we may w�th propr�ety
cons�der that of economy. The money saved from one object may be
usefully appl�ed to another, and there w�ll be so much the less to be
drawn from the pockets of the people. If the States are un�ted under
one government, there w�ll be but one nat�onal c�v�l l�st to support; �f
they are d�v�ded �nto several confederac�es, there w�ll be as many
d�fferent nat�onal c�v�l l�sts to be prov�ded for—and each of them, as
to the pr�nc�pal departments, coextens�ve w�th that wh�ch would be
necessary for a government of the whole. The ent�re separat�on of
the States �nto th�rteen unconnected sovere�gnt�es �s a project too
extravagant and too replete w�th danger to have many advocates.
The �deas of men who speculate upon the d�smemberment of the
emp�re seem generally turned toward three confederac�es—one
cons�st�ng of the four Northern, another of the four M�ddle, and a
th�rd of the f�ve Southern States. There �s l�ttle probab�l�ty that there
would be a greater number. Accord�ng to th�s d�str�but�on, each
confederacy would compr�se an extent of terr�tory larger than that of
the k�ngdom of Great Br�ta�n. No well-�nformed man w�ll suppose that
the affa�rs of such a confederacy can be properly regulated by a
government less comprehens�ve �n �ts organs or �nst�tut�ons than that
wh�ch has been proposed by the convent�on. When the d�mens�ons
of a State atta�n to a certa�n magn�tude, �t requ�res the same energy
of government and the same forms of adm�n�strat�on wh�ch are
requ�s�te �n one of much greater extent. Th�s �dea adm�ts not of
prec�se demonstrat�on, because there �s no rule by wh�ch we can
measure the momentum of c�v�l power necessary to the government
of any g�ven number of �nd�v�duals; but when we cons�der that the
�sland of Br�ta�n, nearly commensurate w�th each of the supposed



confederac�es, conta�ns about e�ght m�ll�ons of people, and when we
reflect upon the degree of author�ty requ�red to d�rect the pass�ons of
so large a soc�ety to the publ�c good, we shall see no reason to
doubt that the l�ke port�on of power would be suff�c�ent to perform the
same task �n a soc�ety far more numerous. C�v�l power, properly
organ�zed and exerted, �s capable of d�ffus�ng �ts force to a very
great extent; and can, �n a manner, reproduce �tself �n every part of a
great emp�re by a jud�c�ous arrangement of subord�nate �nst�tut�ons.

The suppos�t�on that each confederacy �nto wh�ch the States would
be l�kely to be d�v�ded would requ�re a government not less
comprehens�ve than the one proposed, w�ll be strengthened by
another suppos�t�on, more probable than that wh�ch presents us w�th
three confederac�es as the alternat�ve to a general Un�on. If we
attend carefully to geograph�cal and commerc�al cons�derat�ons, �n
conjunct�on w�th the hab�ts and prejud�ces of the d�fferent States, we
shall be led to conclude that �n case of d�sun�on they w�ll most
naturally league themselves under two governments. The four
Eastern States, from all the causes that form the l�nks of nat�onal
sympathy and connect�on, may w�th certa�nty be expected to un�te.
New York, s�tuated as she �s, would never be unw�se enough to
oppose a feeble and unsupported flank to the we�ght of that
confederacy. There are other obv�ous reasons that would fac�l�tate
her access�on to �t. New Jersey �s too small a State to th�nk of be�ng
a front�er, �n oppos�t�on to th�s st�ll more powerful comb�nat�on; nor do
there appear to be any obstacles to her adm�ss�on �nto �t. Even
Pennsylvan�a would have strong �nducements to jo�n the Northern
league. An act�ve fore�gn commerce, on the bas�s of her own
nav�gat�on, �s her true pol�cy, and co�nc�des w�th the op�n�ons and
d�spos�t�ons of her c�t�zens. The more Southern States, from var�ous
c�rcumstances, may not th�nk themselves much �nterested �n the
encouragement of nav�gat�on. They may prefer a system wh�ch
would g�ve unl�m�ted scope to all nat�ons to be the carr�ers as well as
the purchasers of the�r commod�t�es. Pennsylvan�a may not choose
to confound her �nterests �n a connect�on so adverse to her pol�cy. As
she must at all events be a front�er, she may deem �t most cons�stent
w�th her safety to have her exposed s�de turned towards the weaker



power of the Southern, rather than towards the stronger power of the
Northern, Confederacy. Th�s would g�ve her the fa�rest chance to
avo�d be�ng the Flanders of Amer�ca. Whatever may be the
determ�nat�on of Pennsylvan�a, �f the Northern Confederacy �ncludes
New Jersey, there �s no l�kel�hood of more than one confederacy to
the south of that State.

Noth�ng can be more ev�dent than that the th�rteen States w�ll be
able to support a nat�onal government better than one half, or one
th�rd, or any number less than the whole. Th�s reflect�on must have
great we�ght �n obv�at�ng that object�on to the proposed plan, wh�ch �s
founded on the pr�nc�ple of expense; an object�on, however, wh�ch,
when we come to take a nearer v�ew of �t, w�ll appear �n every l�ght to
stand on m�staken ground.

If, �n add�t�on to the cons�derat�on of a plural�ty of c�v�l l�sts, we take
�nto v�ew the number of persons who must necessar�ly be employed
to guard the �nland commun�cat�on between the d�fferent
confederac�es aga�nst �ll�c�t trade, and who �n t�me w�ll �nfall�bly spr�ng
up out of the necess�t�es of revenue; and �f we also take �nto v�ew the
m�l�tary establ�shments wh�ch �t has been shown would unavo�dably
result from the jealous�es and confl�cts of the several nat�ons �nto
wh�ch the States would be d�v�ded, we shall clearly d�scover that a
separat�on would be not less �njur�ous to the economy, than to the
tranqu�ll�ty, commerce, revenue, and l�berty of every part.

PUBLIUS.
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From the New York Packet.

Fr�day, November 30, 1787.

MADISON

To the People of the State of New York:

WE HAVE seen the necess�ty of the Un�on, as our bulwark aga�nst
fore�gn danger, as the conservator of peace among ourselves, as the
guard�an of our commerce and other common �nterests, as the only
subst�tute for those m�l�tary establ�shments wh�ch have subverted the
l�bert�es of the Old World, and as the proper ant�dote for the d�seases
of fact�on, wh�ch have proved fatal to other popular governments,
and of wh�ch alarm�ng symptoms have been betrayed by our own. All
that rema�ns, w�th�n th�s branch of our �nqu�r�es, �s to take not�ce of
an object�on that may be drawn from the great extent of country
wh�ch the Un�on embraces. A few observat�ons on th�s subject w�ll be
the more proper, as �t �s perce�ved that the adversar�es of the new
Const�tut�on are ava�l�ng themselves of the preva�l�ng prejud�ce w�th
regard to the pract�cable sphere of republ�can adm�n�strat�on, �n
order to supply, by �mag�nary d�ff�cult�es, the want of those sol�d
object�ons wh�ch they endeavor �n va�n to f�nd.

The error wh�ch l�m�ts republ�can government to a narrow d�str�ct has
been unfolded and refuted �n preced�ng papers. I remark here only
that �t seems to owe �ts r�se and prevalence ch�efly to the
confound�ng of a republ�c w�th a democracy, apply�ng to the former
reason�ngs drawn from the nature of the latter. The true d�st�nct�on
between these forms was also adverted to on a former occas�on. It
�s, that �n a democracy, the people meet and exerc�se the
government �n person; �n a republ�c, they assemble and adm�n�ster �t
by the�r representat�ves and agents. A democracy, consequently, w�ll



be conf�ned to a small spot. A republ�c may be extended over a large
reg�on.

To th�s acc�dental source of the error may be added the art�f�ce of
some celebrated authors, whose wr�t�ngs have had a great share �n
form�ng the modern standard of pol�t�cal op�n�ons. Be�ng subjects
e�ther of an absolute or l�m�ted monarchy, they have endeavored to
he�ghten the advantages, or pall�ate the ev�ls of those forms, by
plac�ng �n compar�son the v�ces and defects of the republ�can, and
by c�t�ng as spec�mens of the latter the turbulent democrac�es of
anc�ent Greece and modern Italy. Under the confus�on of names, �t
has been an easy task to transfer to a republ�c observat�ons
appl�cable to a democracy only; and among others, the observat�on
that �t can never be establ�shed but among a small number of
people, l�v�ng w�th�n a small compass of terr�tory.

Such a fallacy may have been the less perce�ved, as most of the
popular governments of ant�qu�ty were of the democrat�c spec�es;
and even �n modern Europe, to wh�ch we owe the great pr�nc�ple of
representat�on, no example �s seen of a government wholly popular,
and founded, at the same t�me, wholly on that pr�nc�ple. If Europe
has the mer�t of d�scover�ng th�s great mechan�cal power �n
government, by the s�mple agency of wh�ch the w�ll of the largest
pol�t�cal body may be concentred, and �ts force d�rected to any object
wh�ch the publ�c good requ�res, Amer�ca can cla�m the mer�t of
mak�ng the d�scovery the bas�s of unm�xed and extens�ve republ�cs.
It �s only to be lamented that any of her c�t�zens should w�sh to
depr�ve her of the add�t�onal mer�t of d�splay�ng �ts full eff�cacy �n the
establ�shment of the comprehens�ve system now under her
cons�derat�on.

As the natural l�m�t of a democracy �s that d�stance from the central
po�nt wh�ch w�ll just perm�t the most remote c�t�zens to assemble as
often as the�r publ�c funct�ons demand, and w�ll �nclude no greater
number than can jo�n �n those funct�ons; so the natural l�m�t of a
republ�c �s that d�stance from the centre wh�ch w�ll barely allow the
representat�ves to meet as often as may be necessary for the



adm�n�strat�on of publ�c affa�rs. Can �t be sa�d that the l�m�ts of the
Un�ted States exceed th�s d�stance? It w�ll not be sa�d by those who
recollect that the Atlant�c coast �s the longest s�de of the Un�on, that
dur�ng the term of th�rteen years, the representat�ves of the States
have been almost cont�nually assembled, and that the members
from the most d�stant States are not chargeable w�th greater
�nterm�ss�ons of attendance than those from the States �n the
ne�ghborhood of Congress.

That we may form a juster est�mate w�th regard to th�s �nterest�ng
subject, let us resort to the actual d�mens�ons of the Un�on. The
l�m�ts, as f�xed by the treaty of peace, are: on the east the Atlant�c,
on the south the lat�tude of th�rty-one degrees, on the west the
M�ss�ss�pp�, and on the north an �rregular l�ne runn�ng �n some
�nstances beyond the forty-f�fth degree, �n others fall�ng as low as the
forty-second. The southern shore of Lake Er�e l�es below that
lat�tude. Comput�ng the d�stance between the th�rty-f�rst and forty-f�fth
degrees, �t amounts to n�ne hundred and seventy-three common
m�les; comput�ng �t from th�rty-one to forty-two degrees, to seven
hundred and s�xty-four m�les and a half. Tak�ng the mean for the
d�stance, the amount w�ll be e�ght hundred and s�xty-e�ght m�les and
three-fourths. The mean d�stance from the Atlant�c to the M�ss�ss�pp�
does not probably exceed seven hundred and f�fty m�les. On a
compar�son of th�s extent w�th that of several countr�es �n Europe,
the pract�cab�l�ty of render�ng our system commensurate to �t
appears to be demonstrable. It �s not a great deal larger than
Germany, where a d�et represent�ng the whole emp�re �s cont�nually
assembled; or than Poland before the late d�smemberment, where
another nat�onal d�et was the depos�tary of the supreme power.
Pass�ng by France and Spa�n, we f�nd that �n Great Br�ta�n, �nfer�or
as �t may be �n s�ze, the representat�ves of the northern extrem�ty of
the �sland have as far to travel to the nat�onal counc�l as w�ll be
requ�red of those of the most remote parts of the Un�on.

Favorable as th�s v�ew of the subject may be, some observat�ons
rema�n wh�ch w�ll place �t �n a l�ght st�ll more sat�sfactory.



In the f�rst place �t �s to be remembered that the general government
�s not to be charged w�th the whole power of mak�ng and
adm�n�ster�ng laws. Its jur�sd�ct�on �s l�m�ted to certa�n enumerated
objects, wh�ch concern all the members of the republ�c, but wh�ch
are not to be atta�ned by the separate prov�s�ons of any. The
subord�nate governments, wh�ch can extend the�r care to all those
other subjects wh�ch can be separately prov�ded for, w�ll reta�n the�r
due author�ty and act�v�ty. Were �t proposed by the plan of the
convent�on to abol�sh the governments of the part�cular States, �ts
adversar�es would have some ground for the�r object�on; though �t
would not be d�ff�cult to show that �f they were abol�shed the general
government would be compelled, by the pr�nc�ple of self-
preservat�on, to re�nstate them �n the�r proper jur�sd�ct�on.

A second observat�on to be made �s that the �mmed�ate object of the
federal Const�tut�on �s to secure the un�on of the th�rteen pr�m�t�ve
States, wh�ch we know to be pract�cable; and to add to them such
other States as may ar�se �n the�r own bosoms, or �n the�r
ne�ghborhoods, wh�ch we cannot doubt to be equally pract�cable.
The arrangements that may be necessary for those angles and
fract�ons of our terr�tory wh�ch l�e on our northwestern front�er, must
be left to those whom further d�scover�es and exper�ence w�ll render
more equal to the task.

Let �t be remarked, �n the th�rd place, that the �ntercourse throughout
the Un�on w�ll be fac�l�tated by new �mprovements. Roads w�ll
everywhere be shortened, and kept �n better order; accommodat�ons
for travelers w�ll be mult�pl�ed and mel�orated; an �nter�or nav�gat�on
on our eastern s�de w�ll be opened throughout, or nearly throughout,
the whole extent of the th�rteen States. The commun�cat�on between
the Western and Atlant�c d�str�cts, and between d�fferent parts of
each, w�ll be rendered more and more easy by those numerous
canals w�th wh�ch the benef�cence of nature has �ntersected our
country, and wh�ch art f�nds �t so l�ttle d�ff�cult to connect and
complete.



A fourth and st�ll more �mportant cons�derat�on �s, that as almost
every State w�ll, on one s�de or other, be a front�er, and w�ll thus f�nd,
�n regard to �ts safety, an �nducement to make some sacr�f�ces for the
sake of the general protect�on; so the States wh�ch l�e at the greatest
d�stance from the heart of the Un�on, and wh�ch, of course, may
partake least of the ord�nary c�rculat�on of �ts benef�ts, w�ll be at the
same t�me �mmed�ately cont�guous to fore�gn nat�ons, and w�ll
consequently stand, on part�cular occas�ons, �n greatest need of �ts
strength and resources. It may be �nconven�ent for Georg�a, or the
States form�ng our western or northeastern borders, to send the�r
representat�ves to the seat of government; but they would f�nd �t
more so to struggle alone aga�nst an �nvad�ng enemy, or even to
support alone the whole expense of those precaut�ons wh�ch may be
d�ctated by the ne�ghborhood of cont�nual danger. If they should
der�ve less benef�t, therefore, from the Un�on �n some respects than
the less d�stant States, they w�ll der�ve greater benef�t from �t �n other
respects, and thus the proper equ�l�br�um w�ll be ma�nta�ned
throughout.

I subm�t to you, my fellow-c�t�zens, these cons�derat�ons, �n full
conf�dence that the good sense wh�ch has so often marked your
dec�s�ons w�ll allow them the�r due we�ght and effect; and that you
w�ll never suffer d�ff�cult�es, however form�dable �n appearance, or
however fash�onable the error on wh�ch they may be founded, to
dr�ve you �nto the gloomy and per�lous scene �nto wh�ch the
advocates for d�sun�on would conduct you. Hearken not to the
unnatural vo�ce wh�ch tells you that the people of Amer�ca, kn�t
together as they are by so many cords of affect�on, can no longer
l�ve together as members of the same fam�ly; can no longer cont�nue
the mutual guard�ans of the�r mutual happ�ness; can no longer be
fellowc�t�zens of one great, respectable, and flour�sh�ng emp�re.
Hearken not to the vo�ce wh�ch petulantly tells you that the form of
government recommended for your adopt�on �s a novelty �n the
pol�t�cal world; that �t has never yet had a place �n the theor�es of the
w�ldest projectors; that �t rashly attempts what �t �s �mposs�ble to
accompl�sh. No, my countrymen, shut your ears aga�nst th�s
unhallowed language. Shut your hearts aga�nst the po�son wh�ch �t



conveys; the k�ndred blood wh�ch flows �n the ve�ns of Amer�can
c�t�zens, the m�ngled blood wh�ch they have shed �n defense of the�r
sacred r�ghts, consecrate the�r Un�on, and exc�te horror at the �dea of
the�r becom�ng al�ens, r�vals, enem�es. And �f novelt�es are to be
shunned, bel�eve me, the most alarm�ng of all novelt�es, the most
w�ld of all projects, the most rash of all attempts, �s that of render�ng
us �n p�eces, �n order to preserve our l�bert�es and promote our
happ�ness. But why �s the exper�ment of an extended republ�c to be
rejected, merely because �t may compr�se what �s new? Is �t not the
glory of the people of Amer�ca, that, wh�lst they have pa�d a decent
regard to the op�n�ons of former t�mes and other nat�ons, they have
not suffered a bl�nd venerat�on for ant�qu�ty, for custom, or for names,
to overrule the suggest�ons of the�r own good sense, the knowledge
of the�r own s�tuat�on, and the lessons of the�r own exper�ence? To
th�s manly sp�r�t, poster�ty w�ll be �ndebted for the possess�on, and
the world for the example, of the numerous �nnovat�ons d�splayed on
the Amer�can theatre, �n favor of pr�vate r�ghts and publ�c happ�ness.
Had no �mportant step been taken by the leaders of the Revolut�on
for wh�ch a precedent could not be d�scovered, no government
establ�shed of wh�ch an exact model d�d not present �tself, the people
of the Un�ted States m�ght, at th�s moment have been numbered
among the melancholy v�ct�ms of m�sgu�ded counc�ls, must at best
have been labor�ng under the we�ght of some of those forms wh�ch
have crushed the l�bert�es of the rest of mank�nd. Happ�ly for
Amer�ca, happ�ly, we trust, for the whole human race, they pursued a
new and more noble course. They accompl�shed a revolut�on wh�ch
has no parallel �n the annals of human soc�ety. They reared the
fabr�cs of governments wh�ch have no model on the face of the
globe. They formed the des�gn of a great Confederacy, wh�ch �t �s
�ncumbent on the�r successors to �mprove and perpetuate. If the�r
works betray �mperfect�ons, we wonder at the fewness of them. If
they erred most �n the structure of the Un�on, th�s was the work most
d�ff�cult to be executed; th�s �s the work wh�ch has been new
modelled by the act of your convent�on, and �t �s that act on wh�ch
you are now to del�berate and to dec�de.

PUBLIUS.
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HAMILTON

To the People of the State of New York.

IN THE course of the preced�ng papers, I have endeavored, my
fellow-c�t�zens, to place before you, �n a clear and conv�nc�ng l�ght,
the �mportance of Un�on to your pol�t�cal safety and happ�ness. I
have unfolded to you a compl�cat�on of dangers to wh�ch you would
be exposed, should you perm�t that sacred knot wh�ch b�nds the
people of Amer�ca together be severed or d�ssolved by amb�t�on or
by avar�ce, by jealousy or by m�srepresentat�on. In the sequel of the
�nqu�ry through wh�ch I propose to accompany you, the truths
�ntended to be �nculcated w�ll rece�ve further conf�rmat�on from facts
and arguments h�therto unnot�ced. If the road over wh�ch you w�ll st�ll
have to pass should �n some places appear to you ted�ous or
�rksome, you w�ll recollect that you are �n quest of �nformat�on on a
subject the most momentous wh�ch can engage the attent�on of a
free people, that the f�eld through wh�ch you have to travel �s �n �tself
spac�ous, and that the d�ff�cult�es of the journey have been
unnecessar�ly �ncreased by the mazes w�th wh�ch soph�stry has
beset the way. It w�ll be my a�m to remove the obstacles from your
progress �n as compend�ous a manner as �t can be done, w�thout
sacr�f�c�ng ut�l�ty to despatch.



In pursuance of the plan wh�ch I have la�d down for the d�scuss�on of
the subject, the po�nt next �n order to be exam�ned �s the
"�nsuff�c�ency of the present Confederat�on to the preservat�on of the
Un�on." It may perhaps be asked what need there �s of reason�ng or
proof to �llustrate a pos�t�on wh�ch �s not e�ther controverted or
doubted, to wh�ch the understand�ngs and feel�ngs of all classes of
men assent, and wh�ch �n substance �s adm�tted by the opponents as
well as by the fr�ends of the new Const�tut�on. It must �n truth be
acknowledged that, however these may d�ffer �n other respects, they
�n general appear to harmon�ze �n th�s sent�ment, at least, that there
are mater�al �mperfect�ons �n our nat�onal system, and that
someth�ng �s necessary to be done to rescue us from �mpend�ng
anarchy. The facts that support th�s op�n�on are no longer objects of
speculat�on. They have forced themselves upon the sens�b�l�ty of the
people at large, and have at length extorted from those, whose
m�staken pol�cy has had the pr�nc�pal share �n prec�p�tat�ng the
extrem�ty at wh�ch we are arr�ved, a reluctant confess�on of the
real�ty of those defects �n the scheme of our federal government,
wh�ch have been long po�nted out and regretted by the �ntell�gent
fr�ends of the Un�on.

We may �ndeed w�th propr�ety be sa�d to have reached almost the
last stage of nat�onal hum�l�at�on. There �s scarcely anyth�ng that can
wound the pr�de or degrade the character of an �ndependent nat�on
wh�ch we do not exper�ence. Are there engagements to the
performance of wh�ch we are held by every t�e respectable among
men? These are the subjects of constant and unblush�ng v�olat�on.
Do we owe debts to fore�gners and to our own c�t�zens contracted �n
a t�me of �mm�nent per�l for the preservat�on of our pol�t�cal
ex�stence? These rema�n w�thout any proper or sat�sfactory prov�s�on
for the�r d�scharge. Have we valuable terr�tor�es and �mportant posts
�n the possess�on of a fore�gn power wh�ch, by express st�pulat�ons,
ought long s�nce to have been surrendered? These are st�ll reta�ned,
to the prejud�ce of our �nterests, not less than of our r�ghts. Are we �n
a cond�t�on to resent or to repel the aggress�on? We have ne�ther
troops, nor treasury, nor government.1 Are we even �n a cond�t�on to
remonstrate w�th d�gn�ty? The just �mputat�ons on our own fa�th, �n



respect to the same treaty, ought f�rst to be removed. Are we ent�tled
by nature and compact to a free part�c�pat�on �n the nav�gat�on of the
M�ss�ss�pp�? Spa�n excludes us from �t. Is publ�c cred�t an
�nd�spensable resource �n t�me of publ�c danger? We seem to have
abandoned �ts cause as desperate and �rretr�evable. Is commerce of
�mportance to nat�onal wealth? Ours �s at the lowest po�nt of
declens�on. Is respectab�l�ty �n the eyes of fore�gn powers a
safeguard aga�nst fore�gn encroachments? The �mbec�l�ty of our
government even forb�ds them to treat w�th us. Our ambassadors
abroad are the mere pageants of m�m�c sovere�gnty. Is a v�olent and
unnatural decrease �n the value of land a symptom of nat�onal
d�stress? The pr�ce of �mproved land �n most parts of the country �s
much lower than can be accounted for by the quant�ty of waste land
at market, and can only be fully expla�ned by that want of pr�vate and
publ�c conf�dence, wh�ch are so alarm�ngly prevalent among all
ranks, and wh�ch have a d�rect tendency to deprec�ate property of
every k�nd. Is pr�vate cred�t the fr�end and patron of �ndustry? That
most useful k�nd wh�ch relates to borrow�ng and lend�ng �s reduced
w�th�n the narrowest l�m�ts, and th�s st�ll more from an op�n�on of
�nsecur�ty than from the scarc�ty of money. To shorten an
enumerat�on of part�culars wh�ch can afford ne�ther pleasure nor
�nstruct�on, �t may �n general be demanded, what �nd�cat�on �s there
of nat�onal d�sorder, poverty, and �ns�gn�f�cance that could befall a
commun�ty so pecul�arly blessed w�th natural advantages as we are,
wh�ch does not form a part of the dark catalogue of our publ�c
m�sfortunes?

Th�s �s the melancholy s�tuat�on to wh�ch we have been brought by
those very max�ms and counc�ls wh�ch would now deter us from
adopt�ng the proposed Const�tut�on; and wh�ch, not content w�th
hav�ng conducted us to the br�nk of a prec�p�ce, seem resolved to
plunge us �nto the abyss that awa�ts us below. Here, my countrymen,
�mpelled by every mot�ve that ought to �nfluence an enl�ghtened
people, let us make a f�rm stand for our safety, our tranqu�ll�ty, our
d�gn�ty, our reputat�on. Let us at last break the fatal charm wh�ch has
too long seduced us from the paths of fel�c�ty and prosper�ty.



It �s true, as has been before observed that facts, too stubborn to be
res�sted, have produced a spec�es of general assent to the abstract
propos�t�on that there ex�st mater�al defects �n our nat�onal system;
but the usefulness of the concess�on, on the part of the old
adversar�es of federal measures, �s destroyed by a strenuous
oppos�t�on to a remedy, upon the only pr�nc�ples that can g�ve �t a
chance of success. Wh�le they adm�t that the government of the
Un�ted States �s dest�tute of energy, they contend aga�nst conferr�ng
upon �t those powers wh�ch are requ�s�te to supply that energy. They
seem st�ll to a�m at th�ngs repugnant and �rreconc�lable; at an
augmentat�on of federal author�ty, w�thout a d�m�nut�on of State
author�ty; at sovere�gnty �n the Un�on, and complete �ndependence �n
the members. They st�ll, �n f�ne, seem to cher�sh w�th bl�nd devot�on
the pol�t�cal monster of an �mper�um �n �mper�o. Th�s renders a full
d�splay of the pr�nc�pal defects of the Confederat�on necessary, �n
order to show that the ev�ls we exper�ence do not proceed from
m�nute or part�al �mperfect�ons, but from fundamental errors �n the
structure of the bu�ld�ng, wh�ch cannot be amended otherw�se than
by an alterat�on �n the f�rst pr�nc�ples and ma�n p�llars of the fabr�c.

The great and rad�cal v�ce �n the construct�on of the ex�st�ng
Confederat�on �s �n the pr�nc�ple of LEGISLATION for STATES or
GOVERNMENTS, �n the�r CORPORATE or COLLECTIVE
CAPACITIES, and as contrad�st�ngu�shed from the INDIVIDUALS of
wh�ch they cons�st. Though th�s pr�nc�ple does not run through all the
powers delegated to the Un�on, yet �t pervades and governs those on
wh�ch the eff�cacy of the rest depends. Except as to the rule of
appo�ntment, the Un�ted States has an �ndef�n�te d�scret�on to make
requ�s�t�ons for men and money; but they have no author�ty to ra�se
e�ther, by regulat�ons extend�ng to the �nd�v�dual c�t�zens of Amer�ca.
The consequence of th�s �s, that though �n theory the�r resolut�ons
concern�ng those objects are laws, const�tut�onally b�nd�ng on the
members of the Un�on, yet �n pract�ce they are mere
recommendat�ons wh�ch the States observe or d�sregard at the�r
opt�on.



It �s a s�ngular �nstance of the capr�c�ousness of the human m�nd,
that after all the admon�t�ons we have had from exper�ence on th�s
head, there should st�ll be found men who object to the new
Const�tut�on, for dev�at�ng from a pr�nc�ple wh�ch has been found the
bane of the old, and wh�ch �s �n �tself ev�dently �ncompat�ble w�th the
�dea of GOVERNMENT; a pr�nc�ple, �n short, wh�ch, �f �t �s to be
executed at all, must subst�tute the v�olent and sangu�nary agency of
the sword to the m�ld �nfluence of the mag�stracy.

There �s noth�ng absurd or �mpract�cable �n the �dea of a league or
all�ance between �ndependent nat�ons for certa�n def�ned purposes
prec�sely stated �n a treaty regulat�ng all the deta�ls of t�me, place,
c�rcumstance, and quant�ty; leav�ng noth�ng to future d�scret�on; and
depend�ng for �ts execut�on on the good fa�th of the part�es.
Compacts of th�s k�nd ex�st among all c�v�l�zed nat�ons, subject to the
usual v�c�ss�tudes of peace and war, of observance and non-
observance, as the �nterests or pass�ons of the contract�ng powers
d�ctate. In the early part of the present century there was an
ep�dem�cal rage �n Europe for th�s spec�es of compacts, from wh�ch
the pol�t�c�ans of the t�mes fondly hoped for benef�ts wh�ch were
never real�zed. W�th a v�ew to establ�sh�ng the equ�l�br�um of power
and the peace of that part of the world, all the resources of
negot�at�on were exhausted, and tr�ple and quadruple all�ances were
formed; but they were scarcely formed before they were broken,
g�v�ng an �nstruct�ve but affl�ct�ng lesson to mank�nd, how l�ttle
dependence �s to be placed on treat�es wh�ch have no other sanct�on
than the obl�gat�ons of good fa�th, and wh�ch oppose general
cons�derat�ons of peace and just�ce to the �mpulse of any �mmed�ate
�nterest or pass�on.

If the part�cular States �n th�s country are d�sposed to stand �n a
s�m�lar relat�on to each other, and to drop the project of a general
DISCRETIONARY SUPERINTENDENCE, the scheme would �ndeed
be pern�c�ous, and would enta�l upon us all the m�sch�efs wh�ch have
been enumerated under the f�rst head; but �t would have the mer�t of
be�ng, at least, cons�stent and pract�cable Abandon�ng all v�ews
towards a confederate government, th�s would br�ng us to a s�mple



all�ance offens�ve and defens�ve; and would place us �n a s�tuat�on to
be alternate fr�ends and enem�es of each other, as our mutual
jealous�es and r�valsh�ps, nour�shed by the �ntr�gues of fore�gn
nat�ons, should prescr�be to us.

But �f we are unw�ll�ng to be placed �n th�s per�lous s�tuat�on; �f we st�ll
w�ll adhere to the des�gn of a nat�onal government, or, wh�ch �s the
same th�ng, of a super�ntend�ng power, under the d�rect�on of a
common counc�l, we must resolve to �ncorporate �nto our plan those
�ngred�ents wh�ch may be cons�dered as form�ng the character�st�c
d�fference between a league and a government; we must extend the
author�ty of the Un�on to the persons of the c�t�zens, —the only
proper objects of government.

Government �mpl�es the power of mak�ng laws. It �s essent�al to the
�dea of a law, that �t be attended w�th a sanct�on; or, �n other words, a
penalty or pun�shment for d�sobed�ence. If there be no penalty
annexed to d�sobed�ence, the resolut�ons or commands wh�ch
pretend to be laws w�ll, �n fact, amount to noth�ng more than adv�ce
or recommendat�on. Th�s penalty, whatever �t may be, can only be
�nfl�cted �n two ways: by the agency of the courts and m�n�sters of
just�ce, or by m�l�tary force; by the COERCION of the mag�stracy, or
by the COERCION of arms. The f�rst k�nd can ev�dently apply only to
men; the last k�nd must of necess�ty, be employed aga�nst bod�es
pol�t�c, or commun�t�es, or States. It �s ev�dent that there �s no
process of a court by wh�ch the observance of the laws can, �n the
last resort, be enforced. Sentences may be denounced aga�nst them
for v�olat�ons of the�r duty; but these sentences can only be carr�ed
�nto execut�on by the sword. In an assoc�at�on where the general
author�ty �s conf�ned to the collect�ve bod�es of the commun�t�es, that
compose �t, every breach of the laws must �nvolve a state of war;
and m�l�tary execut�on must become the only �nstrument of c�v�l
obed�ence. Such a state of th�ngs can certa�nly not deserve the
name of government, nor would any prudent man choose to comm�t
h�s happ�ness to �t.



There was a t�me when we were told that breaches, by the States, of
the regulat�ons of the federal author�ty were not to be expected; that
a sense of common �nterest would pres�de over the conduct of the
respect�ve members, and would beget a full compl�ance w�th all the
const�tut�onal requ�s�t�ons of the Un�on. Th�s language, at the present
day, would appear as w�ld as a great part of what we now hear from
the same quarter w�ll be thought, when we shall have rece�ved
further lessons from that best oracle of w�sdom, exper�ence. It at all
t�mes betrayed an �gnorance of the true spr�ngs by wh�ch human
conduct �s actuated, and bel�ed the or�g�nal �nducements to the
establ�shment of c�v�l power. Why has government been �nst�tuted at
all? Because the pass�ons of men w�ll not conform to the d�ctates of
reason and just�ce, w�thout constra�nt. Has �t been found that bod�es
of men act w�th more rect�tude or greater d�s�nterestedness than
�nd�v�duals? The contrary of th�s has been �nferred by all accurate
observers of the conduct of mank�nd; and the �nference �s founded
upon obv�ous reasons. Regard to reputat�on has a less act�ve
�nfluence, when the �nfamy of a bad act�on �s to be d�v�ded among a
number than when �t �s to fall s�ngly upon one. A sp�r�t of fact�on,
wh�ch �s apt to m�ngle �ts po�son �n the del�berat�ons of all bod�es of
men, w�ll often hurry the persons of whom they are composed �nto
�mpropr�et�es and excesses, for wh�ch they would blush �n a pr�vate
capac�ty.

In add�t�on to all th�s, there �s, �n the nature of sovere�gn power, an
�mpat�ence of control, that d�sposes those who are �nvested w�th the
exerc�se of �t, to look w�th an ev�l eye upon all external attempts to
restra�n or d�rect �ts operat�ons. From th�s sp�r�t �t happens, that �n
every pol�t�cal assoc�at�on wh�ch �s formed upon the pr�nc�ple of
un�t�ng �n a common �nterest a number of lesser sovere�gnt�es, there
w�ll be found a k�nd of eccentr�c tendency �n the subord�nate or
�nfer�or orbs, by the operat�on of wh�ch there w�ll be a perpetual effort
�n each to fly off from the common centre. Th�s tendency �s not
d�ff�cult to be accounted for. It has �ts or�g�n �n the love of power.
Power controlled or abr�dged �s almost always the r�val and enemy of
that power by wh�ch �t �s controlled or abr�dged. Th�s s�mple
propos�t�on w�ll teach us how l�ttle reason there �s to expect, that the



persons �ntrusted w�th the adm�n�strat�on of the affa�rs of the
part�cular members of a confederacy w�ll at all t�mes be ready, w�th
perfect good-humor, and an unb�ased regard to the publ�c weal, to
execute the resolut�ons or decrees of the general author�ty. The
reverse of th�s results from the const�tut�on of human nature.

If, therefore, the measures of the Confederacy cannot be executed
w�thout the �ntervent�on of the part�cular adm�n�strat�ons, there w�ll be
l�ttle prospect of the�r be�ng executed at all. The rulers of the
respect�ve members, whether they have a const�tut�onal r�ght to do �t
or not, w�ll undertake to judge of the propr�ety of the measures
themselves. They w�ll cons�der the conform�ty of the th�ng proposed
or requ�red to the�r �mmed�ate �nterests or a�ms; the momentary
conven�ences or �nconven�ences that would attend �ts adopt�on. All
th�s w�ll be done; and �n a sp�r�t of �nterested and susp�c�ous scrut�ny,
w�thout that knowledge of nat�onal c�rcumstances and reasons of
state, wh�ch �s essent�al to a r�ght judgment, and w�th that strong
pred�lect�on �n favor of local objects, wh�ch can hardly fa�l to m�slead
the dec�s�on. The same process must be repeated �n every member
of wh�ch the body �s const�tuted; and the execut�on of the plans,
framed by the counc�ls of the whole, w�ll always fluctuate on the
d�scret�on of the �ll-�nformed and prejud�ced op�n�on of every part.
Those who have been conversant �n the proceed�ngs of popular
assembl�es; who have seen how d�ff�cult �t often �s, where there �s no
exter�or pressure of c�rcumstances, to br�ng them to harmon�ous
resolut�ons on �mportant po�nts, w�ll read�ly conce�ve how �mposs�ble
�t must be to �nduce a number of such assembl�es, del�berat�ng at a
d�stance from each other, at d�fferent t�mes, and under d�fferent
�mpress�ons, long to co-operate �n the same v�ews and pursu�ts.

In our case, the concurrence of th�rteen d�st�nct sovere�gn w�lls �s
requ�s�te, under the Confederat�on, to the complete execut�on of
every �mportant measure that proceeds from the Un�on. It has
happened as was to have been foreseen. The measures of the
Un�on have not been executed; the del�nquenc�es of the States have,
step by step, matured themselves to an extreme, wh�ch has, at
length, arrested all the wheels of the nat�onal government, and



brought them to an awful stand. Congress at th�s t�me scarcely
possess the means of keep�ng up the forms of adm�n�strat�on, t�ll the
States can have t�me to agree upon a more substant�al subst�tute for
the present shadow of a federal government. Th�ngs d�d not come to
th�s desperate extrem�ty at once. The causes wh�ch have been
spec�f�ed produced at f�rst only unequal and d�sproport�onate
degrees of compl�ance w�th the requ�s�t�ons of the Un�on. The greater
def�c�enc�es of some States furn�shed the pretext of example and the
temptat�on of �nterest to the comply�ng, or to the least del�nquent
States. Why should we do more �n proport�on than those who are
embarked w�th us �n the same pol�t�cal voyage? Why should we
consent to bear more than our proper share of the common burden?
These were suggest�ons wh�ch human self�shness could not
w�thstand, and wh�ch even speculat�ve men, who looked forward to
remote consequences, could not, w�thout hes�tat�on, combat. Each
State, y�eld�ng to the persuas�ve vo�ce of �mmed�ate �nterest or
conven�ence, has success�vely w�thdrawn �ts support, t�ll the fra�l and
totter�ng ed�f�ce seems ready to fall upon our heads, and to crush us
beneath �ts ru�ns.

PUBLIUS.
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Tuesday, December 4, 1787.

HAMILTON

To the People of the State of New York:

THE tendency of the pr�nc�ple of leg�slat�on for States, or
commun�t�es, �n the�r pol�t�cal capac�t�es, as �t has been exempl�f�ed
by the exper�ment we have made of �t, �s equally attested by the
events wh�ch have befallen all other governments of the confederate
k�nd, of wh�ch we have any account, �n exact proport�on to �ts
prevalence �n those systems. The conf�rmat�ons of th�s fact w�ll be
worthy of a d�st�nct and part�cular exam�nat�on. I shall content myself
w�th barely observ�ng here, that of all the confederac�es of ant�qu�ty,
wh�ch h�story has handed down to us, the Lyc�an and Achaean
leagues, as far as there rema�n vest�ges of them, appear to have
been most free from the fetters of that m�staken pr�nc�ple, and were
accord�ngly those wh�ch have best deserved, and have most l�berally
rece�ved, the applaud�ng suffrages of pol�t�cal wr�ters.

Th�s except�onable pr�nc�ple may, as truly as emphat�cally, be styled
the parent of anarchy: It has been seen that del�nquenc�es �n the
members of the Un�on are �ts natural and necessary offspr�ng; and
that whenever they happen, the only const�tut�onal remedy �s force,
and the �mmed�ate effect of the use of �t, c�v�l war.

It rema�ns to �nqu�re how far so od�ous an eng�ne of government, �n
�ts appl�cat�on to us, would even be capable of answer�ng �ts end. If
there should not be a large army constantly at the d�sposal of the
nat�onal government �t would e�ther not be able to employ force at all,
or, when th�s could be done, �t would amount to a war between parts
of the Confederacy concern�ng the �nfract�ons of a league, �n wh�ch
the strongest comb�nat�on would be most l�kely to preva�l, whether �t



cons�sted of those who supported or of those who res�sted the
general author�ty. It would rarely happen that the del�nquency to be
redressed would be conf�ned to a s�ngle member, and �f there were
more than one who had neglected the�r duty, s�m�lar�ty of s�tuat�on
would �nduce them to un�te for common defense. Independent of th�s
mot�ve of sympathy, �f a large and �nfluent�al State should happen to
be the aggress�ng member, �t would commonly have we�ght enough
w�th �ts ne�ghbors to w�n over some of them as assoc�ates to �ts
cause. Spec�ous arguments of danger to the common l�berty could
eas�ly be contr�ved; plaus�ble excuses for the def�c�enc�es of the
party could, w�thout d�ff�culty, be �nvented to alarm the
apprehens�ons, �nflame the pass�ons, and conc�l�ate the good-w�ll,
even of those States wh�ch were not chargeable w�th any v�olat�on or
om�ss�on of duty. Th�s would be the more l�kely to take place, as the
del�nquenc�es of the larger members m�ght be expected somet�mes
to proceed from an amb�t�ous premed�tat�on �n the�r rulers, w�th a
v�ew to gett�ng r�d of all external control upon the�r des�gns of
personal aggrand�zement; the better to effect wh�ch �t �s presumable
they would tamper beforehand w�th lead�ng �nd�v�duals �n the
adjacent States. If assoc�ates could not be found at home, recourse
would be had to the a�d of fore�gn powers, who would seldom be
d�s�ncl�ned to encourag�ng the d�ssens�ons of a Confederacy, from
the f�rm un�on of wh�ch they had so much to fear. When the sword �s
once drawn, the pass�ons of men observe no bounds of moderat�on.
The suggest�ons of wounded pr�de, the �nst�gat�ons of �rr�tated
resentment, would be apt to carry the States aga�nst wh�ch the arms
of the Un�on were exerted, to any extremes necessary to avenge the
affront or to avo�d the d�sgrace of subm�ss�on. The f�rst war of th�s
k�nd would probably term�nate �n a d�ssolut�on of the Un�on.

Th�s may be cons�dered as the v�olent death of the Confederacy. Its
more natural death �s what we now seem to be on the po�nt of
exper�enc�ng, �f the federal system be not speed�ly renovated �n a
more substant�al form. It �s not probable, cons�der�ng the gen�us of
th�s country, that the comply�ng States would often be �ncl�ned to
support the author�ty of the Un�on by engag�ng �n a war aga�nst the
non-comply�ng States. They would always be more ready to pursue



the m�lder course of putt�ng themselves upon an equal foot�ng w�th
the del�nquent members by an �m�tat�on of the�r example. And the
gu�lt of all would thus become the secur�ty of all. Our past exper�ence
has exh�b�ted the operat�on of th�s sp�r�t �n �ts full l�ght. There would,
�n fact, be an �nsuperable d�ff�culty �n ascerta�n�ng when force could
w�th propr�ety be employed. In the art�cle of pecun�ary contr�but�on,
wh�ch would be the most usual source of del�nquency, �t would often
be �mposs�ble to dec�de whether �t had proceeded from d�s�ncl�nat�on
or �nab�l�ty. The pretense of the latter would always be at hand. And
the case must be very flagrant �n wh�ch �ts fallacy could be detected
w�th suff�c�ent certa�nty to just�fy the harsh exped�ent of compuls�on.
It �s easy to see that th�s problem alone, as often as �t should occur,
would open a w�de f�eld for the exerc�se of fact�ous v�ews, of
part�al�ty, and of oppress�on, �n the major�ty that happened to preva�l
�n the nat�onal counc�l.

It seems to requ�re no pa�ns to prove that the States ought not to
prefer a nat�onal Const�tut�on wh�ch could only be kept �n mot�on by
the �nstrumental�ty of a large army cont�nually on foot to execute the
ord�nary requ�s�t�ons or decrees of the government. And yet th�s �s
the pla�n alternat�ve �nvolved by those who w�sh to deny �t the power
of extend�ng �ts operat�ons to �nd�v�duals. Such a scheme, �f
pract�cable at all, would �nstantly degenerate �nto a m�l�tary
despot�sm; but �t w�ll be found �n every l�ght �mpract�cable. The
resources of the Un�on would not be equal to the ma�ntenance of an
army cons�derable enough to conf�ne the larger States w�th�n the
l�m�ts of the�r duty; nor would the means ever be furn�shed of form�ng
such an army �n the f�rst �nstance. Whoever cons�ders the
populousness and strength of several of these States s�ngly at the
present juncture, and looks forward to what they w�ll become, even
at the d�stance of half a century, w�ll at once d�sm�ss as �dle and
v�s�onary any scheme wh�ch a�ms at regulat�ng the�r movements by
laws to operate upon them �n the�r collect�ve capac�t�es, and to be
executed by a coerc�on appl�cable to them �n the same capac�t�es. A
project of th�s k�nd �s l�ttle less romant�c than the monster-tam�ng
sp�r�t wh�ch �s attr�buted to the fabulous heroes and dem�-gods of
ant�qu�ty.



Even �n those confederac�es wh�ch have been composed of
members smaller than many of our count�es, the pr�nc�ple of
leg�slat�on for sovere�gn States, supported by m�l�tary coerc�on, has
never been found effectual. It has rarely been attempted to be
employed, but aga�nst the weaker members; and �n most �nstances
attempts to coerce the refractory and d�sobed�ent have been the
s�gnals of bloody wars, �n wh�ch one half of the confederacy has
d�splayed �ts banners aga�nst the other half.

The result of these observat�ons to an �ntell�gent m�nd must be
clearly th�s, that �f �t be poss�ble at any rate to construct a federal
government capable of regulat�ng the common concerns and
preserv�ng the general tranqu�ll�ty, �t must be founded, as to the
objects comm�tted to �ts care, upon the reverse of the pr�nc�ple
contended for by the opponents of the proposed Const�tut�on. It must
carry �ts agency to the persons of the c�t�zens. It must stand �n need
of no �ntermed�ate leg�slat�ons; but must �tself be empowered to
employ the arm of the ord�nary mag�strate to execute �ts own
resolut�ons. The majesty of the nat�onal author�ty must be man�fested
through the med�um of the courts of just�ce. The government of the
Un�on, l�ke that of each State, must be able to address �tself
�mmed�ately to the hopes and fears of �nd�v�duals; and to attract to �ts
support those pass�ons wh�ch have the strongest �nfluence upon the
human heart. It must, �n short, possess all the means, and have
ar�ght to resort to all the methods, of execut�ng the powers w�th
wh�ch �t �s �ntrusted, that are possessed and exerc�sed by the
government of the part�cular States.

To th�s reason�ng �t may perhaps be objected, that �f any State
should be d�saffected to the author�ty of the Un�on, �t could at any
t�me obstruct the execut�on of �ts laws, and br�ng the matter to the
same �ssue of force, w�th the necess�ty of wh�ch the oppos�te
scheme �s reproached.

The plaus�b�l�ty of th�s object�on w�ll van�sh the moment we advert to
the essent�al d�fference between a mere NON-COMPLIANCE and a
DIRECT and ACTIVE RESISTANCE. If the �nterpos�t�on of the State



leg�slatures be necessary to g�ve effect to a measure of the Un�on,
they have only NOT TO ACT, or to ACT EVASIVELY, and the
measure �s defeated. Th�s neglect of duty may be d�sgu�sed under
affected but unsubstant�al prov�s�ons, so as not to appear, and of
course not to exc�te any alarm �n the people for the safety of the
Const�tut�on. The State leaders may even make a mer�t of the�r
surrept�t�ous �nvas�ons of �t on the ground of some temporary
conven�ence, exempt�on, or advantage.

But �f the execut�on of the laws of the nat�onal government should
not requ�re the �ntervent�on of the State leg�slatures, �f they were to
pass �nto �mmed�ate operat�on upon the c�t�zens themselves, the
part�cular governments could not �nterrupt the�r progress w�thout an
open and v�olent exert�on of an unconst�tut�onal power. No om�ss�ons
nor evas�ons would answer the end. They would be obl�ged to act,
and �n such a manner as would leave no doubt that they had
encroached on the nat�onal r�ghts. An exper�ment of th�s nature
would always be hazardous �n the face of a const�tut�on �n any
degree competent to �ts own defense, and of a people enl�ghtened
enough to d�st�ngu�sh between a legal exerc�se and an �llegal
usurpat�on of author�ty. The success of �t would requ�re not merely a
fact�ous major�ty �n the leg�slature, but the concurrence of the courts
of just�ce and of the body of the people. If the judges were not
embarked �n a consp�racy w�th the leg�slature, they would pronounce
the resolut�ons of such a major�ty to be contrary to the supreme law
of the land, unconst�tut�onal, and vo�d. If the people were not ta�nted
w�th the sp�r�t of the�r State representat�ves, they, as the natural
guard�ans of the Const�tut�on, would throw the�r we�ght �nto the
nat�onal scale and g�ve �t a dec�ded preponderancy �n the contest.
Attempts of th�s k�nd would not often be made w�th lev�ty or
rashness, because they could seldom be made w�thout danger to the
authors, unless �n cases of a tyrann�cal exerc�se of the federal
author�ty.

If oppos�t�on to the nat�onal government should ar�se from the
d�sorderly conduct of refractory or sed�t�ous �nd�v�duals, �t could be
overcome by the same means wh�ch are da�ly employed aga�nst the



same ev�l under the State governments. The mag�stracy, be�ng
equally the m�n�sters of the law of the land, from whatever source �t
m�ght emanate, would doubtless be as ready to guard the nat�onal
as the local regulat�ons from the �nroads of pr�vate l�cent�ousness. As
to those part�al commot�ons and �nsurrect�ons, wh�ch somet�mes
d�squ�et soc�ety, from the �ntr�gues of an �ncons�derable fact�on, or
from sudden or occas�onal �llhumors that do not �nfect the great body
of the commun�ty the general government could command more
extens�ve resources for the suppress�on of d�sturbances of that k�nd
than would be �n the power of any s�ngle member. And as to those
mortal feuds wh�ch, �n certa�n conjunctures, spread a conflagrat�on
through a whole nat�on, or through a very large proport�on of �t,
proceed�ng e�ther from we�ghty causes of d�scontent g�ven by the
government or from the contag�on of some v�olent popular paroxysm,
they do not fall w�th�n any ord�nary rules of calculat�on. When they
happen, they commonly amount to revolut�ons and d�smemberments
of emp�re. No form of government can always e�ther avo�d or control
them. It �s �n va�n to hope to guard aga�nst events too m�ghty for
human fores�ght or precaut�on, and �t would be �dle to object to a
government because �t could not perform �mposs�b�l�t�es.

PUBLIUS.
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HAMILTON

To the People of the State of New York:

AN OBJECTION, of a nature d�fferent from that wh�ch has been
stated and answered, �n my last address, may perhaps be l�kew�se
urged aga�nst the pr�nc�ple of leg�slat�on for the �nd�v�dual c�t�zens of
Amer�ca. It may be sa�d that �t would tend to render the government
of the Un�on too powerful, and to enable �t to absorb those res�duary
author�t�es, wh�ch �t m�ght be judged proper to leave w�th the States
for local purposes. Allow�ng the utmost lat�tude to the love of power
wh�ch any reasonable man can requ�re, I confess I am at a loss to
d�scover what temptat�on the persons �ntrusted w�th the
adm�n�strat�on of the general government could ever feel to d�vest
the States of the author�t�es of that descr�pt�on. The regulat�on of the
mere domest�c pol�ce of a State appears to me to hold out slender
allurements to amb�t�on. Commerce, f�nance, negot�at�on, and war
seem to comprehend all the objects wh�ch have charms for m�nds
governed by that pass�on; and all the powers necessary to those
objects ought, �n the f�rst �nstance, to be lodged �n the nat�onal
depos�tory. The adm�n�strat�on of pr�vate just�ce between the c�t�zens
of the same State, the superv�s�on of agr�culture and of other
concerns of a s�m�lar nature, all those th�ngs, �n short, wh�ch are
proper to be prov�ded for by local leg�slat�on, can never be des�rable
cares of a general jur�sd�ct�on. It �s therefore �mprobable that there
should ex�st a d�spos�t�on �n the federal counc�ls to usurp the powers
w�th wh�ch they are connected; because the attempt to exerc�se
those powers would be as troublesome as �t would be nugatory; and
the possess�on of them, for that reason, would contr�bute noth�ng to
the d�gn�ty, to the �mportance, or to the splendor of the nat�onal
government.

But let �t be adm�tted, for argument's sake, that mere wantonness
and lust of dom�nat�on would be suff�c�ent to beget that d�spos�t�on;
st�ll �t may be safely aff�rmed, that the sense of the const�tuent body



of the nat�onal representat�ves, or, �n other words, the people of the
several States, would control the �ndulgence of so extravagant an
appet�te. It w�ll always be far more easy for the State governments to
encroach upon the nat�onal author�t�es than for the nat�onal
government to encroach upon the State author�t�es. The proof of th�s
propos�t�on turns upon the greater degree of �nfluence wh�ch the
State governments �f they adm�n�ster the�r affa�rs w�th upr�ghtness
and prudence, w�ll generally possess over the people; a
c�rcumstance wh�ch at the same t�me teaches us that there �s an
�nherent and �ntr�ns�c weakness �n all federal const�tut�ons; and that
too much pa�ns cannot be taken �n the�r organ�zat�on, to g�ve them all
the force wh�ch �s compat�ble w�th the pr�nc�ples of l�berty.

The super�or�ty of �nfluence �n favor of the part�cular governments
would result partly from the d�ffus�ve construct�on of the nat�onal
government, but ch�efly from the nature of the objects to wh�ch the
attent�on of the State adm�n�strat�ons would be d�rected.

It �s a known fact �n human nature, that �ts affect�ons are commonly
weak �n proport�on to the d�stance or d�ffus�veness of the object.
Upon the same pr�nc�ple that a man �s more attached to h�s fam�ly
than to h�s ne�ghborhood, to h�s ne�ghborhood than to the commun�ty
at large, the people of each State would be apt to feel a stronger
b�as towards the�r local governments than towards the government
of the Un�on; unless the force of that pr�nc�ple should be destroyed
by a much better adm�n�strat�on of the latter.

Th�s strong propens�ty of the human heart would f�nd powerful
aux�l�ar�es �n the objects of State regulat�on.

The var�ety of more m�nute �nterests, wh�ch w�ll necessar�ly fall under
the super�ntendence of the local adm�n�strat�ons, and wh�ch w�ll form
so many r�vulets of �nfluence, runn�ng through every part of the
soc�ety, cannot be part�cular�zed, w�thout �nvolv�ng a deta�l too
ted�ous and un�nterest�ng to compensate for the �nstruct�on �t m�ght
afford.



There �s one transcendant advantage belong�ng to the prov�nce of
the State governments, wh�ch alone suff�ces to place the matter �n a
clear and sat�sfactory l�ght,—I mean the ord�nary adm�n�strat�on of
cr�m�nal and c�v�l just�ce. Th�s, of all others, �s the most powerful,
most un�versal, and most attract�ve source of popular obed�ence and
attachment. It �s that wh�ch, be�ng the �mmed�ate and v�s�ble
guard�an of l�fe and property, hav�ng �ts benef�ts and �ts terrors �n
constant act�v�ty before the publ�c eye, regulat�ng all those personal
�nterests and fam�l�ar concerns to wh�ch the sens�b�l�ty of �nd�v�duals
�s more �mmed�ately awake, contr�butes, more than any other
c�rcumstance, to �mpress�ng upon the m�nds of the people, affect�on,
esteem, and reverence towards the government. Th�s great cement
of soc�ety, wh�ch w�ll d�ffuse �tself almost wholly through the channels
of the part�cular governments, �ndependent of all other causes of
�nfluence, would �nsure them so dec�ded an emp�re over the�r
respect�ve c�t�zens as to render them at all t�mes a complete
counterpo�se, and, not unfrequently, dangerous r�vals to the power of
the Un�on.

The operat�ons of the nat�onal government, on the other hand, fall�ng
less �mmed�ately under the observat�on of the mass of the c�t�zens,
the benef�ts der�ved from �t w�ll ch�efly be perce�ved and attended to
by speculat�ve men. Relat�ng to more general �nterests, they w�ll be
less apt to come home to the feel�ngs of the people; and, �n
proport�on, less l�kely to �nsp�re an hab�tual sense of obl�gat�on, and
an act�ve sent�ment of attachment.

The reason�ng on th�s head has been abundantly exempl�f�ed by the
exper�ence of all federal const�tut�ons w�th wh�ch we are acqua�nted,
and of all others wh�ch have borne the least analogy to them.

Though the anc�ent feudal systems were not, str�ctly speak�ng,
confederac�es, yet they partook of the nature of that spec�es of
assoc�at�on. There was a common head, ch�efta�n, or sovere�gn,
whose author�ty extended over the whole nat�on; and a number of
subord�nate vassals, or feudator�es, who had large port�ons of land
allotted to them, and numerous tra�ns of INFERIOR vassals or



reta�ners, who occup�ed and cult�vated that land upon the tenure of
fealty or obed�ence, to the persons of whom they held �t. Each
pr�nc�pal vassal was a k�nd of sovere�gn, w�th�n h�s part�cular
demesnes. The consequences of th�s s�tuat�on were a cont�nual
oppos�t�on to author�ty of the sovere�gn, and frequent wars between
the great barons or ch�ef feudator�es themselves. The power of the
head of the nat�on was commonly too weak, e�ther to preserve the
publ�c peace, or to protect the people aga�nst the oppress�ons of
the�r �mmed�ate lords. Th�s per�od of European affa�rs �s emphat�cally
styled by h�stor�ans, the t�mes of feudal anarchy.

When the sovere�gn happened to be a man of v�gorous and warl�ke
temper and of super�or ab�l�t�es, he would acqu�re a personal we�ght
and �nfluence, wh�ch answered, for the t�me, the purpose of a more
regular author�ty. But �n general, the power of the barons tr�umphed
over that of the pr�nce; and �n many �nstances h�s dom�n�on was
ent�rely thrown off, and the great f�efs were erected �nto �ndependent
pr�nc�pal�t�es or States. In those �nstances �n wh�ch the monarch
f�nally preva�led over h�s vassals, h�s success was ch�efly ow�ng to
the tyranny of those vassals over the�r dependents. The barons, or
nobles, equally the enem�es of the sovere�gn and the oppressors of
the common people, were dreaded and detested by both; t�ll mutual
danger and mutual �nterest effected a un�on between them fatal to
the power of the ar�stocracy. Had the nobles, by a conduct of
clemency and just�ce, preserved the f�del�ty and devot�on of the�r
reta�ners and followers, the contests between them and the pr�nce
must almost always have ended �n the�r favor, and �n the abr�dgment
or subvers�on of the royal author�ty.

Th�s �s not an assert�on founded merely �n speculat�on or conjecture.
Among other �llustrat�ons of �ts truth wh�ch m�ght be c�ted, Scotland
w�ll furn�sh a cogent example. The sp�r�t of clansh�p wh�ch was, at an
early day, �ntroduced �nto that k�ngdom, un�t�ng the nobles and the�r
dependants by t�es equ�valent to those of k�ndred, rendered the
ar�stocracy a constant overmatch for the power of the monarch, t�ll
the �ncorporat�on w�th England subdued �ts f�erce and ungovernable
sp�r�t, and reduced �t w�th�n those rules of subord�nat�on wh�ch a



more rat�onal and more energet�c system of c�v�l pol�ty had
prev�ously establ�shed �n the latter k�ngdom.

The separate governments �n a confederacy may aptly be compared
w�th the feudal baron�es; w�th th�s advantage �n the�r favor, that from
the reasons already expla�ned, they w�ll generally possess the
conf�dence and good-w�ll of the people, and w�th so �mportant a
support, w�ll be able effectually to oppose all encroachments of the
nat�onal government. It w�ll be well �f they are not able to counteract
�ts leg�t�mate and necessary author�ty. The po�nts of s�m�l�tude
cons�st �n the r�valsh�p of power, appl�cable to both, and �n the
CONCENTRATION of large port�ons of the strength of the
commun�ty �nto part�cular DEPOSITS, �n one case at the d�sposal of
�nd�v�duals, �n the other case at the d�sposal of pol�t�cal bod�es.

A conc�se rev�ew of the events that have attended confederate
governments w�ll further �llustrate th�s �mportant doctr�ne; an
�nattent�on to wh�ch has been the great source of our pol�t�cal
m�stakes, and has g�ven our jealousy a d�rect�on to the wrong s�de.
Th�s rev�ew shall form the subject of some ensu�ng papers.

PUBLIUS.
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HAMILTON AND MADISON

To the People of the State of New York:

AMONG the confederac�es of ant�qu�ty, the most cons�derable was
that of the Grec�an republ�cs, assoc�ated under the Amph�ctyon�c
counc�l. From the best accounts transm�tted of th�s celebrated
�nst�tut�on, �t bore a very �nstruct�ve analogy to the present
Confederat�on of the Amer�can States.

The members reta�ned the character of �ndependent and sovere�gn
states, and had equal votes �n the federal counc�l. Th�s counc�l had a
general author�ty to propose and resolve whatever �t judged
necessary for the common welfare of Greece; to declare and carry
on war; to dec�de, �n the last resort, all controvers�es between the
members; to f�ne the aggress�ng party; to employ the whole force of
the confederacy aga�nst the d�sobed�ent; to adm�t new members.
The Amph�ctyons were the guard�ans of rel�g�on, and of the �mmense
r�ches belong�ng to the temple of Delphos, where they had the r�ght
of jur�sd�ct�on �n controvers�es between the �nhab�tants and those
who came to consult the oracle. As a further prov�s�on for the
eff�cacy of the federal powers, they took an oath mutually to defend
and protect the un�ted c�t�es, to pun�sh the v�olators of th�s oath, and
to �nfl�ct vengeance on sacr�leg�ous despo�lers of the temple.

In theory, and upon paper, th�s apparatus of powers seems amply
suff�c�ent for all general purposes. In several mater�al �nstances, they
exceed the powers enumerated �n the art�cles of confederat�on. The
Amph�ctyons had �n the�r hands the superst�t�on of the t�mes, one of
the pr�nc�pal eng�nes by wh�ch government was then ma�nta�ned;
they had a declared author�ty to use coerc�on aga�nst refractory
c�t�es, and were bound by oath to exert th�s author�ty on the
necessary occas�ons.

Very d�fferent, nevertheless, was the exper�ment from the theory. The
powers, l�ke those of the present Congress, were adm�n�stered by



deput�es appo�nted wholly by the c�t�es �n the�r pol�t�cal capac�t�es;
and exerc�sed over them �n the same capac�t�es. Hence the
weakness, the d�sorders, and f�nally the destruct�on of the
confederacy. The more powerful members, �nstead of be�ng kept �n
awe and subord�nat�on, tyrann�zed success�vely over all the rest.
Athens, as we learn from Demosthenes, was the arb�ter of Greece
seventy-three years. The Lacedaemon�ans next governed �t twenty-
n�ne years; at a subsequent per�od, after the battle of Leuctra, the
Thebans had the�r turn of dom�nat�on.

It happened but too often, accord�ng to Plutarch, that the deput�es of
the strongest c�t�es awed and corrupted those of the weaker; and
that judgment went �n favor of the most powerful party.

Even �n the m�dst of defens�ve and dangerous wars w�th Pers�a and
Macedon, the members never acted �n concert, and were, more or
fewer of them, eternally the dupes or the h�rel�ngs of the common
enemy. The �ntervals of fore�gn war were f�lled up by domest�c
v�c�ss�tudes convuls�ons, and carnage.

After the conclus�on of the war w�th Xerxes, �t appears that the
Lacedaemon�ans requ�red that a number of the c�t�es should be
turned out of the confederacy for the unfa�thful part they had acted.
The Athen�ans, f�nd�ng that the Lacedaemon�ans would lose fewer
part�sans by such a measure than themselves, and would become
masters of the publ�c del�berat�ons, v�gorously opposed and defeated
the attempt. Th�s p�ece of h�story proves at once the �neff�c�ency of
the un�on, the amb�t�on and jealousy of �ts most powerful members,
and the dependent and degraded cond�t�on of the rest. The smaller
members, though ent�tled by the theory of the�r system to revolve �n
equal pr�de and majesty around the common center, had become, �n
fact, satell�tes of the orbs of pr�mary magn�tude.

Had the Greeks, says the Abbe M�lot, been as w�se as they were
courageous, they would have been admon�shed by exper�ence of the
necess�ty of a closer un�on, and would have ava�led themselves of
the peace wh�ch followed the�r success aga�nst the Pers�an arms, to
establ�sh such a reformat�on. Instead of th�s obv�ous pol�cy, Athens



and Sparta, �nflated w�th the v�ctor�es and the glory they had
acqu�red, became f�rst r�vals and then enem�es; and d�d each other
�nf�n�tely more m�sch�ef than they had suffered from Xerxes. The�r
mutual jealous�es, fears, hatreds, and �njur�es ended �n the
celebrated Peloponnes�an war; wh�ch �tself ended �n the ru�n and
slavery of the Athen�ans who had begun �t.

As a weak government, when not at war, �s ever ag�tated by �nternal
d�ssent�ons, so these never fa�l to br�ng on fresh calam�t�es from
abroad. The Phoc�ans hav�ng ploughed up some consecrated
ground belong�ng to the temple of Apollo, the Amph�ctyon�c counc�l,
accord�ng to the superst�t�on of the age, �mposed a f�ne on the
sacr�leg�ous offenders. The Phoc�ans, be�ng abetted by Athens and
Sparta, refused to subm�t to the decree. The Thebans, w�th others of
the c�t�es, undertook to ma�nta�n the author�ty of the Amph�ctyons,
and to avenge the v�olated god. The latter, be�ng the weaker party,
�nv�ted the ass�stance of Ph�l�p of Macedon, who had secretly
fostered the contest. Ph�l�p gladly se�zed the opportun�ty of execut�ng
the des�gns he had long planned aga�nst the l�bert�es of Greece. By
h�s �ntr�gues and br�bes he won over to h�s �nterests the popular
leaders of several c�t�es; by the�r �nfluence and votes, ga�ned
adm�ss�on �nto the Amph�ctyon�c counc�l; and by h�s arts and h�s
arms, made h�mself master of the confederacy.

Such were the consequences of the fallac�ous pr�nc�ple on wh�ch th�s
�nterest�ng establ�shment was founded. Had Greece, says a
jud�c�ous observer on her fate, been un�ted by a str�cter
confederat�on, and persevered �n her un�on, she would never have
worn the cha�ns of Macedon; and m�ght have proved a barr�er to the
vast projects of Rome.

The Achaean league, as �t �s called, was another soc�ety of
Grec�an republ�cs, wh�ch suppl�es us w�th valuable �nstruct�on.

The Un�on here was far more �nt�mate, and �ts organ�zat�on much
w�ser, than �n the preced�ng �nstance. It w�ll accord�ngly appear, that
though not exempt from a s�m�lar catastrophe, �t by no means
equally deserved �t.



The c�t�es compos�ng th�s league reta�ned the�r mun�c�pal jur�sd�ct�on,
appo�nted the�r own off�cers, and enjoyed a perfect equal�ty. The
senate, �n wh�ch they were represented, had the sole and exclus�ve
r�ght of peace and war; of send�ng and rece�v�ng ambassadors; of
enter�ng �nto treat�es and all�ances; of appo�nt�ng a ch�ef mag�strate
or praetor, as he was called, who commanded the�r arm�es, and who,
w�th the adv�ce and consent of ten of the senators, not only
adm�n�stered the government �n the recess of the senate, but had a
great share �n �ts del�berat�ons, when assembled. Accord�ng to the
pr�m�t�ve const�tut�on, there were two praetors assoc�ated �n the
adm�n�strat�on; but on tr�al a s�ngle one was preferred.

It appears that the c�t�es had all the same laws and customs, the
same we�ghts and measures, and the same money. But how far th�s
effect proceeded from the author�ty of the federal counc�l �s left �n
uncerta�nty. It �s sa�d only that the c�t�es were �n a manner compelled
to rece�ve the same laws and usages. When Lacedaemon was
brought �nto the league by Ph�lopoemen, �t was attended w�th an
abol�t�on of the �nst�tut�ons and laws of Lycurgus, and an adopt�on of
those of the Achaeans. The Amph�ctyon�c confederacy, of wh�ch she
had been a member, left her �n the full exerc�se of her government
and her leg�slat�on. Th�s c�rcumstance alone proves a very mater�al
d�fference �n the gen�us of the two systems.

It �s much to be regretted that such �mperfect monuments rema�n of
th�s cur�ous pol�t�cal fabr�c. Could �ts �nter�or structure and regular
operat�on be ascerta�ned, �t �s probable that more l�ght would be
thrown by �t on the sc�ence of federal government, than by any of the
l�ke exper�ments w�th wh�ch we are acqua�nted.

One �mportant fact seems to be w�tnessed by all the h�stor�ans who
take not�ce of Achaean affa�rs. It �s, that as well after the renovat�on
of the league by Aratus, as before �ts d�ssolut�on by the arts of
Macedon, there was �nf�n�tely more of moderat�on and just�ce �n the
adm�n�strat�on of �ts government, and less of v�olence and sed�t�on �n
the people, than were to be found �n any of the c�t�es exerc�s�ng
SINGLY all the prerogat�ves of sovere�gnty. The Abbe Mably, �n h�s



observat�ons on Greece, says that the popular government, wh�ch
was so tempestuous elsewhere, caused no d�sorders �n the
members of the Achaean republ�c, BECAUSE IT WAS THERE
TEMPERED BY THE GENERAL AUTHORITY AND LAWS OF THE
CONFEDERACY.

We are not to conclude too hast�ly, however, that fact�on d�d not, �n a
certa�n degree, ag�tate the part�cular c�t�es; much less that a due
subord�nat�on and harmony re�gned �n the general system. The
contrary �s suff�c�ently d�splayed �n the v�c�ss�tudes and fate of the
republ�c.

Wh�lst the Amph�ctyon�c confederacy rema�ned, that of the
Achaeans, wh�ch comprehended the less �mportant c�t�es only, made
l�ttle f�gure on the theatre of Greece. When the former became a
v�ct�m to Macedon, the latter was spared by the pol�cy of Ph�l�p and
Alexander. Under the successors of these pr�nces, however, a
d�fferent pol�cy preva�led. The arts of d�v�s�on were pract�ced among
the Achaeans. Each c�ty was seduced �nto a separate �nterest; the
un�on was d�ssolved. Some of the c�t�es fell under the tyranny of
Macedon�an garr�sons; others under that of usurpers spr�ng�ng out of
the�r own confus�ons. Shame and oppress�on erelong awaken the�r
love of l�berty. A few c�t�es reun�ted. The�r example was followed by
others, as opportun�t�es were found of cutt�ng off the�r tyrants. The
league soon embraced almost the whole Peloponnesus. Macedon
saw �ts progress; but was h�ndered by �nternal d�ssens�ons from
stopp�ng �t. All Greece caught the enthus�asm and seemed ready to
un�te �n one confederacy, when the jealousy and envy �n Sparta and
Athens, of the r�s�ng glory of the Achaeans, threw a fatal damp on
the enterpr�se. The dread of the Macedon�an power �nduced the
league to court the all�ance of the K�ngs of Egypt and Syr�a, who, as
successors of Alexander, were r�vals of the k�ng of Macedon. Th�s
pol�cy was defeated by Cleomenes, k�ng of Sparta, who was led by
h�s amb�t�on to make an unprovoked attack on h�s ne�ghbors, the
Achaeans, and who, as an enemy to Macedon, had �nterest enough
w�th the Egypt�an and Syr�an pr�nces to effect a breach of the�r
engagements w�th the league.



The Achaeans were now reduced to the d�lemma of subm�tt�ng to
Cleomenes, or of suppl�cat�ng the a�d of Macedon, �ts former
oppressor. The latter exped�ent was adopted. The contests of the
Greeks always afforded a pleas�ng opportun�ty to that powerful
ne�ghbor of �ntermeddl�ng �n the�r affa�rs. A Macedon�an army qu�ckly
appeared. Cleomenes was vanqu�shed. The Achaeans soon
exper�enced, as often happens, that a v�ctor�ous and powerful ally �s
but another name for a master. All that the�r most abject compl�ances
could obta�n from h�m was a tolerat�on of the exerc�se of the�r laws.
Ph�l�p, who was now on the throne of Macedon, soon provoked by
h�s tyrann�es, fresh comb�nat�ons among the Greeks. The Achaeans,
though weakened by �nternal d�ssens�ons and by the revolt of
Messene, one of �ts members, be�ng jo�ned by the AEtol�ans and
Athen�ans, erected the standard of oppos�t�on. F�nd�ng themselves,
though thus supported, unequal to the undertak�ng, they once more
had recourse to the dangerous exped�ent of �ntroduc�ng the succor of
fore�gn arms. The Romans, to whom the �nv�tat�on was made,
eagerly embraced �t. Ph�l�p was conquered; Macedon subdued. A
new cr�s�s ensued to the league. D�ssens�ons broke out among �t
members. These the Romans fostered. Call�crates and other popular
leaders became mercenary �nstruments for �nve�gl�ng the�r
countrymen. The more effectually to nour�sh d�scord and d�sorder the
Romans had, to the aston�shment of those who conf�ded �n the�r
s�ncer�ty, already procla�med un�versal l�berty1 throughout Greece.
W�th the same �ns�d�ous v�ews, they now seduced the members from
the league, by represent�ng to the�r pr�de the v�olat�on �t comm�tted
on the�r sovere�gnty. By these arts th�s un�on, the last hope of
Greece, the last hope of anc�ent l�berty, was torn �nto p�eces; and
such �mbec�l�ty and d�stract�on �ntroduced, that the arms of Rome
found l�ttle d�ff�culty �n complet�ng the ru�n wh�ch the�r arts had
commenced. The Achaeans were cut to p�eces, and Acha�a loaded
w�th cha�ns, under wh�ch �t �s groan�ng at th�s hour.

I have thought �t not superfluous to g�ve the outl�nes of th�s �mportant
port�on of h�story; both because �t teaches more than one lesson,
and because, as a supplement to the outl�nes of the Achaean



const�tut�on, �t emphat�cally �llustrates the tendency of federal bod�es
rather to anarchy among the members, than to tyranny �n the head.

PUBLIUS.

1 Th�s was but another name more spec�ous for the �ndependence of
the members on the federal head.
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HAMILTON AND MADISON

To the People of the State of New York:

THE examples of anc�ent confederac�es, c�ted �n my last paper, have
not exhausted the source of exper�mental �nstruct�on on th�s subject.
There are ex�st�ng �nst�tut�ons, founded on a s�m�lar pr�nc�ple, wh�ch
mer�t part�cular cons�derat�on. The f�rst wh�ch presents �tself �s the
German�c body.

In the early ages of Chr�st�an�ty, Germany was occup�ed by seven
d�st�nct nat�ons, who had no common ch�ef. The Franks, one of the
number, hav�ng conquered the Gauls, establ�shed the k�ngdom
wh�ch has taken �ts name from them. In the n�nth century
Charlemagne, �ts warl�ke monarch, carr�ed h�s v�ctor�ous arms �n
every d�rect�on; and Germany became a part of h�s vast dom�n�ons.
On the d�smemberment, wh�ch took place under h�s sons, th�s part
was erected �nto a separate and �ndependent emp�re. Charlemagne
and h�s �mmed�ate descendants possessed the real�ty, as well as the
ens�gns and d�gn�ty of �mper�al power. But the pr�nc�pal vassals,
whose f�efs had become hered�tary, and who composed the nat�onal
d�ets wh�ch Charlemagne had not abol�shed, gradually threw off the
yoke and advanced to sovere�gn jur�sd�ct�on and �ndependence. The
force of �mper�al sovere�gnty was �nsuff�c�ent to restra�n such
powerful dependants; or to preserve the un�ty and tranqu�ll�ty of the
emp�re. The most fur�ous pr�vate wars, accompan�ed w�th every
spec�es of calam�ty, were carr�ed on between the d�fferent pr�nces
and states. The �mper�al author�ty, unable to ma�nta�n the publ�c
order, decl�ned by degrees t�ll �t was almost ext�nct �n the anarchy,
wh�ch ag�tated the long �nterval between the death of the last
emperor of the Suab�an, and the access�on of the f�rst emperor of the
Austr�an l�nes. In the eleventh century the emperors enjoyed full



sovere�gnty: In the f�fteenth they had l�ttle more than the symbols and
decorat�ons of power.

Out of th�s feudal system, wh�ch has �tself many of the �mportant
features of a confederacy, has grown the federal system wh�ch
const�tutes the German�c emp�re. Its powers are vested �n a d�et
represent�ng the component members of the confederacy; �n the
emperor, who �s the execut�ve mag�strate, w�th a negat�ve on the
decrees of the d�et; and �n the �mper�al chamber and the aul�c
counc�l, two jud�c�ary tr�bunals hav�ng supreme jur�sd�ct�on �n
controvers�es wh�ch concern the emp�re, or wh�ch happen among �ts
members.

The d�et possesses the general power of leg�slat�ng for the emp�re;
of mak�ng war and peace; contract�ng all�ances; assess�ng quotas of
troops and money; construct�ng fortresses; regulat�ng co�n; adm�tt�ng
new members; and subject�ng d�sobed�ent members to the ban of
the emp�re, by wh�ch the party �s degraded from h�s sovere�gn r�ghts
and h�s possess�ons forfe�ted. The members of the confederacy are
expressly restr�cted from enter�ng �nto compacts prejud�c�al to the
emp�re; from �mpos�ng tolls and dut�es on the�r mutual �ntercourse,
w�thout the consent of the emperor and d�et; from alter�ng the value
of money; from do�ng �njust�ce to one another; or from afford�ng
ass�stance or retreat to d�sturbers of the publ�c peace. And the ban �s
denounced aga�nst such as shall v�olate any of these restr�ct�ons.
The members of the d�et, as such, are subject �n all cases to be
judged by the emperor and d�et, and �n the�r pr�vate capac�t�es by the
aul�c counc�l and �mper�al chamber.

The prerogat�ves of the emperor are numerous. The most �mportant
of them are: h�s exclus�ve r�ght to make propos�t�ons to the d�et; to
negat�ve �ts resolut�ons; to name ambassadors; to confer d�gn�t�es
and t�tles; to f�ll vacant electorates; to found un�vers�t�es; to grant
pr�v�leges not �njur�ous to the states of the emp�re; to rece�ve and
apply the publ�c revenues; and generally to watch over the publ�c
safety. In certa�n cases, the electors form a counc�l to h�m. In qual�ty
of emperor, he possesses no terr�tory w�th�n the emp�re, nor rece�ves



any revenue for h�s support. But h�s revenue and dom�n�ons, �n other
qual�t�es, const�tute h�m one of the most powerful pr�nces �n Europe.

From such a parade of const�tut�onal powers, �n the representat�ves
and head of th�s confederacy, the natural suppos�t�on would be, that
�t must form an except�on to the general character wh�ch belongs to
�ts k�ndred systems. Noth�ng would be further from the real�ty. The
fundamental pr�nc�ple on wh�ch �t rests, that the emp�re �s a
commun�ty of sovere�gns, that the d�et �s a representat�on of
sovere�gns and that the laws are addressed to sovere�gns, renders
the emp�re a nerveless body, �ncapable of regulat�ng �ts own
members, �nsecure aga�nst external dangers, and ag�tated w�th
unceas�ng fermentat�ons �n �ts own bowels.

The h�story of Germany �s a h�story of wars between the emperor
and the pr�nces and states; of wars among the pr�nces and states
themselves; of the l�cent�ousness of the strong, and the oppress�on
of the weak; of fore�gn �ntrus�ons, and fore�gn �ntr�gues; of
requ�s�t�ons of men and money d�sregarded, or part�ally compl�ed
w�th; of attempts to enforce them, altogether abort�ve, or attended
w�th slaughter and desolat�on, �nvolv�ng the �nnocent w�th the gu�lty;
of general �nbec�l�ty, confus�on, and m�sery.

In the s�xteenth century, the emperor, w�th one part of the emp�re on
h�s s�de, was seen engaged aga�nst the other pr�nces and states. In
one of the confl�cts, the emperor h�mself was put to fl�ght, and very
near be�ng made pr�soner by the elector of Saxony. The late k�ng of
Pruss�a was more than once p�tted aga�nst h�s �mper�al sovere�gn;
and commonly proved an overmatch for h�m. Controvers�es and
wars among the members themselves have been so common, that
the German annals are crowded w�th the bloody pages wh�ch
descr�be them. Prev�ous to the peace of Westphal�a, Germany was
desolated by a war of th�rty years, �n wh�ch the emperor, w�th one
half of the emp�re, was on one s�de, and Sweden, w�th the other half,
on the oppos�te s�de. Peace was at length negot�ated, and d�ctated
by fore�gn powers; and the art�cles of �t, to wh�ch fore�gn powers are
part�es, made a fundamental part of the German�c const�tut�on.



If the nat�on happens, on any emergency, to be more un�ted by the
necess�ty of self-defense, �ts s�tuat�on �s st�ll deplorable. M�l�tary
preparat�ons must be preceded by so many ted�ous d�scuss�ons,
ar�s�ng from the jealous�es, pr�de, separate v�ews, and clash�ng
pretens�ons of sovere�gn bod�es, that before the d�et can settle the
arrangements, the enemy are �n the f�eld; and before the federal
troops are ready to take �t, are ret�r�ng �nto w�nter quarters.

The small body of nat�onal troops, wh�ch has been judged necessary
�n t�me of peace, �s defect�vely kept up, badly pa�d, �nfected w�th local
prejud�ces, and supported by �rregular and d�sproport�onate
contr�but�ons to the treasury.

The �mposs�b�l�ty of ma�nta�n�ng order and d�spens�ng just�ce among
these sovere�gn subjects, produced the exper�ment of d�v�d�ng the
emp�re �nto n�ne or ten c�rcles or d�str�cts; of g�v�ng them an �nter�or
organ�zat�on, and of charg�ng them w�th the m�l�tary execut�on of the
laws aga�nst del�nquent and contumac�ous members. Th�s
exper�ment has only served to demonstrate more fully the rad�cal
v�ce of the const�tut�on. Each c�rcle �s the m�n�ature p�cture of the
deform�t�es of th�s pol�t�cal monster. They e�ther fa�l to execute the�r
comm�ss�ons, or they do �t w�th all the devastat�on and carnage of
c�v�l war. Somet�mes whole c�rcles are defaulters; and then they
�ncrease the m�sch�ef wh�ch they were �nst�tuted to remedy.

We may form some judgment of th�s scheme of m�l�tary coerc�on
from a sample g�ven by Thuanus. In Donawerth, a free and �mper�al
c�ty of the c�rcle of Suab�a, the Abb 300 de St. Cro�x enjoyed certa�n
�mmun�t�es wh�ch had been reserved to h�m. In the exerc�se of these,
on some publ�c occas�ons, outrages were comm�tted on h�m by the
people of the c�ty. The consequence was that the c�ty was put under
the ban of the emp�re, and the Duke of Bavar�a, though d�rector of
another c�rcle, obta�ned an appo�ntment to enforce �t. He soon
appeared before the c�ty w�th a corps of ten thousand troops, and
f�nd�ng �t a f�t occas�on, as he had secretly �ntended from the
beg�nn�ng, to rev�ve an ant�quated cla�m, on the pretext that h�s
ancestors had suffered the place to be d�smembered from h�s



terr�tory,1 he took possess�on of �t �n h�s own name, d�sarmed, and
pun�shed the �nhab�tants, and reannexed the c�ty to h�s doma�ns.

It may be asked, perhaps, what has so long kept th�s d�sjo�nted
mach�ne from fall�ng ent�rely to p�eces? The answer �s obv�ous: The
weakness of most of the members, who are unw�ll�ng to expose
themselves to the mercy of fore�gn powers; the weakness of most of
the pr�nc�pal members, compared w�th the form�dable powers all
around them; the vast we�ght and �nfluence wh�ch the emperor
der�ves from h�s separate and her�d�tary dom�n�ons; and the �nterest
he feels �n preserv�ng a system w�th wh�ch h�s fam�ly pr�de �s
connected, and wh�ch const�tutes h�m the f�rst pr�nce �n Europe; —
these causes support a feeble and precar�ous Un�on; wh�lst the
repellant qual�ty, �nc�dent to the nature of sovere�gnty, and wh�ch t�me
cont�nually strengthens, prevents any reform whatever, founded on a
proper consol�dat�on. Nor �s �t to be �mag�ned, �f th�s obstacle could
be surmounted, that the ne�ghbor�ng powers would suffer a
revolut�on to take place wh�ch would g�ve to the emp�re the force and
preem�nence to wh�ch �t �s ent�tled. Fore�gn nat�ons have long
cons�dered themselves as �nterested �n the changes made by events
�n th�s const�tut�on; and have, on var�ous occas�ons, betrayed the�r
pol�cy of perpetuat�ng �ts anarchy and weakness.

If more d�rect examples were want�ng, Poland, as a government over
local sovere�gns, m�ght not �mproperly be taken not�ce of. Nor could
any proof more str�k�ng be g�ven of the calam�t�es flow�ng from such
�nst�tut�ons. Equally unf�t for self-government and self-defense, �t has
long been at the mercy of �ts powerful ne�ghbors; who have lately
had the mercy to d�sburden �t of one th�rd of �ts people and terr�tor�es.

The connect�on among the Sw�ss cantons scarcely amounts to a
confederacy; though �t �s somet�mes c�ted as an �nstance of the
stab�l�ty of such �nst�tut�ons.

They have no common treasury; no common troops even �n war; no
common co�n; no common jud�catory; nor any other common mark of
sovere�gnty.



They are kept together by the pecul�ar�ty of the�r topograph�cal
pos�t�on; by the�r �nd�v�dual weakness and �ns�gn�f�cancy; by the fear
of powerful ne�ghbors, to one of wh�ch they were formerly subject; by
the few sources of content�on among a people of such s�mple and
homogeneous manners; by the�r jo�nt �nterest �n the�r dependent
possess�ons; by the mutual a�d they stand �n need of, for
suppress�ng �nsurrect�ons and rebell�ons, an a�d expressly st�pulated
and often requ�red and afforded; and by the necess�ty of some
regular and permanent prov�s�on for accomodat�ng d�sputes among
the cantons. The prov�s�on �s, that the part�es at var�ance shall each
choose four judges out of the neutral cantons, who, �n case of
d�sagreement, choose an ump�re. Th�s tr�bunal, under an oath of
�mpart�al�ty, pronounces def�n�t�ve sentence, wh�ch all the cantons
are bound to enforce. The competency of th�s regulat�on may be
est�mated by a clause �n the�r treaty of 1683, w�th V�ctor Amadeus of
Savoy; �n wh�ch he obl�ges h�mself to �nterpose as med�ator �n
d�sputes between the cantons, and to employ force, �f necessary,
aga�nst the contumac�ous party.

So far as the pecul�ar�ty of the�r case w�ll adm�t of compar�son w�th
that of the Un�ted States, �t serves to conf�rm the pr�nc�ple �ntended
to be establ�shed. Whatever eff�cacy the un�on may have had �n
ord�nary cases, �t appears that the moment a cause of d�fference
sprang up, capable of try�ng �ts strength, �t fa�led. The controvers�es
on the subject of rel�g�on, wh�ch �n three �nstances have k�ndled
v�olent and bloody contests, may be sa�d, �n fact, to have severed
the league. The Protestant and Cathol�c cantons have s�nce had
the�r separate d�ets, where all the most �mportant concerns are
adjusted, and wh�ch have left the general d�et l�ttle other bus�ness
than to take care of the common ba�lages.

That separat�on had another consequence, wh�ch mer�ts attent�on. It
produced oppos�te all�ances w�th fore�gn powers: of Berne, at the
head of the Protestant assoc�at�on, w�th the Un�ted Prov�nces; and of
Luzerne, at the head of the Cathol�c assoc�at�on, w�th France.

PUBLIUS.



1 Pfeffel, "Nouvel Abreg. Chronol. de l'H�st., etc., d'Allemagne," says
the pretext was to �ndemn�fy h�mself for the expense of the
exped�t�on.
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HAMILTON AND MADISON

To the People of the State of New York:

THE Un�ted Netherlands are a confederacy of republ�cs, or rather of
ar�stocrac�es of a very remarkable texture, yet conf�rm�ng all the
lessons der�ved from those wh�ch we have already rev�ewed.

The un�on �s composed of seven coequal and sovere�gn states, and
each state or prov�nce �s a compos�t�on of equal and �ndependent
c�t�es. In all �mportant cases, not only the prov�nces but the c�t�es
must be unan�mous.



The sovere�gnty of the Un�on �s represented by the States-General,
cons�st�ng usually of about f�fty deput�es appo�nted by the prov�nces.
They hold the�r seats, some for l�fe, some for s�x, three, and one
years; from two prov�nces they cont�nue �n appo�ntment dur�ng
pleasure.

The States-General have author�ty to enter �nto treat�es and
all�ances; to make war and peace; to ra�se arm�es and equ�p fleets;
to ascerta�n quotas and demand contr�but�ons. In all these cases,
however, unan�m�ty and the sanct�on of the�r const�tuents are
requ�s�te. They have author�ty to appo�nt and rece�ve ambassadors;
to execute treat�es and all�ances already formed; to prov�de for the
collect�on of dut�es on �mports and exports; to regulate the m�nt, w�th
a sav�ng to the prov�nc�al r�ghts; to govern as sovere�gns the
dependent terr�tor�es. The prov�nces are restra�ned, unless w�th the
general consent, from enter�ng �nto fore�gn treat�es; from establ�sh�ng
�mposts �njur�ous to others, or charg�ng the�r ne�ghbors w�th h�gher
dut�es than the�r own subjects. A counc�l of state, a chamber of
accounts, w�th f�ve colleges of adm�ralty, a�d and fort�fy the federal
adm�n�strat�on.

The execut�ve mag�strate of the un�on �s the stadtholder, who �s now
an hered�tary pr�nce. H�s pr�nc�pal we�ght and �nfluence �n the
republ�c are der�ved from th�s �ndependent t�tle; from h�s great
patr�mon�al estates; from h�s fam�ly connect�ons w�th some of the
ch�ef potentates of Europe; and, more than all, perhaps, from h�s
be�ng stadtholder �n the several prov�nces, as well as for the un�on;
�n wh�ch prov�nc�al qual�ty he has the appo�ntment of town
mag�strates under certa�n regulat�ons, executes prov�nc�al decrees,
pres�des when he pleases �n the prov�nc�al tr�bunals, and has
throughout the power of pardon.

As stadtholder of the un�on, he has, however, cons�derable
prerogat�ves.

In h�s pol�t�cal capac�ty he has author�ty to settle d�sputes between
the prov�nces, when other methods fa�l; to ass�st at the del�berat�ons
of the States-General, and at the�r part�cular conferences; to g�ve



aud�ences to fore�gn ambassadors, and to keep agents for h�s
part�cular affa�rs at fore�gn courts.

In h�s m�l�tary capac�ty he commands the federal troops, prov�des for
garr�sons, and �n general regulates m�l�tary affa�rs; d�sposes of all
appo�ntments, from colonels to ens�gns, and of the governments and
posts of fort�f�ed towns.

In h�s mar�ne capac�ty he �s adm�ral-general, and super�ntends and
d�rects every th�ng relat�ve to naval forces and other naval affa�rs;
pres�des �n the adm�ralt�es �n person or by proxy; appo�nts l�eutenant-
adm�rals and other off�cers; and establ�shes counc�ls of war, whose
sentences are not executed t�ll he approves them.

H�s revenue, exclus�ve of h�s pr�vate �ncome, amounts to three
hundred thousand flor�ns. The stand�ng army wh�ch he commands
cons�sts of about forty thousand men.

Such �s the nature of the celebrated Belg�c confederacy, as
del�neated on parchment. What are the characters wh�ch pract�ce
has stamped upon �t? Imbec�l�ty �n the government; d�scord among
the prov�nces; fore�gn �nfluence and �nd�gn�t�es; a precar�ous
ex�stence �n peace, and pecul�ar calam�t�es from war.

It was long ago remarked by Grot�us, that noth�ng but the hatred of
h�s countrymen to the house of Austr�a kept them from be�ng ru�ned
by the v�ces of the�r const�tut�on.

The un�on of Utrecht, says another respectable wr�ter, reposes an
author�ty �n the States-General, seem�ngly suff�c�ent to secure
harmony, but the jealousy �n each prov�nce renders the pract�ce very
d�fferent from the theory.

The same �nstrument, says another, obl�ges each prov�nce to levy
certa�n contr�but�ons; but th�s art�cle never could, and probably never
w�ll, be executed; because the �nland prov�nces, who have l�ttle
commerce, cannot pay an equal quota.



In matters of contr�but�on, �t �s the pract�ce to wa�ve the art�cles of the
const�tut�on. The danger of delay obl�ges the consent�ng prov�nces to
furn�sh the�r quotas, w�thout wa�t�ng for the others; and then to obta�n
re�mbursement from the others, by deputat�ons, wh�ch are frequent,
or otherw�se, as they can. The great wealth and �nfluence of the
prov�nce of Holland enable her to effect both these purposes.

It has more than once happened, that the def�c�enc�es had to be
ult�mately collected at the po�nt of the bayonet; a th�ng pract�cable,
though dreadful, �n a confedracy where one of the members exceeds
�n force all the rest, and where several of them are too small to
med�tate res�stance; but utterly �mpract�cable �n one composed of
members, several of wh�ch are equal to each other �n strength and
resources, and equal s�ngly to a v�gorous and persever�ng defense.

Fore�gn m�n�sters, says S�r W�ll�am Temple, who was h�mself a
fore�gn m�n�ster, elude matters taken ad referendum, by tamper�ng
w�th the prov�nces and c�t�es. In 1726, the treaty of Hanover was
delayed by these means a whole year. Instances of a l�ke nature are
numerous and notor�ous.

In cr�t�cal emergenc�es, the States-General are often compelled to
overleap the�r const�tut�onal bounds. In 1688, they concluded a treaty
of themselves at the r�sk of the�r heads. The treaty of Westphal�a, �n
1648, by wh�ch the�r �ndependence was formerly and f�nally
recogn�zed, was concluded w�thout the consent of Zealand. Even as
recently as the last treaty of peace w�th Great Br�ta�n, the
const�tut�onal pr�nc�ple of unan�m�ty was departed from. A weak
const�tut�on must necessar�ly term�nate �n d�ssolut�on, for want of
proper powers, or the usurpat�on of powers requ�s�te for the publ�c
safety. Whether the usurpat�on, when once begun, w�ll stop at the
salutary po�nt, or go forward to the dangerous extreme, must depend
on the cont�ngenc�es of the moment. Tyranny has perhaps oftener
grown out of the assumpt�ons of power, called for, on press�ng
ex�genc�es, by a defect�ve const�tut�on, than out of the full exerc�se of
the largest const�tut�onal author�t�es.



Notw�thstand�ng the calam�t�es produced by the stadtholdersh�p, �t
has been supposed that w�thout h�s �nfluence �n the �nd�v�dual
prov�nces, the causes of anarchy man�fest �n the confederacy would
long ago have d�ssolved �t. "Under such a government," says the
Abbe Mably, "the Un�on could never have subs�sted, �f the prov�nces
had not a spr�ng w�th�n themselves, capable of qu�cken�ng the�r
tard�ness, and compell�ng them to the same way of th�nk�ng. Th�s
spr�ng �s the stadtholder." It �s remarked by S�r W�ll�am Temple, "that
�n the �nterm�ss�ons of the stadtholdersh�p, Holland, by her r�ches
and her author�ty, wh�ch drew the others �nto a sort of dependence,
suppl�ed the place."

These are not the only c�rcumstances wh�ch have controlled the
tendency to anarchy and d�ssolut�on. The surround�ng powers
�mpose an absolute necess�ty of un�on to a certa�n degree, at the
same t�me that they nour�sh by the�r �ntr�gues the const�tut�onal v�ces
wh�ch keep the republ�c �n some degree always at the�r mercy.

The true patr�ots have long bewa�led the fatal tendency of these
v�ces, and have made no less than four regular exper�ments by
EXTRAORDINARY ASSEMBLIES, convened for the spec�al
purpose, to apply a remedy. As many t�mes has the�r laudable zeal
found �t �mposs�ble to UNITE THE PUBLIC COUNCILS �n reform�ng
the known, the acknowledged, the fatal ev�ls of the ex�st�ng
const�tut�on. Let us pause, my fellow-c�t�zens, for one moment, over
th�s melancholy and mon�tory lesson of h�story; and w�th the tear that
drops for the calam�t�es brought on mank�nd by the�r adverse
op�n�ons and self�sh pass�ons, let our grat�tude m�ngle an ejaculat�on
to Heaven, for the prop�t�ous concord wh�ch has d�st�ngu�shed the
consultat�ons for our pol�t�cal happ�ness.

A des�gn was also conce�ved of establ�sh�ng a general tax to be
adm�n�stered by the federal author�ty. Th�s also had �ts adversar�es
and fa�led.

Th�s unhappy people seem to be now suffer�ng from popular
convuls�ons, from d�ssens�ons among the states, and from the actual
�nvas�on of fore�gn arms, the cr�s�s of the�r dest�ny. All nat�ons have



the�r eyes f�xed on the awful spectacle. The f�rst w�sh prompted by
human�ty �s, that th�s severe tr�al may �ssue �n such a revolut�on of
the�r government as w�ll establ�sh the�r un�on, and render �t the
parent of tranqu�ll�ty, freedom and happ�ness: The next, that the
asylum under wh�ch, we trust, the enjoyment of these bless�ngs w�ll
speed�ly be secured �n th�s country, may rece�ve and console them
for the catastrophe of the�r own.

I make no apology for hav�ng dwelt so long on the contemplat�on of
these federal precedents. Exper�ence �s the oracle of truth; and
where �ts responses are unequ�vocal, they ought to be conclus�ve
and sacred. The �mportant truth, wh�ch �t unequ�vocally pronounces
�n the present case, �s that a sovere�gnty over sovere�gns, a
government over governments, a leg�slat�on for commun�t�es, as
contrad�st�ngu�shed from �nd�v�duals, as �t �s a solec�sm �n theory, so
�n pract�ce �t �s subvers�ve of the order and ends of c�v�l pol�ty, by
subst�tut�ng VIOLENCE �n place of LAW, or the destruct�ve
COERCION of the SWORD �n place of the m�ld and salutary
COERCION of the MAGISTRACY.

PUBLIUS.
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To the People of the State of New York:

HAVING �n the three last numbers taken a summary rev�ew of the
pr�nc�pal c�rcumstances and events wh�ch have dep�cted the gen�us
and fate of other confederate governments, I shall now proceed �n
the enumerat�on of the most �mportant of those defects wh�ch have
h�therto d�sappo�nted our hopes from the system establ�shed among
ourselves. To form a safe and sat�sfactory judgment of the proper
remedy, �t �s absolutely necessary that we should be well acqua�nted
w�th the extent and mal�gn�ty of the d�sease.

The next most palpable defect of the subs�st�ng Confederat�on, �s the
total want of a SANCTION to �ts laws. The Un�ted States, as now
composed, have no powers to exact obed�ence, or pun�sh
d�sobed�ence to the�r resolut�ons, e�ther by pecun�ary mulcts, by a
suspens�on or d�vest�ture of pr�v�leges, or by any other const�tut�onal
mode. There �s no express delegat�on of author�ty to them to use
force aga�nst del�nquent members; and �f such a r�ght should be
ascr�bed to the federal head, as result�ng from the nature of the
soc�al compact between the States, �t must be by �nference and
construct�on, �n the face of that part of the second art�cle, by wh�ch �t
�s declared, "that each State shall reta�n every power, jur�sd�ct�on,
and r�ght, not EXPRESSLY delegated to the Un�ted States �n
Congress assembled." There �s, doubtless, a str�k�ng absurd�ty �n
suppos�ng that a r�ght of th�s k�nd does not ex�st, but we are reduced
to the d�lemma e�ther of embrac�ng that suppos�t�on, preposterous as
�t may seem, or of contraven�ng or expla�n�ng away a prov�s�on,
wh�ch has been of late a repeated theme of the eulog�es of those
who oppose the new Const�tut�on; and the want of wh�ch, �n that
plan, has been the subject of much plaus�ble an�madvers�on, and
severe cr�t�c�sm. If we are unw�ll�ng to �mpa�r the force of th�s
applauded prov�s�on, we shall be obl�ged to conclude, that the Un�ted
States afford the extraord�nary spectacle of a government dest�tute
even of the shadow of const�tut�onal power to enforce the execut�on
of �ts own laws. It w�ll appear, from the spec�mens wh�ch have been
c�ted, that the Amer�can Confederacy, �n th�s part�cular, stands



d�scr�m�nated from every other �nst�tut�on of a s�m�lar k�nd, and
exh�b�ts a new and unexampled phenomenon �n the pol�t�cal world.

The want of a mutual guaranty of the State governments �s another
cap�tal �mperfect�on �n the federal plan. There �s noth�ng of th�s k�nd
declared �n the art�cles that compose �t; and to �mply a tac�t guaranty
from cons�derat�ons of ut�l�ty, would be a st�ll more flagrant departure
from the clause wh�ch has been ment�oned, than to �mply a tac�t
power of coerc�on from the l�ke cons�derat�ons. The want of a
guaranty, though �t m�ght �n �ts consequences endanger the Un�on,
does not so �mmed�ately attack �ts ex�stence as the want of a
const�tut�onal sanct�on to �ts laws.

W�thout a guaranty the ass�stance to be der�ved from the Un�on �n
repell�ng those domest�c dangers wh�ch may somet�mes threaten the
ex�stence of the State const�tut�ons, must be renounced. Usurpat�on
may rear �ts crest �n each State, and trample upon the l�bert�es of the
people, wh�le the nat�onal government could legally do noth�ng more
than behold �ts encroachments w�th �nd�gnat�on and regret. A
successful fact�on may erect a tyranny on the ru�ns of order and law,
wh�le no succor could const�tut�onally be afforded by the Un�on to the
fr�ends and supporters of the government. The tempestuous
s�tuat�on from wh�ch Massachusetts has scarcely emerged, ev�nces
that dangers of th�s k�nd are not merely speculat�ve. Who can
determ�ne what m�ght have been the �ssue of her late convuls�ons, �f
the malcontents had been headed by a Caesar or by a Cromwell?
Who can pred�ct what effect a despot�sm, establ�shed �n
Massachusetts, would have upon the l�bert�es of New Hampsh�re or
Rhode Island, of Connect�cut or New York?

The �nord�nate pr�de of State �mportance has suggested to some
m�nds an object�on to the pr�nc�ple of a guaranty �n the federal
government, as �nvolv�ng an off�c�ous �nterference �n the domest�c
concerns of the members. A scruple of th�s k�nd would depr�ve us of
one of the pr�nc�pal advantages to be expected from un�on, and can
only flow from a m�sapprehens�on of the nature of the prov�s�on �tself.
It could be no �mped�ment to reforms of the State const�tut�on by a



major�ty of the people �n a legal and peaceable mode. Th�s r�ght
would rema�n und�m�n�shed. The guaranty could only operate aga�nst
changes to be effected by v�olence. Towards the prevent�ons of
calam�t�es of th�s k�nd, too many checks cannot be prov�ded. The
peace of soc�ety and the stab�l�ty of government depend absolutely
on the eff�cacy of the precaut�ons adopted on th�s head. Where the
whole power of the government �s �n the hands of the people, there
�s the less pretense for the use of v�olent remed�es �n part�al or
occas�onal d�stempers of the State. The natural cure for an �ll-
adm�n�strat�on, �n a popular or representat�ve const�tut�on, �s a
change of men. A guaranty by the nat�onal author�ty would be as
much levelled aga�nst the usurpat�ons of rulers as aga�nst the
ferments and outrages of fact�on and sed�t�on �n the commun�ty.

The pr�nc�ple of regulat�ng the contr�but�ons of the States to the
common treasury by QUOTAS �s another fundamental error �n the
Confederat�on. Its repugnancy to an adequate supply of the nat�onal
ex�genc�es has been already po�nted out, and has suff�c�ently
appeared from the tr�al wh�ch has been made of �t. I speak of �t now
solely w�th a v�ew to equal�ty among the States. Those who have
been accustomed to contemplate the c�rcumstances wh�ch produce
and const�tute nat�onal wealth, must be sat�sf�ed that there �s no
common standard or barometer by wh�ch the degrees of �t can be
ascerta�ned. Ne�ther the value of lands, nor the numbers of the
people, wh�ch have been success�vely proposed as the rule of State
contr�but�ons, has any pretens�on to be�ng a just representat�ve. If we
compare the wealth of the Un�ted Netherlands w�th that of Russ�a or
Germany, or even of France, and �f we at the same t�me compare the
total value of the lands and the aggregate populat�on of that
contracted d�str�ct w�th the total value of the lands and the aggregate
populat�on of the �mmense reg�ons of e�ther of the three last-
ment�oned countr�es, we shall at once d�scover that there �s no
compar�son between the proport�on of e�ther of these two objects
and that of the relat�ve wealth of those nat�ons. If the l�ke parallel
were to be run between several of the Amer�can States, �t would
furn�sh a l�ke result. Let V�rg�n�a be contrasted w�th North Carol�na,
Pennsylvan�a w�th Connect�cut, or Maryland w�th New Jersey, and



we shall be conv�nced that the respect�ve ab�l�t�es of those States, �n
relat�on to revenue, bear l�ttle or no analogy to the�r comparat�ve
stock �n lands or to the�r comparat�ve populat�on. The pos�t�on may
be equally �llustrated by a s�m�lar process between the count�es of
the same State. No man who �s acqua�nted w�th the State of New
York w�ll doubt that the act�ve wealth of K�ng's County bears a much
greater proport�on to that of Montgomery than �t would appear to be �f
we should take e�ther the total value of the lands or the total number
of the people as a cr�ter�on!

The wealth of nat�ons depends upon an �nf�n�te var�ety of causes.
S�tuat�on, so�l, cl�mate, the nature of the product�ons, the nature of
the government, the gen�us of the c�t�zens, the degree of �nformat�on
they possess, the state of commerce, of arts, of �ndustry, these
c�rcumstances and many more, too complex, m�nute, or advent�t�ous
to adm�t of a part�cular spec�f�cat�on, occas�on d�fferences hardly
conce�vable �n the relat�ve opulence and r�ches of d�fferent countr�es.
The consequence clearly �s that there can be no common measure
of nat�onal wealth, and, of course, no general or stat�onary rule by
wh�ch the ab�l�ty of a state to pay taxes can be determ�ned. The
attempt, therefore, to regulate the contr�but�ons of the members of a
confederacy by any such rule, cannot fa�l to be product�ve of glar�ng
�nequal�ty and extreme oppress�on.

Th�s �nequal�ty would of �tself be suff�c�ent �n Amer�ca to work the
eventual destruct�on of the Un�on, �f any mode of enforc�ng a
compl�ance w�th �ts requ�s�t�ons could be dev�sed. The suffer�ng
States would not long consent to rema�n assoc�ated upon a pr�nc�ple
wh�ch d�str�butes the publ�c burdens w�th so unequal a hand, and
wh�ch was calculated to �mpover�sh and oppress the c�t�zens of some
States, wh�le those of others would scarcely be consc�ous of the
small proport�on of the we�ght they were requ�red to susta�n. Th�s,
however, �s an ev�l �nseparable from the pr�nc�ple of quotas and
requ�s�t�ons.

There �s no method of steer�ng clear of th�s �nconven�ence, but by
author�z�ng the nat�onal government to ra�se �ts own revenues �n �ts



own way. Imposts, exc�ses, and, �n general, all dut�es upon art�cles of
consumpt�on, may be compared to a flu�d, wh�ch w�ll, �n t�me, f�nd �ts
level w�th the means of pay�ng them. The amount to be contr�buted
by each c�t�zen w�ll �n a degree be at h�s own opt�on, and can be
regulated by an attent�on to h�s resources. The r�ch may be
extravagant, the poor can be frugal; and pr�vate oppress�on may
always be avo�ded by a jud�c�ous select�on of objects proper for such
�mpos�t�ons. If �nequal�t�es should ar�se �n some States from dut�es
on part�cular objects, these w�ll, �n all probab�l�ty, be counterbalanced
by proport�onal �nequal�t�es �n other States, from the dut�es on other
objects. In the course of t�me and th�ngs, an equ�l�br�um, as far as �t
�s atta�nable �n so compl�cated a subject, w�ll be establ�shed
everywhere. Or, �f �nequal�t�es should st�ll ex�st, they would ne�ther be
so great �n the�r degree, so un�form �n the�r operat�on, nor so od�ous
�n the�r appearance, as those wh�ch would necessar�ly spr�ng from
quotas, upon any scale that can poss�bly be dev�sed.

It �s a s�gnal advantage of taxes on art�cles of consumpt�on, that they
conta�n �n the�r own nature a secur�ty aga�nst excess. They prescr�be
the�r own l�m�t; wh�ch cannot be exceeded w�thout defeat�ng the end
proposed, that �s, an extens�on of the revenue. When appl�ed to th�s
object, the say�ng �s as just as �t �s w�tty, that, "�n pol�t�cal ar�thmet�c,
two and two do not always make four."

If dut�es are too h�gh, they lessen the consumpt�on; the collect�on �s
eluded; and the product to the treasury �s not so great as when they
are conf�ned w�th�n proper and moderate bounds. Th�s forms a
complete barr�er aga�nst any mater�al oppress�on of the c�t�zens by
taxes of th�s class, and �s �tself a natural l�m�tat�on of the power of
�mpos�ng them.

Impos�t�ons of th�s k�nd usually fall under the denom�nat�on of �nd�rect
taxes, and must for a long t�me const�tute the ch�ef part of the
revenue ra�sed �n th�s country. Those of the d�rect k�nd, wh�ch
pr�nc�pally relate to land and bu�ld�ngs, may adm�t of a rule of
apport�onment. E�ther the value of land, or the number of the people,
may serve as a standard. The state of agr�culture and the



populousness of a country have been cons�dered as nearly
connected w�th each other. And, as a rule, for the purpose �ntended,
numbers, �n the v�ew of s�mpl�c�ty and certa�nty, are ent�tled to a
preference. In every country �t �s a herculean task to obta�n a
valuat�on of the land; �n a country �mperfectly settled and progress�ve
�n �mprovement, the d�ff�cult�es are �ncreased almost to
�mpract�cab�l�ty. The expense of an accurate valuat�on �s, �n all
s�tuat�ons, a form�dable object�on. In a branch of taxat�on where no
l�m�ts to the d�scret�on of the government are to be found �n the
nature of th�ngs, the establ�shment of a f�xed rule, not �ncompat�ble
w�th the end, may be attended w�th fewer �nconven�ences than to
leave that d�scret�on altogether at large.
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IN ADDITION to the defects already enumerated �n the ex�st�ng
federal system, there are others of not less �mportance, wh�ch
concur �n render�ng �t altogether unf�t for the adm�n�strat�on of the
affa�rs of the Un�on.

The want of a power to regulate commerce �s by all part�es allowed
to be of the number. The ut�l�ty of such a power has been ant�c�pated
under the f�rst head of our �nqu�r�es; and for th�s reason, as well as
from the un�versal conv�ct�on enterta�ned upon the subject, l�ttle need
be added �n th�s place. It �s �ndeed ev�dent, on the most superf�c�al
v�ew, that there �s no object, e�ther as �t respects the �nterests of
trade or f�nance, that more strongly demands a federal
super�ntendence. The want of �t has already operated as a bar to the
format�on of benef�c�al treat�es w�th fore�gn powers, and has g�ven
occas�ons of d�ssat�sfact�on between the States. No nat�on
acqua�nted w�th the nature of our pol�t�cal assoc�at�on would be
unw�se enough to enter �nto st�pulat�ons w�th the Un�ted States, by
wh�ch they conceded pr�v�leges of any �mportance to them, wh�le
they were appr�sed that the engagements on the part of the Un�on
m�ght at any moment be v�olated by �ts members, and wh�le they
found from exper�ence that they m�ght enjoy every advantage they
des�red �n our markets, w�thout grant�ng us any return but such as
the�r momentary conven�ence m�ght suggest. It �s not, therefore, to
be wondered at that Mr. Jenk�nson, �n usher�ng �nto the House of
Commons a b�ll for regulat�ng the temporary �ntercourse between the
two countr�es, should preface �ts �ntroduct�on by a declarat�on that
s�m�lar prov�s�ons �n former b�lls had been found to answer every
purpose to the commerce of Great Br�ta�n, and that �t would be
prudent to pers�st �n the plan unt�l �t should appear whether the
Amer�can government was l�kely or not to acqu�re greater
cons�stency. [1]

Several States have endeavored, by separate proh�b�t�ons,
restr�ct�ons, and exclus�ons, to �nfluence the conduct of that k�ngdom
�n th�s part�cular, but the want of concert, ar�s�ng from the want of a
general author�ty and from clash�ng and d�ss�m�lar v�ews �n the State,
has h�therto frustrated every exper�ment of the k�nd, and w�ll cont�nue



to do so as long as the same obstacles to a un�form�ty of measures
cont�nue to ex�st.

The �nterfer�ng and unne�ghborly regulat�ons of some States,
contrary to the true sp�r�t of the Un�on, have, �n d�fferent �nstances,
g�ven just cause of umbrage and compla�nt to others, and �t �s to be
feared that examples of th�s nature, �f not restra�ned by a nat�onal
control, would be mult�pl�ed and extended t�ll they became not less
ser�ous sources of an�mos�ty and d�scord than �njur�ous �mped�ments
to the �ntercourse between the d�fferent parts of the Confederacy.
"The commerce of the German emp�re [2] �s �n cont�nual trammels
from the mult�pl�c�ty of the dut�es wh�ch the several pr�nces and
states exact upon the merchand�ses pass�ng through the�r terr�tor�es,
by means of wh�ch the f�ne streams and nav�gable r�vers w�th wh�ch
Germany �s so happ�ly watered are rendered almost useless."
Though the gen�us of the people of th�s country m�ght never perm�t
th�s descr�pt�on to be str�ctly appl�cable to us, yet we may reasonably
expect, from the gradual confl�cts of State regulat�ons, that the
c�t�zens of each would at length come to be cons�dered and treated
by the others �n no better l�ght than that of fore�gners and al�ens.

The power of ra�s�ng arm�es, by the most obv�ous construct�on of the
art�cles of the Confederat�on, �s merely a power of mak�ng
requ�s�t�ons upon the States for quotas of men. Th�s pract�ce �n the
course of the late war, was found replete w�th obstruct�ons to a
v�gorous and to an econom�cal system of defense. It gave b�rth to a
compet�t�on between the States wh�ch created a k�nd of auct�on for
men. In order to furn�sh the quotas requ�red of them, they outb�d
each other t�ll bount�es grew to an enormous and �nsupportable s�ze.
The hope of a st�ll further �ncrease afforded an �nducement to those
who were d�sposed to serve to procrast�nate the�r enl�stment, and
d�s�ncl�ned them from engag�ng for any cons�derable per�ods. Hence,
slow and scanty lev�es of men, �n the most cr�t�cal emergenc�es of
our affa�rs; short enl�stments at an unparalleled expense; cont�nual
fluctuat�ons �n the troops, ru�nous to the�r d�sc�pl�ne and subject�ng
the publ�c safety frequently to the per�lous cr�s�s of a d�sbanded
army. Hence, also, those oppress�ve exped�ents for ra�s�ng men



wh�ch were upon several occas�ons pract�ced, and wh�ch noth�ng but
the enthus�asm of l�berty would have �nduced the people to endure.

Th�s method of ra�s�ng troops �s not more unfr�endly to economy and
v�gor than �t �s to an equal d�str�but�on of the burden. The States near
the seat of war, �nfluenced by mot�ves of self-preservat�on, made
efforts to furn�sh the�r quotas, wh�ch even exceeded the�r ab�l�t�es;
wh�le those at a d�stance from danger were, for the most part, as
rem�ss as the others were d�l�gent, �n the�r exert�ons. The �mmed�ate
pressure of th�s �nequal�ty was not �n th�s case, as �n that of the
contr�but�ons of money, allev�ated by the hope of a f�nal l�qu�dat�on.
The States wh�ch d�d not pay the�r proport�ons of money m�ght at
least be charged w�th the�r def�c�enc�es; but no account could be
formed of the def�c�enc�es �n the suppl�es of men. We shall not,
however, see much reason to reget the want of th�s hope, when we
cons�der how l�ttle prospect there �s, that the most del�nquent States
w�ll ever be able to make compensat�on for the�r pecun�ary fa�lures.
The system of quotas and requ�s�t�ons, whether �t be appl�ed to men
or money, �s, �n every v�ew, a system of �mbec�l�ty �n the Un�on, and
of �nequal�ty and �njust�ce among the members.

The r�ght of equal suffrage among the States �s another
except�onable part of the Confederat�on. Every �dea of proport�on
and every rule of fa�r representat�on consp�re to condemn a pr�nc�ple,
wh�ch g�ves to Rhode Island an equal we�ght �n the scale of power
w�th Massachusetts, or Connect�cut, or New York; and to Deleware
an equal vo�ce �n the nat�onal del�berat�ons w�th Pennsylvan�a, or
V�rg�n�a, or North Carol�na. Its operat�on contrad�cts the fundamental
max�m of republ�can government, wh�ch requ�res that the sense of
the major�ty should preva�l. Soph�stry may reply, that sovere�gns are
equal, and that a major�ty of the votes of the States w�ll be a major�ty
of confederated Amer�ca. But th�s k�nd of log�cal legerdema�n w�ll
never counteract the pla�n suggest�ons of just�ce and common-
sense. It may happen that th�s major�ty of States �s a small m�nor�ty
of the people of Amer�ca [3]; and two th�rds of the people of Amer�ca
could not long be persuaded, upon the cred�t of art�f�c�al d�st�nct�ons
and syllog�st�c subtlet�es, to subm�t the�r �nterests to the management



and d�sposal of one th�rd. The larger States would after a wh�le revolt
from the �dea of rece�v�ng the law from the smaller. To acqu�esce �n
such a pr�vat�on of the�r due �mportance �n the pol�t�cal scale, would
be not merely to be �nsens�ble to the love of power, but even to
sacr�f�ce the des�re of equal�ty. It �s ne�ther rat�onal to expect the f�rst,
nor just to requ�re the last. The smaller States, cons�der�ng how
pecul�arly the�r safety and welfare depend on un�on, ought read�ly to
renounce a pretens�on wh�ch, �f not rel�nqu�shed, would prove fatal to
�ts durat�on.

It may be objected to th�s, that not seven but n�ne States, or two
th�rds of the whole number, must consent to the most �mportant
resolut�ons; and �t may be thence �nferred that n�ne States would
always comprehend a major�ty of the Un�on. But th�s does not
obv�ate the �mpropr�ety of an equal vote between States of the most
unequal d�mens�ons and populousness; nor �s the �nference accurate
�n po�nt of fact; for we can enumerate n�ne States wh�ch conta�n less
than a major�ty of the people [4]; and �t �s const�tut�onally poss�ble
that these n�ne may g�ve the vote. Bes�des, there are matters of
cons�derable moment determ�nable by a bare major�ty; and there are
others, concern�ng wh�ch doubts have been enterta�ned, wh�ch, �f
�nterpreted �n favor of the suff�c�ency of a vote of seven States, would
extend �ts operat�on to �nterests of the f�rst magn�tude. In add�t�on to
th�s, �t �s to be observed that there �s a probab�l�ty of an �ncrease �n
the number of States, and no prov�s�on for a proport�onal
augmentat�on of the rat�o of votes.

But th�s �s not all: what at f�rst s�ght may seem a remedy, �s, �n real�ty,
a po�son. To g�ve a m�nor�ty a negat�ve upon the major�ty (wh�ch �s
always the case where more than a major�ty �s requ�s�te to a
dec�s�on), �s, �n �ts tendency, to subject the sense of the greater
number to that of the lesser. Congress, from the nonattendance of a
few States, have been frequently �n the s�tuat�on of a Pol�sh d�et,
where a s�ngle VOTE has been suff�c�ent to put a stop to all the�r
movements. A s�xt�eth part of the Un�on, wh�ch �s about the
proport�on of Delaware and Rhode Island, has several t�mes been
able to oppose an ent�re bar to �ts operat�ons. Th�s �s one of those



ref�nements wh�ch, �n pract�ce, has an effect the reverse of what �s
expected from �t �n theory. The necess�ty of unan�m�ty �n publ�c
bod�es, or of someth�ng approach�ng towards �t, has been founded
upon a suppos�t�on that �t would contr�bute to secur�ty. But �ts real
operat�on �s to embarrass the adm�n�strat�on, to destroy the energy of
the government, and to subst�tute the pleasure, capr�ce, or art�f�ces
of an �ns�gn�f�cant, turbulent, or corrupt junto, to the regular
del�berat�ons and dec�s�ons of a respectable major�ty. In those
emergenc�es of a nat�on, �n wh�ch the goodness or badness, the
weakness or strength of �ts government, �s of the greatest
�mportance, there �s commonly a necess�ty for act�on. The publ�c
bus�ness must, �n some way or other, go forward. If a pert�nac�ous
m�nor�ty can control the op�n�on of a major�ty, respect�ng the best
mode of conduct�ng �t, the major�ty, �n order that someth�ng may be
done, must conform to the v�ews of the m�nor�ty; and thus the sense
of the smaller number w�ll overrule that of the greater, and g�ve a
tone to the nat�onal proceed�ngs. Hence, ted�ous delays; cont�nual
negot�at�on and �ntr�gue; contempt�ble comprom�ses of the publ�c
good. And yet, �n such a system, �t �s even happy when such
comprom�ses can take place: for upon some occas�ons th�ngs w�ll
not adm�t of accommodat�on; and then the measures of government
must be �njur�ously suspended, or fatally defeated. It �s often, by the
�mpract�cab�l�ty of obta�n�ng the concurrence of the necessary
number of votes, kept �n a state of �nact�on. Its s�tuat�on must always
savor of weakness, somet�mes border upon anarchy.

It �s not d�ff�cult to d�scover, that a pr�nc�ple of th�s k�nd g�ves greater
scope to fore�gn corrupt�on, as well as to domest�c fact�on, than that
wh�ch perm�ts the sense of the major�ty to dec�de; though the
contrary of th�s has been presumed. The m�stake has proceeded
from not attend�ng w�th due care to the m�sch�efs that may be
occas�oned by obstruct�ng the progress of government at certa�n
cr�t�cal seasons. When the concurrence of a large number �s requ�red
by the Const�tut�on to the do�ng of any nat�onal act, we are apt to rest
sat�sf�ed that all �s safe, because noth�ng �mproper w�ll be l�kely TO
BE DONE, but we forget how much good may be prevented, and
how much �ll may be produced, by the power of h�nder�ng the do�ng



what may be necessary, and of keep�ng affa�rs �n the same
unfavorable posture �n wh�ch they may happen to stand at part�cular
per�ods.

Suppose, for �nstance, we were engaged �n a war, �n conjunct�on
w�th one fore�gn nat�on, aga�nst another. Suppose the necess�ty of
our s�tuat�on demanded peace, and the �nterest or amb�t�on of our
ally led h�m to seek the prosecut�on of the war, w�th v�ews that m�ght
just�fy us �n mak�ng separate terms. In such a state of th�ngs, th�s ally
of ours would ev�dently f�nd �t much eas�er, by h�s br�bes and
�ntr�gues, to t�e up the hands of government from mak�ng peace,
where two th�rds of all the votes were requ�s�te to that object, than
where a s�mple major�ty would suff�ce. In the f�rst case, he would
have to corrupt a smaller number; �n the last, a greater number.
Upon the same pr�nc�ple, �t would be much eas�er for a fore�gn power
w�th wh�ch we were at war to perplex our counc�ls and embarrass
our exert�ons. And, �n a commerc�al v�ew, we may be subjected to
s�m�lar �nconven�ences. A nat�on, w�th wh�ch we m�ght have a treaty
of commerce, could w�th much greater fac�l�ty prevent our form�ng a
connect�on w�th her compet�tor �n trade, though such a connect�on
should be ever so benef�c�al to ourselves.

Ev�ls of th�s descr�pt�on ought not to be regarded as �mag�nary. One
of the weak s�des of republ�cs, among the�r numerous advantages, �s
that they afford too easy an �nlet to fore�gn corrupt�on. An hered�tary
monarch, though often d�sposed to sacr�f�ce h�s subjects to h�s
amb�t�on, has so great a personal �nterest �n the government and �n
the external glory of the nat�on, that �t �s not easy for a fore�gn power
to g�ve h�m an equ�valent for what he would sacr�f�ce by treachery to
the state. The world has accord�ngly been w�tness to few examples
of th�s spec�es of royal prost�tut�on, though there have been
abundant spec�mens of every other k�nd.

In republ�cs, persons elevated from the mass of the commun�ty, by
the suffrages of the�r fellow-c�t�zens, to stat�ons of great pre-
em�nence and power, may f�nd compensat�ons for betray�ng the�r
trust, wh�ch, to any but m�nds an�mated and gu�ded by super�or



v�rtue, may appear to exceed the proport�on of �nterest they have �n
the common stock, and to overbalance the obl�gat�ons of duty.
Hence �t �s that h�story furn�shes us w�th so many mort�fy�ng
examples of the prevalency of fore�gn corrupt�on �n republ�can
governments. How much th�s contr�buted to the ru�n of the anc�ent
commonwealths has been already del�neated. It �s well known that
the deput�es of the Un�ted Prov�nces have, �n var�ous �nstances,
been purchased by the em�ssar�es of the ne�ghbor�ng k�ngdoms. The
Earl of Chesterf�eld (�f my memory serves me r�ght), �n a letter to h�s
court, �nt�mates that h�s success �n an �mportant negot�at�on must
depend on h�s obta�n�ng a major's comm�ss�on for one of those
deput�es. And �n Sweden the part�es were alternately bought by
France and England �n so barefaced and notor�ous a manner that �t
exc�ted un�versal d�sgust �n the nat�on, and was a pr�nc�pal cause
that the most l�m�ted monarch �n Europe, �n a s�ngle day, w�thout
tumult, v�olence, or oppos�t�on, became one of the most absolute and
uncontrolled.

A c�rcumstance wh�ch crowns the defects of the Confederat�on
rema�ns yet to be ment�oned, the want of a jud�c�ary power. Laws are
a dead letter w�thout courts to expound and def�ne the�r true mean�ng
and operat�on. The treat�es of the Un�ted States, to have any force at
all, must be cons�dered as part of the law of the land. The�r true
�mport, as far as respects �nd�v�duals, must, l�ke all other laws, be
ascerta�ned by jud�c�al determ�nat�ons. To produce un�form�ty �n
these determ�nat�ons, they ought to be subm�tted, �n the last resort,
to one SUPREME TRIBUNAL. And th�s tr�bunal ought to be �nst�tuted
under the same author�ty wh�ch forms the treat�es themselves.
These �ngred�ents are both �nd�spensable. If there �s �n each State a
court of f�nal jur�sd�ct�on, there may be as many d�fferent f�nal
determ�nat�ons on the same po�nt as there are courts. There are
endless d�vers�t�es �n the op�n�ons of men. We often see not only
d�fferent courts but the judges of the came court d�ffer�ng from each
other. To avo�d the confus�on wh�ch would unavo�dably result from
the contrad�ctory dec�s�ons of a number of �ndependent jud�cator�es,
all nat�ons have found �t necessary to establ�sh one court paramount



to the rest, possess�ng a general super�ntendence, and author�zed to
settle and declare �n the last resort a un�form rule of c�v�l just�ce.

Th�s �s the more necessary where the frame of the government �s so
compounded that the laws of the whole are �n danger of be�ng
contravened by the laws of the parts. In th�s case, �f the part�cular
tr�bunals are �nvested w�th a r�ght of ult�mate jur�sd�ct�on, bes�des the
contrad�ct�ons to be expected from d�fference of op�n�on, there w�ll be
much to fear from the b�as of local v�ews and prejud�ces, and from
the �nterference of local regulat�ons. As often as such an �nterference
was to happen, there would be reason to apprehend that the
prov�s�ons of the part�cular laws m�ght be preferred to those of the
general laws; for noth�ng �s more natural to men �n off�ce than to look
w�th pecul�ar deference towards that author�ty to wh�ch they owe
the�r off�c�al ex�stence. The treat�es of the Un�ted States, under the
present Const�tut�on, are l�able to the �nfract�ons of th�rteen d�fferent
leg�slatures, and as many d�fferent courts of f�nal jur�sd�ct�on, act�ng
under the author�ty of those leg�slatures. The fa�th, the reputat�on,
the peace of the whole Un�on, are thus cont�nually at the mercy of
the prejud�ces, the pass�ons, and the �nterests of every member of
wh�ch �t �s composed. Is �t poss�ble that fore�gn nat�ons can e�ther
respect or conf�de �n such a government? Is �t poss�ble that the
people of Amer�ca w�ll longer consent to trust the�r honor, the�r
happ�ness, the�r safety, on so precar�ous a foundat�on?

In th�s rev�ew of the Confederat�on, I have conf�ned myself to the
exh�b�t�on of �ts most mater�al defects; pass�ng over those
�mperfect�ons �n �ts deta�ls by wh�ch even a great part of the power
�ntended to be conferred upon �t has been �n a great measure
rendered abort�ve. It must be by th�s t�me ev�dent to all men of
reflect�on, who can d�vest themselves of the prepossess�ons of
preconce�ved op�n�ons, that �t �s a system so rad�cally v�c�ous and
unsound, as to adm�t not of amendment but by an ent�re change �n
�ts lead�ng features and characters.

The organ�zat�on of Congress �s �tself utterly �mproper for the
exerc�se of those powers wh�ch are necessary to be depos�ted �n the



Un�on. A s�ngle assembly may be a proper receptacle of those
slender, or rather fettered, author�t�es, wh�ch have been heretofore
delegated to the federal head; but �t would be �ncons�stent w�th all
the pr�nc�ples of good government, to �ntrust �t w�th those add�t�onal
powers wh�ch, even the moderate and more rat�onal adversar�es of
the proposed Const�tut�on adm�t, ought to res�de �n the Un�ted
States. If that plan should not be adopted, and �f the necess�ty of the
Un�on should be able to w�thstand the amb�t�ous a�ms of those men
who may �ndulge magn�f�cent schemes of personal aggrand�zement
from �ts d�ssolut�on, the probab�l�ty would be, that we should run �nto
the project of conferr�ng supplementary powers upon Congress, as
they are now const�tuted; and e�ther the mach�ne, from the �ntr�ns�c
feebleness of �ts structure, w�ll moulder �nto p�eces, �n sp�te of our �ll-
judged efforts to prop �t; or, by success�ve augmentat�ons of �ts force
an energy, as necess�ty m�ght prompt, we shall f�nally accumulate, �n
a s�ngle body, all the most �mportant prerogat�ves of sovere�gnty, and
thus enta�l upon our poster�ty one of the most execrable forms of
government that human �nfatuat�on ever contr�ved. Thus, we should
create �n real�ty that very tyranny wh�ch the adversar�es of the new
Const�tut�on e�ther are, or affect to be, sol�c�tous to avert.

It has not a l�ttle contr�buted to the �nf�rm�t�es of the ex�st�ng federal
system, that �t never had a rat�f�cat�on by the PEOPLE. Rest�ng on
no better foundat�on than the consent of the several leg�slatures, �t
has been exposed to frequent and �ntr�cate quest�ons concern�ng the
val�d�ty of �ts powers, and has, �n some �nstances, g�ven b�rth to the
enormous doctr�ne of a r�ght of leg�slat�ve repeal. Ow�ng �ts
rat�f�cat�on to the law of a State, �t has been contended that the same
author�ty m�ght repeal the law by wh�ch �t was rat�f�ed. However
gross a heresy �t may be to ma�nta�n that a PARTY to a COMPACT
has a r�ght to revoke that COMPACT, the doctr�ne �tself has had
respectable advocates. The poss�b�l�ty of a quest�on of th�s nature
proves the necess�ty of lay�ng the foundat�ons of our nat�onal
government deeper than �n the mere sanct�on of delegated author�ty.
The fabr�c of Amer�can emp�re ought to rest on the sol�d bas�s of
THE CONSENT OF THE PEOPLE. The streams of nat�onal power



ought to flow �mmed�ately from that pure, or�g�nal founta�n of all
leg�t�mate author�ty.

PUBLIUS.

FNA1-@1 Th�s, as nearly as I can recollect, was the sense of h�s
speech on �ntroduc�ng the last b�ll.

FNA1-@2 Encycloped�a, art�cle "Emp�re."

FNA1-@3 New Hampsh�re, Rhode Island, New Jersey, Delaware,
Georg�a, South Carol�na, and Maryland are a major�ty of the whole
number of the States, but they do not conta�n one th�rd of the people.

FNA1-@4 Add New York and Connect�cut to the forego�ng seven,
and they w�ll be less than a major�ty.

FEDERALIST No. 23

The Necess�ty of a Government as Energet�c as the One Proposed
to the Preservat�on of the Un�on

From the New York Packet.

Tuesday, December 18, 1787.

HAMILTON



To the People of the State of New York:

THE necess�ty of a Const�tut�on, at least equally energet�c w�th the
one proposed, to the preservat�on of the Un�on, �s the po�nt at the
exam�nat�on of wh�ch we are now arr�ved.

Th�s �nqu�ry w�ll naturally d�v�de �tself �nto three branches the objects
to be prov�ded for by the federal government, the quant�ty of power
necessary to the accompl�shment of those objects, the persons upon
whom that power ought to operate. Its d�str�but�on and organ�zat�on
w�ll more properly cla�m our attent�on under the succeed�ng head.

The pr�nc�pal purposes to be answered by un�on are these the
common defense of the members; the preservat�on of the publ�c
peace as well aga�nst �nternal convuls�ons as external attacks; the
regulat�on of commerce w�th other nat�ons and between the States;
the super�ntendence of our �ntercourse, pol�t�cal and commerc�al,
w�th fore�gn countr�es.

The author�t�es essent�al to the common defense are these: to ra�se
arm�es; to bu�ld and equ�p fleets; to prescr�be rules for the
government of both; to d�rect the�r operat�ons; to prov�de for the�r
support. These powers ought to ex�st w�thout l�m�tat�on, BECAUSE
IT IS IMPOSSIBLE TO FORESEE OR DEFINE THE EXTENT AND
VARIETY OF NATIONAL EXIGENCIES, OR THE
CORRESPONDENT EXTENT AND VARIETY OF THE MEANS
WHICH MAY BE NECESSARY TO SATISFY THEM. The
c�rcumstances that endanger the safety of nat�ons are �nf�n�te, and
for th�s reason no const�tut�onal shackles can w�sely be �mposed on
the power to wh�ch the care of �t �s comm�tted. Th�s power ought to
be coextens�ve w�th all the poss�ble comb�nat�ons of such
c�rcumstances; and ought to be under the d�rect�on of the same
counc�ls wh�ch are appo�nted to pres�de over the common defense.

Th�s �s one of those truths wh�ch, to a correct and unprejud�ced m�nd,
carr�es �ts own ev�dence along w�th �t; and may be obscured, but
cannot be made pla�ner by argument or reason�ng. It rests upon
ax�oms as s�mple as they are un�versal; the MEANS ought to be



proport�oned to the END; the persons, from whose agency the
atta�nment of any END �s expected, ought to possess the MEANS by
wh�ch �t �s to be atta�ned.

Whether there ought to be a federal government �ntrusted w�th the
care of the common defense, �s a quest�on �n the f�rst �nstance, open
for d�scuss�on; but the moment �t �s dec�ded �n the aff�rmat�ve, �t w�ll
follow, that that government ought to be clothed w�th all the powers
requ�s�te to complete execut�on of �ts trust. And unless �t can be
shown that the c�rcumstances wh�ch may affect the publ�c safety are
reduc�ble w�th�n certa�n determ�nate l�m�ts; unless the contrary of th�s
pos�t�on can be fa�rly and rat�onally d�sputed, �t must be adm�tted, as
a necessary consequence, that there can be no l�m�tat�on of that
author�ty wh�ch �s to prov�de for the defense and protect�on of the
commun�ty, �n any matter essent�al to �ts eff�cacy that �s, �n any
matter essent�al to the FORMATION, DIRECTION, or SUPPORT of
the NATIONAL FORCES.

Defect�ve as the present Confederat�on has been proved to be, th�s
pr�nc�ple appears to have been fully recogn�zed by the framers of �t;
though they have not made proper or adequate prov�s�on for �ts
exerc�se. Congress have an unl�m�ted d�scret�on to make requ�s�t�ons
of men and money; to govern the army and navy; to d�rect the�r
operat�ons. As the�r requ�s�t�ons are made const�tut�onally b�nd�ng
upon the States, who are �n fact under the most solemn obl�gat�ons
to furn�sh the suppl�es requ�red of them, the �ntent�on ev�dently was
that the Un�ted States should command whatever resources were by
them judged requ�s�te to the "common defense and general welfare."
It was presumed that a sense of the�r true �nterests, and a regard to
the d�ctates of good fa�th, would be found suff�c�ent pledges for the
punctual performance of the duty of the members to the federal
head.

The exper�ment has, however, demonstrated that th�s expectat�on
was �ll-founded and �llusory; and the observat�ons, made under the
last head, w�ll, I �mag�ne, have suff�ced to conv�nce the �mpart�al and
d�scern�ng, that there �s an absolute necess�ty for an ent�re change �n



the f�rst pr�nc�ples of the system; that �f we are �n earnest about
g�v�ng the Un�on energy and durat�on, we must abandon the va�n
project of leg�slat�ng upon the States �n the�r collect�ve capac�t�es; we
must extend the laws of the federal government to the �nd�v�dual
c�t�zens of Amer�ca; we must d�scard the fallac�ous scheme of quotas
and requ�s�t�ons, as equally �mpract�cable and unjust. The result from
all th�s �s that the Un�on ought to be �nvested w�th full power to levy
troops; to bu�ld and equ�p fleets; and to ra�se the revenues wh�ch w�ll
be requ�red for the format�on and support of an army and navy, �n the
customary and ord�nary modes pract�ced �n other governments.

If the c�rcumstances of our country are such as to demand a
compound �nstead of a s�mple, a confederate �nstead of a sole,
government, the essent�al po�nt wh�ch w�ll rema�n to be adjusted w�ll
be to d�scr�m�nate the OBJECTS, as far as �t can be done, wh�ch
shall apperta�n to the d�fferent prov�nces or departments of power;
allow�ng to each the most ample author�ty for fulf�ll�ng the objects
comm�tted to �ts charge. Shall the Un�on be const�tuted the guard�an
of the common safety? Are fleets and arm�es and revenues
necessary to th�s purpose? The government of the Un�on must be
empowered to pass all laws, and to make all regulat�ons wh�ch have
relat�on to them. The same must be the case �n respect to
commerce, and to every other matter to wh�ch �ts jur�sd�ct�on �s
perm�tted to extend. Is the adm�n�strat�on of just�ce between the
c�t�zens of the same State the proper department of the local
governments? These must possess all the author�t�es wh�ch are
connected w�th th�s object, and w�th every other that may be allotted
to the�r part�cular cogn�zance and d�rect�on. Not to confer �n each
case a degree of power commensurate to the end, would be to
v�olate the most obv�ous rules of prudence and propr�ety, and
�mprov�dently to trust the great �nterests of the nat�on to hands wh�ch
are d�sabled from manag�ng them w�th v�gor and success.

Who �s l�kely to make su�table prov�s�ons for the publ�c defense, as
that body to wh�ch the guard�ansh�p of the publ�c safety �s conf�ded;
wh�ch, as the centre of �nformat�on, w�ll best understand the extent
and urgency of the dangers that threaten; as the representat�ve of



the WHOLE, w�ll feel �tself most deeply �nterested �n the preservat�on
of every part; wh�ch, from the respons�b�l�ty �mpl�ed �n the duty
ass�gned to �t, w�ll be most sens�bly �mpressed w�th the necess�ty of
proper exert�ons; and wh�ch, by the extens�on of �ts author�ty
throughout the States, can alone establ�sh un�form�ty and concert �n
the plans and measures by wh�ch the common safety �s to be
secured? Is there not a man�fest �ncons�stency �n devolv�ng upon the
federal government the care of the general defense, and leav�ng �n
the State governments the EFFECTIVE powers by wh�ch �t �s to be
prov�ded for? Is not a want of co-operat�on the �nfall�ble consequence
of such a system? And w�ll not weakness, d�sorder, an undue
d�str�but�on of the burdens and calam�t�es of war, an unnecessary
and �ntolerable �ncrease of expense, be �ts natural and �nev�table
concom�tants? Have we not had unequ�vocal exper�ence of �ts
effects �n the course of the revolut�on wh�ch we have just
accompl�shed?

Every v�ew we may take of the subject, as cand�d �nqu�rers after
truth, w�ll serve to conv�nce us, that �t �s both unw�se and dangerous
to deny the federal government an unconf�ned author�ty, as to all
those objects wh�ch are �ntrusted to �ts management. It w�ll �ndeed
deserve the most v�g�lant and careful attent�on of the people, to see
that �t be modeled �n such a manner as to adm�t of �ts be�ng safely
vested w�th the requ�s�te powers. If any plan wh�ch has been, or may
be, offered to our cons�derat�on, should not, upon a d�spass�onate
�nspect�on, be found to answer th�s descr�pt�on, �t ought to be
rejected. A government, the const�tut�on of wh�ch renders �t unf�t to
be trusted w�th all the powers wh�ch a free people OUGHT TO
DELEGATE TO ANY GOVERNMENT, would be an unsafe and
�mproper depos�tary of the NATIONAL INTERESTS. Wherever
THESE can w�th propr�ety be conf�ded, the co�nc�dent powers may
safely accompany them. Th�s �s the true result of all just reason�ng
upon the subject. And the adversar�es of the plan promulgated by
the convent�on ought to have conf�ned themselves to show�ng, that
the �nternal structure of the proposed government was such as to
render �t unworthy of the conf�dence of the people. They ought not to
have wandered �nto �nflammatory declamat�ons and unmean�ng



cav�ls about the extent of the powers. The POWERS are not too
extens�ve for the OBJECTS of federal adm�n�strat�on, or, �n other
words, for the management of our NATIONAL INTERESTS; nor can
any sat�sfactory argument be framed to show that they are
chargeable w�th such an excess. If �t be true, as has been �ns�nuated
by some of the wr�ters on the other s�de, that the d�ff�culty ar�ses from
the nature of the th�ng, and that the extent of the country w�ll not
perm�t us to form a government �n wh�ch such ample powers can
safely be reposed, �t would prove that we ought to contract our
v�ews, and resort to the exped�ent of separate confederac�es, wh�ch
w�ll move w�th�n more pract�cable spheres. For the absurd�ty must
cont�nually stare us �n the face of conf�d�ng to a government the
d�rect�on of the most essent�al nat�onal �nterests, w�thout dar�ng to
trust �t to the author�t�es wh�ch are �nd�spens�ble to the�r proper and
eff�c�ent management. Let us not attempt to reconc�le contrad�ct�ons,
but f�rmly embrace a rat�onal alternat�ve.

I trust, however, that the �mpract�cab�l�ty of one general system
cannot be shown. I am greatly m�staken, �f any th�ng of we�ght has
yet been advanced of th�s tendency; and I flatter myself, that the
observat�ons wh�ch have been made �n the course of these papers
have served to place the reverse of that pos�t�on �n as clear a l�ght as
any matter st�ll �n the womb of t�me and exper�ence can be
suscept�ble of. Th�s, at all events, must be ev�dent, that the very
d�ff�culty �tself, drawn from the extent of the country, �s the strongest
argument �n favor of an energet�c government; for any other can
certa�nly never preserve the Un�on of so large an emp�re. If we
embrace the tenets of those who oppose the adopt�on of the
proposed Const�tut�on, as the standard of our pol�t�cal creed, we
cannot fa�l to ver�fy the gloomy doctr�nes wh�ch pred�ct the
�mpract�cab�l�ty of a nat�onal system pervad�ng ent�re l�m�ts of the
present Confederacy.

PUBLIUS.
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To the People of the State of New York:

To THE powers proposed to be conferred upon the federal
government, �n respect to the creat�on and d�rect�on of the nat�onal
forces, I have met w�th but one spec�f�c object�on, wh�ch, �f I
understand �t r�ght, �s th�s, that proper prov�s�on has not been made
aga�nst the ex�stence of stand�ng arm�es �n t�me of peace; an
object�on wh�ch, I shall now endeavor to show, rests on weak and
unsubstant�al foundat�ons.

It has �ndeed been brought forward �n the most vague and general
form, supported only by bold assert�ons, w�thout the appearance of
argument; w�thout even the sanct�on of theoret�cal op�n�ons; �n
contrad�ct�on to the pract�ce of other free nat�ons, and to the general
sense of Amer�ca, as expressed �n most of the ex�st�ng const�tut�ons.
The propr�etory of th�s remark w�ll appear, the moment �t �s
recollected that the object�on under cons�derat�on turns upon a
supposed necess�ty of restra�n�ng the LEGISLATIVE author�ty of the
nat�on, �n the art�cle of m�l�tary establ�shments; a pr�nc�ple unheard
of, except �n one or two of our State const�tut�ons, and rejected �n all
the rest.

A stranger to our pol�t�cs, who was to read our newspapers at the
present juncture, w�thout hav�ng prev�ously �nspected the plan



reported by the convent�on, would be naturally led to one of two
conclus�ons: e�ther that �t conta�ned a pos�t�ve �njunct�on, that
stand�ng arm�es should be kept up �n t�me of peace; or that �t vested
�n the EXECUTIVE the whole power of levy�ng troops, w�thout
subject�ng h�s d�scret�on, �n any shape, to the control of the
leg�slature.

If he came afterwards to peruse the plan �tself, he would be
surpr�sed to d�scover, that ne�ther the one nor the other was the
case; that the whole power of ra�s�ng arm�es was lodged �n the
LEGISLATURE, not �n the EXECUTIVE; that th�s leg�slature was to
be a popular body, cons�st�ng of the representat�ves of the people
per�od�cally elected; and that �nstead of the prov�s�on he had
supposed �n favor of stand�ng arm�es, there was to be found, �n
respect to th�s object, an �mportant qual�f�cat�on even of the
leg�slat�ve d�scret�on, �n that clause wh�ch forb�ds the appropr�at�on of
money for the support of an army for any longer per�od than two
years a precaut�on wh�ch, upon a nearer v�ew of �t, w�ll appear to be
a great and real secur�ty aga�nst the keep�ng up of troops w�thout
ev�dent necess�ty.

D�sappo�nted �n h�s f�rst surm�se, the person I have supposed would
be apt to pursue h�s conjectures a l�ttle further. He would naturally
say to h�mself, �t �s �mposs�ble that all th�s vehement and pathet�c
declamat�on can be w�thout some colorable pretext. It must needs be
that th�s people, so jealous of the�r l�bert�es, have, �n all the
preced�ng models of the const�tut�ons wh�ch they have establ�shed,
�nserted the most prec�se and r�g�d precaut�ons on th�s po�nt, the
om�ss�on of wh�ch, �n the new plan, has g�ven b�rth to all th�s
apprehens�on and clamor.

If, under th�s �mpress�on, he proceeded to pass �n rev�ew the several
State const�tut�ons, how great would be h�s d�sappo�ntment to f�nd
that TWO ONLY of them [1] conta�ned an �nterd�ct�on of stand�ng
arm�es �n t�me of peace; that the other eleven had e�ther observed a
profound s�lence on the subject, or had �n express terms adm�tted
the r�ght of the Leg�slature to author�ze the�r ex�stence.



St�ll, however he would be persuaded that there must be some
plaus�ble foundat�on for the cry ra�sed on th�s head. He would never
be able to �mag�ne, wh�le any source of �nformat�on rema�ned
unexplored, that �t was noth�ng more than an exper�ment upon the
publ�c credul�ty, d�ctated e�ther by a del�berate �ntent�on to dece�ve,
or by the overflow�ngs of a zeal too �ntemperate to be �ngenuous. It
would probably occur to h�m, that he would be l�kely to f�nd the
precaut�ons he was �n search of �n the pr�m�t�ve compact between
the States. Here, at length, he would expect to meet w�th a solut�on
of the en�gma. No doubt, he would observe to h�mself, the ex�st�ng
Confederat�on must conta�n the most expl�c�t prov�s�ons aga�nst
m�l�tary establ�shments �n t�me of peace; and a departure from th�s
model, �n a favor�te po�nt, has occas�oned the d�scontent wh�ch
appears to �nfluence these pol�t�cal champ�ons.

If he should now apply h�mself to a careful and cr�t�cal survey of the
art�cles of Confederat�on, h�s aston�shment would not only be
�ncreased, but would acqu�re a m�xture of �nd�gnat�on, at the
unexpected d�scovery, that these art�cles, �nstead of conta�n�ng the
proh�b�t�on he looked for, and though they had, w�th jealous
c�rcumspect�on, restr�cted the author�ty of the State leg�slatures �n
th�s part�cular, had not �mposed a s�ngle restra�nt on that of the
Un�ted States. If he happened to be a man of qu�ck sens�b�l�ty, or
ardent temper, he could now no longer refra�n from regard�ng these
clamors as the d�shonest art�f�ces of a s�n�ster and unpr�nc�pled
oppos�t�on to a plan wh�ch ought at least to rece�ve a fa�r and cand�d
exam�nat�on from all s�ncere lovers of the�r country! How else, he
would say, could the authors of them have been tempted to vent
such loud censures upon that plan, about a po�nt �n wh�ch �t seems
to have conformed �tself to the general sense of Amer�ca as declared
�n �ts d�fferent forms of government, and �n wh�ch �t has even
superadded a new and powerful guard unknown to any of them? If,
on the contrary, he happened to be a man of calm and d�spass�onate
feel�ngs, he would �ndulge a s�gh for the fra�lty of human nature, and
would lament, that �n a matter so �nterest�ng to the happ�ness of
m�ll�ons, the true mer�ts of the quest�on should be perplexed and
entangled by exped�ents so unfr�endly to an �mpart�al and r�ght



determ�nat�on. Even such a man could hardly forbear remark�ng, that
a conduct of th�s k�nd has too much the appearance of an �ntent�on
to m�slead the people by alarm�ng the�r pass�ons, rather than to
conv�nce them by arguments addressed to the�r understand�ngs.

But however l�ttle th�s object�on may be countenanced, even by
precedents among ourselves, �t may be sat�sfactory to take a nearer
v�ew of �ts �ntr�ns�c mer�ts. From a close exam�nat�on �t w�ll appear
that restra�nts upon the d�scret�on of the leg�slature �n respect to
m�l�tary establ�shments �n t�me of peace, would be �mproper to be
�mposed, and �f �mposed, from the necess�t�es of soc�ety, would be
unl�kely to be observed.



Though a w�de ocean separates the Un�ted States from Europe, yet
there are var�ous cons�derat�ons that warn us aga�nst an excess of
conf�dence or secur�ty. On one s�de of us, and stretch�ng far �nto our
rear, are grow�ng settlements subject to the dom�n�on of Br�ta�n. On
the other s�de, and extend�ng to meet the Br�t�sh settlements, are
colon�es and establ�shments subject to the dom�n�on of Spa�n. Th�s
s�tuat�on and the v�c�n�ty of the West Ind�a Islands, belong�ng to
these two powers create between them, �n respect to the�r Amer�can
possess�ons and �n relat�on to us, a common �nterest. The savage
tr�bes on our Western front�er ought to be regarded as our natural
enem�es, the�r natural all�es, because they have most to fear from
us, and most to hope from them. The �mprovements �n the art of
nav�gat�on have, as to the fac�l�ty of commun�cat�on, rendered d�stant
nat�ons, �n a great measure, ne�ghbors. Br�ta�n and Spa�n are among
the pr�nc�pal mar�t�me powers of Europe. A future concert of v�ews
between these nat�ons ought not to be regarded as �mprobable. The
�ncreas�ng remoteness of consangu�n�ty �s every day d�m�n�sh�ng the
force of the fam�ly compact between France and Spa�n. And
pol�t�c�ans have ever w�th great reason cons�dered the t�es of blood
as feeble and precar�ous l�nks of pol�t�cal connect�on. These
c�rcumstances comb�ned, admon�sh us not to be too sangu�ne �n
cons�der�ng ourselves as ent�rely out of the reach of danger.

Prev�ous to the Revolut�on, and ever s�nce the peace, there has
been a constant necess�ty for keep�ng small garr�sons on our
Western front�er. No person can doubt that these w�ll cont�nue to be
�nd�spensable, �f �t should only be aga�nst the ravages and
depredat�ons of the Ind�ans. These garr�sons must e�ther be
furn�shed by occas�onal detachments from the m�l�t�a, or by
permanent corps �n the pay of the government. The f�rst �s
�mpract�cable; and �f pract�cable, would be pern�c�ous. The m�l�t�a
would not long, �f at all, subm�t to be dragged from the�r occupat�ons
and fam�l�es to perform that most d�sagreeable duty �n t�mes of
profound peace. And �f they could be preva�led upon or compelled to
do �t, the �ncreased expense of a frequent rotat�on of serv�ce, and the
loss of labor and d�sconcert�on of the �ndustr�ous pursu�ts of



�nd�v�duals, would form conclus�ve object�ons to the scheme. It would
be as burdensome and �njur�ous to the publ�c as ru�nous to pr�vate
c�t�zens. The latter resource of permanent corps �n the pay of the
government amounts to a stand�ng army �n t�me of peace; a small
one, �ndeed, but not the less real for be�ng small. Here �s a s�mple
v�ew of the subject, that shows us at once the �mpropr�ety of a
const�tut�onal �nterd�ct�on of such establ�shments, and the necess�ty
of leav�ng the matter to the d�scret�on and prudence of the
leg�slature.

In proport�on to our �ncrease �n strength, �t �s probable, nay, �t may be
sa�d certa�n, that Br�ta�n and Spa�n would augment the�r m�l�tary
establ�shments �n our ne�ghborhood. If we should not be w�ll�ng to be
exposed, �n a naked and defenseless cond�t�on, to the�r �nsults and
encroachments, we should f�nd �t exped�ent to �ncrease our front�er
garr�sons �n some rat�o to the force by wh�ch our Western
settlements m�ght be annoyed. There are, and w�ll be, part�cular
posts, the possess�on of wh�ch w�ll �nclude the command of large
d�str�cts of terr�tory, and fac�l�tate future �nvas�ons of the rema�nder. It
may be added that some of those posts w�ll be keys to the trade w�th
the Ind�an nat�ons. Can any man th�nk �t would be w�se to leave such
posts �n a s�tuat�on to be at any �nstant se�zed by one or the other of
two ne�ghbor�ng and form�dable powers? To act th�s part would be to
desert all the usual max�ms of prudence and pol�cy.

If we mean to be a commerc�al people, or even to be secure on our
Atlant�c s�de, we must endeavor, as soon as poss�ble, to have a
navy. To th�s purpose there must be dock-yards and arsenals; and
for the defense of these, fort�f�cat�ons, and probably garr�sons. When
a nat�on has become so powerful by sea that �t can protect �ts dock-
yards by �ts fleets, th�s supersedes the necess�ty of garr�sons for that
purpose; but where naval establ�shments are �n the�r �nfancy,
moderate garr�sons w�ll, �n all l�kel�hood, be found an �nd�spensable
secur�ty aga�nst descents for the destruct�on of the arsenals and
dock-yards, and somet�mes of the fleet �tself.

PUBLIUS.



FNA1-@1 Th�s statement of the matter �s taken from the pr�nted
collect�on of State const�tut�ons. Pennsylvan�a and North Carol�na
are the two wh�ch conta�n the �nterd�ct�on �n these words: "As
stand�ng arm�es �n t�me of peace are dangerous to l�berty, THEY
OUGHT NOT to be kept up." Th�s �s, �n truth, rather a CAUTION than
a PROHIBITION. New Hampsh�re, Massachusetts, Delaware, and
Maryland have, �n each of the�r b�ls of r�ghts, a clause to th�s effect:
"Stand�ng arm�es are dangerous to l�berty, and ought not to be ra�sed
or kept up WITHOUT THE CONSENT OF THE LEGISLATURE";
wh�ch �s a formal adm�ss�on of the author�ty of the Leg�slature. New
York has no b�lls of r�ghts, and her const�tut�on says not a word about
the matter. No b�lls of r�ghts appear annexed to the const�tut�ons of
the other States, except the forego�ng, and the�r const�tut�ons are
equally s�lent. I am told, however that one or two States have b�lls of
r�ghts wh�ch do not appear �n th�s collect�on; but that those also
recogn�ze the r�ght of the leg�slat�ve author�ty �n th�s respect.
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The Same Subject Cont�nued

(The Powers Necessary to the Common Defense Further
Cons�dered)
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HAMILTON



To the People of the State of New York:

IT MAY perhaps be urged that the objects enumerated �n the
preced�ng number ought to be prov�ded for by the State
governments, under the d�rect�on of the Un�on. But th�s would be, �n
real�ty, an �nvers�on of the pr�mary pr�nc�ple of our pol�t�cal
assoc�at�on, as �t would �n pract�ce transfer the care of the common
defense from the federal head to the �nd�v�dual members: a project
oppress�ve to some States, dangerous to all, and baneful to the
Confederacy.

The terr�tor�es of Br�ta�n, Spa�n, and of the Ind�an nat�ons �n our
ne�ghborhood do not border on part�cular States, but enc�rcle the
Un�on from Ma�ne to Georg�a. The danger, though �n d�fferent
degrees, �s therefore common. And the means of guard�ng aga�nst �t
ought, �n l�ke manner, to be the objects of common counc�ls and of a
common treasury. It happens that some States, from local s�tuat�on,
are more d�rectly exposed. New York �s of th�s class. Upon the plan
of separate prov�s�ons, New York would have to susta�n the whole
we�ght of the establ�shments requ�s�te to her �mmed�ate safety, and
to the med�ate or ult�mate protect�on of her ne�ghbors. Th�s would
ne�ther be equ�table as �t respected New York nor safe as �t
respected the other States. Var�ous �nconven�ences would attend
such a system. The States, to whose lot �t m�ght fall to support the
necessary establ�shments, would be as l�ttle able as w�ll�ng, for a
cons�derable t�me to come, to bear the burden of competent
prov�s�ons. The secur�ty of all would thus be subjected to the
pars�mony, �mprov�dence, or �nab�l�ty of a part. If the resources of
such part becom�ng more abundant and extens�ve, �ts prov�s�ons
should be proport�onally enlarged, the other States would qu�ckly
take the alarm at see�ng the whole m�l�tary force of the Un�on �n the
hands of two or three of �ts members, and those probably amongst
the most powerful. They would each choose to have some
counterpo�se, and pretenses could eas�ly be contr�ved. In th�s
s�tuat�on, m�l�tary establ�shments, nour�shed by mutual jealousy,
would be apt to swell beyond the�r natural or proper s�ze; and be�ng



at the separate d�sposal of the members, they would be eng�nes for
the abr�dgment or demol�t�on of the nat�onal author�ty.

Reasons have been already g�ven to �nduce a suppos�t�on that the
State governments w�ll too naturally be prone to a r�valsh�p w�th that
of the Un�on, the foundat�on of wh�ch w�ll be the love of power; and
that �n any contest between the federal head and one of �ts members
the people w�ll be most apt to un�te w�th the�r local government. If, �n
add�t�on to th�s �mmense advantage, the amb�t�on of the members
should be st�mulated by the separate and �ndependent possess�on of
m�l�tary forces, �t would afford too strong a temptat�on and too great a
fac�l�ty to them to make enterpr�ses upon, and f�nally to subvert, the
const�tut�onal author�ty of the Un�on. On the other hand, the l�berty of
the people would be less safe �n th�s state of th�ngs than �n that
wh�ch left the nat�onal forces �n the hands of the nat�onal
government. As far as an army may be cons�dered as a dangerous
weapon of power, �t had better be �n those hands of wh�ch the people
are most l�kely to be jealous than �n those of wh�ch they are least
l�kely to be jealous. For �t �s a truth, wh�ch the exper�ence of ages has
attested, that the people are always most �n danger when the means
of �njur�ng the�r r�ghts are �n the possess�on of those of whom they
enterta�n the least susp�c�on.

The framers of the ex�st�ng Confederat�on, fully aware of the danger
to the Un�on from the separate possess�on of m�l�tary forces by the
States, have, �n express terms, proh�b�ted them from hav�ng e�ther
sh�ps or troops, unless w�th the consent of Congress. The truth �s,
that the ex�stence of a federal government and m�l�tary
establ�shments under State author�ty are not less at var�ance w�th
each other than a due supply of the federal treasury and the system
of quotas and requ�s�t�ons.

There are other l�ghts bes�des those already taken not�ce of, �n wh�ch
the �mpropr�ety of restra�nts on the d�scret�on of the nat�onal
leg�slature w�ll be equally man�fest. The des�gn of the object�on,
wh�ch has been ment�oned, �s to preclude stand�ng arm�es �n t�me of
peace, though we have never been �nformed how far �t �s des�gned



the proh�b�t�on should extend; whether to ra�s�ng arm�es as well as to
KEEPING THEM UP �n a season of tranqu�ll�ty or not. If �t be
conf�ned to the latter �t w�ll have no prec�se s�gn�f�cat�on, and �t w�ll be
�neffectual for the purpose �ntended. When arm�es are once ra�sed
what shall be denom�nated "keep�ng them up," contrary to the sense
of the Const�tut�on? What t�me shall be requ�s�te to ascerta�n the
v�olat�on? Shall �t be a week, a month, a year? Or shall we say they
may be cont�nued as long as the danger wh�ch occas�oned the�r
be�ng ra�sed cont�nues? Th�s would be to adm�t that they m�ght be
kept up IN TIME OF PEACE, aga�nst threaten�ng or �mpend�ng
danger, wh�ch would be at once to dev�ate from the l�teral mean�ng of
the proh�b�t�on, and to �ntroduce an extens�ve lat�tude of construct�on.
Who shall judge of the cont�nuance of the danger? Th�s must
undoubtedly be subm�tted to the nat�onal government, and the
matter would then be brought to th�s �ssue, that the nat�onal
government, to prov�de aga�nst apprehended danger, m�ght �n the
f�rst �nstance ra�se troops, and m�ght afterwards keep them on foot
as long as they supposed the peace or safety of the commun�ty was
�n any degree of jeopardy. It �s easy to perce�ve that a d�scret�on so
lat�tud�nary as th�s would afford ample room for elud�ng the force of
the prov�s�on.

The supposed ut�l�ty of a prov�s�on of th�s k�nd can only be founded
on the supposed probab�l�ty, or at least poss�b�l�ty, of a comb�nat�on
between the execut�ve and the leg�slat�ve, �n some scheme of
usurpat�on. Should th�s at any t�me happen, how easy would �t be to
fabr�cate pretenses of approach�ng danger! Ind�an host�l�t�es,
�nst�gated by Spa�n or Br�ta�n, would always be at hand.
Provocat�ons to produce the des�red appearances m�ght even be
g�ven to some fore�gn power, and appeased aga�n by t�mely
concess�ons. If we can reasonably presume such a comb�nat�on to
have been formed, and that the enterpr�se �s warranted by a
suff�c�ent prospect of success, the army, when once ra�sed, from
whatever cause, or on whatever pretext, may be appl�ed to the
execut�on of the project.



If, to obv�ate th�s consequence, �t should be resolved to extend the
proh�b�t�on to the RAISING of arm�es �n t�me of peace, the Un�ted
States would then exh�b�t the most extraord�nary spectacle wh�ch the
world has yet seen, that of a nat�on �ncapac�tated by �ts Const�tut�on
to prepare for defense, before �t was actually �nvaded. As the
ceremony of a formal denunc�at�on of war has of late fallen �nto
d�suse, the presence of an enemy w�th�n our terr�tor�es must be
wa�ted for, as the legal warrant to the government to beg�n �ts lev�es
of men for the protect�on of the State. We must rece�ve the blow,
before we could even prepare to return �t. All that k�nd of pol�cy by
wh�ch nat�ons ant�c�pate d�stant danger, and meet the gather�ng
storm, must be absta�ned from, as contrary to the genu�ne max�ms of
a free government. We must expose our property and l�berty to the
mercy of fore�gn �nvaders, and �nv�te them by our weakness to se�ze
the naked and defenseless prey, because we are afra�d that rulers,
created by our cho�ce, dependent on our w�ll, m�ght endanger that
l�berty, by an abuse of the means necessary to �ts preservat�on.

Here I expect we shall be told that the m�l�t�a of the country �s �ts
natural bulwark, and would be at all t�mes equal to the nat�onal
defense. Th�s doctr�ne, �n substance, had l�ke to have lost us our
�ndependence. It cost m�ll�ons to the Un�ted States that m�ght have
been saved. The facts wh�ch, from our own exper�ence, forb�d a
rel�ance of th�s k�nd, are too recent to perm�t us to be the dupes of
such a suggest�on. The steady operat�ons of war aga�nst a regular
and d�sc�pl�ned army can only be successfully conducted by a force
of the same k�nd. Cons�derat�ons of economy, not less than of
stab�l�ty and v�gor, conf�rm th�s pos�t�on. The Amer�can m�l�t�a, �n the
course of the late war, have, by the�r valor on numerous occas�ons,
erected eternal monuments to the�r fame; but the bravest of them
feel and know that the l�berty of the�r country could not have been
establ�shed by the�r efforts alone, however great and valuable they
were. War, l�ke most other th�ngs, �s a sc�ence to be acqu�red and
perfected by d�l�gence, by perserverance, by t�me, and by pract�ce.

All v�olent pol�cy, as �t �s contrary to the natural and exper�enced
course of human affa�rs, defeats �tself. Pennsylvan�a, at th�s �nstant,



affords an example of the truth of th�s remark. The B�ll of R�ghts of
that State declares that stand�ng arm�es are dangerous to l�berty,
and ought not to be kept up �n t�me of peace. Pennsylvan�a,
nevertheless, �n a t�me of profound peace, from the ex�stence of
part�al d�sorders �n one or two of her count�es, has resolved to ra�se
a body of troops; and �n all probab�l�ty w�ll keep them up as long as
there �s any appearance of danger to the publ�c peace. The conduct
of Massachusetts affords a lesson on the same subject, though on
d�fferent ground. That State (w�thout wa�t�ng for the sanct�on of
Congress, as the art�cles of the Confederat�on requ�re) was
compelled to ra�se troops to quell a domest�c �nsurrect�on, and st�ll
keeps a corps �n pay to prevent a rev�val of the sp�r�t of revolt. The
part�cular const�tut�on of Massachusetts opposed no obstacle to the
measure; but the �nstance �s st�ll of use to �nstruct us that cases are
l�kely to occur under our government, as well as under those of other
nat�ons, wh�ch w�ll somet�mes render a m�l�tary force �n t�me of peace
essent�al to the secur�ty of the soc�ety, and that �t �s therefore
�mproper �n th�s respect to control the leg�slat�ve d�scret�on. It also
teaches us, �n �ts appl�cat�on to the Un�ted States, how l�ttle the r�ghts
of a feeble government are l�kely to be respected, even by �ts own
const�tuents. And �t teaches us, �n add�t�on to the rest, how unequal
parchment prov�s�ons are to a struggle w�th publ�c necess�ty.

It was a fundamental max�m of the Lacedaemon�an commonwealth,
that the post of adm�ral should not be conferred tw�ce on the same
person. The Peloponnes�an confederates, hav�ng suffered a severe
defeat at sea from the Athen�ans, demanded Lysander, who had
before served w�th success �n that capac�ty, to command the
comb�ned fleets. The Lacedaemon�ans, to grat�fy the�r all�es, and yet
preserve the semblance of an adherence to the�r anc�ent �nst�tut�ons,
had recourse to the fl�msy subterfuge of �nvest�ng Lysander w�th the
real power of adm�ral, under the nom�nal t�tle of v�ce-adm�ral. Th�s
�nstance �s selected from among a mult�tude that m�ght be c�ted to
conf�rm the truth already advanced and �llustrated by domest�c
examples; wh�ch �s, that nat�ons pay l�ttle regard to rules and max�ms
calculated �n the�r very nature to run counter to the necess�t�es of
soc�ety. W�se pol�t�c�ans w�ll be caut�ous about fetter�ng the



government w�th restr�ct�ons that cannot be observed, because they
know that every breach of the fundamental laws, though d�ctated by
necess�ty, �mpa�rs that sacred reverence wh�ch ought to be
ma�nta�ned �n the breast of rulers towards the const�tut�on of a
country, and forms a precedent for other breaches where the same
plea of necess�ty does not ex�st at all, or �s less urgent and palpable.

PUBLIUS.
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HAMILTON

To the People of the State of New York:

IT WAS a th�ng hardly to be expected that �n a popular revolut�on the
m�nds of men should stop at that happy mean wh�ch marks the
salutary boundary between POWER and PRIVILEGE, and comb�nes
the energy of government w�th the secur�ty of pr�vate r�ghts. A fa�lure
�n th�s del�cate and �mportant po�nt �s the great source of the
�nconven�ences we exper�ence, and �f we are not caut�ous to avo�d a
repet�t�on of the error, �n our future attempts to rect�fy and amel�orate
our system, we may travel from one ch�mer�cal project to another; we



may try change after change; but we shall never be l�kely to make
any mater�al change for the better.

The �dea of restra�n�ng the leg�slat�ve author�ty, �n the means of
prov�d�ng for the nat�onal defense, �s one of those ref�nements wh�ch
owe the�r or�g�n to a zeal for l�berty more ardent than enl�ghtened.
We have seen, however, that �t has not had thus far an extens�ve
prevalency; that even �n th�s country, where �t made �ts f�rst
appearance, Pennsylvan�a and North Carol�na are the only two
States by wh�ch �t has been �n any degree patron�zed; and that all
the others have refused to g�ve �t the least countenance; w�sely
judg�ng that conf�dence must be placed somewhere; that the
necess�ty of do�ng �t, �s �mpl�ed �n the very act of delegat�ng power;
and that �t �s better to hazard the abuse of that conf�dence than to
embarrass the government and endanger the publ�c safety by
�mpol�t�c restr�ct�ons on the leg�slat�ve author�ty. The opponents of the
proposed Const�tut�on combat, �n th�s respect, the general dec�s�on
of Amer�ca; and �nstead of be�ng taught by exper�ence the propr�ety
of correct�ng any extremes �nto wh�ch we may have heretofore run,
they appear d�sposed to conduct us �nto others st�ll more dangerous,
and more extravagant. As �f the tone of government had been found
too h�gh, or too r�g�d, the doctr�nes they teach are calculated to
�nduce us to depress or to relax �t, by exped�ents wh�ch, upon other
occas�ons, have been condemned or forborne. It may be aff�rmed
w�thout the �mputat�on of �nvect�ve, that �f the pr�nc�ples they
�nculcate, on var�ous po�nts, could so far obta�n as to become the
popular creed, they would utterly unf�t the people of th�s country for
any spec�es of government whatever. But a danger of th�s k�nd �s not
to be apprehended. The c�t�zens of Amer�ca have too much
d�scernment to be argued �nto anarchy. And I am much m�staken, �f
exper�ence has not wrought a deep and solemn conv�ct�on �n the
publ�c m�nd, that greater energy of government �s essent�al to the
welfare and prosper�ty of the commun�ty.

It may not be am�ss �n th�s place conc�sely to remark the or�g�n and
progress of the �dea, wh�ch a�ms at the exclus�on of m�l�tary
establ�shments �n t�me of peace. Though �n speculat�ve m�nds �t may



ar�se from a contemplat�on of the nature and tendency of such
�nst�tut�ons, fort�f�ed by the events that have happened �n other ages
and countr�es, yet as a nat�onal sent�ment, �t must be traced to those
hab�ts of th�nk�ng wh�ch we der�ve from the nat�on from whom the
�nhab�tants of these States have �n general sprung.

In England, for a long t�me after the Norman Conquest, the author�ty
of the monarch was almost unl�m�ted. Inroads were gradually made
upon the prerogat�ve, �n favor of l�berty, f�rst by the barons, and
afterwards by the people, t�ll the greatest part of �ts most form�dable
pretens�ons became ext�nct. But �t was not t�ll the revolut�on �n 1688,
wh�ch elevated the Pr�nce of Orange to the throne of Great Br�ta�n,
that Engl�sh l�berty was completely tr�umphant. As �nc�dent to the
undef�ned power of mak�ng war, an acknowledged prerogat�ve of the
crown, Charles II. had, by h�s own author�ty, kept on foot �n t�me of
peace a body of 5,000 regular troops. And th�s number James II.
�ncreased to 30,000; who were pa�d out of h�s c�v�l l�st. At the
revolut�on, to abol�sh the exerc�se of so dangerous an author�ty, �t
became an art�cle of the B�ll of R�ghts then framed, that "the ra�s�ng
or keep�ng a stand�ng army w�th�n the k�ngdom �n t�me of peace,
UNLESS WITH THE CONSENT OF PARLIAMENT, was aga�nst
law."

In that k�ngdom, when the pulse of l�berty was at �ts h�ghest p�tch, no
secur�ty aga�nst the danger of stand�ng arm�es was thought requ�s�te,
beyond a proh�b�t�on of the�r be�ng ra�sed or kept up by the mere
author�ty of the execut�ve mag�strate. The patr�ots, who effected that
memorable revolut�on, were too temperate, too well�nformed, to th�nk
of any restra�nt on the leg�slat�ve d�scret�on. They were aware that a
certa�n number of troops for guards and garr�sons were
�nd�spensable; that no prec�se bounds could be set to the nat�onal
ex�genc�es; that a power equal to every poss�ble cont�ngency must
ex�st somewhere �n the government: and that when they referred the
exerc�se of that power to the judgment of the leg�slature, they had
arr�ved at the ult�mate po�nt of precaut�on wh�ch was reconc�lable
w�th the safety of the commun�ty.



From the same source, the people of Amer�ca may be sa�d to have
der�ved an hered�tary �mpress�on of danger to l�berty, from stand�ng
arm�es �n t�me of peace. The c�rcumstances of a revolut�on
qu�ckened the publ�c sens�b�l�ty on every po�nt connected w�th the
secur�ty of popular r�ghts, and �n some �nstances ra�se the warmth of
our zeal beyond the degree wh�ch cons�sted w�th the due
temperature of the body pol�t�c. The attempts of two of the States to
restr�ct the author�ty of the leg�slature �n the art�cle of m�l�tary
establ�shments, are of the number of these �nstances. The pr�nc�ples
wh�ch had taught us to be jealous of the power of an hered�tary
monarch were by an �njud�c�ous excess extended to the
representat�ves of the people �n the�r popular assembl�es. Even �n
some of the States, where th�s error was not adopted, we f�nd
unnecessary declarat�ons that stand�ng arm�es ought not to be kept
up, �n t�me of peace, WITHOUT THE CONSENT OF THE
LEGISLATURE. I call them unnecessary, because the reason wh�ch
had �ntroduced a s�m�lar prov�s�on �nto the Engl�sh B�ll of R�ghts �s not
appl�cable to any of the State const�tut�ons. The power of ra�s�ng
arm�es at all, under those const�tut�ons, can by no construct�on be
deemed to res�de anywhere else, than �n the leg�slatures
themselves; and �t was superfluous, �f not absurd, to declare that a
matter should not be done w�thout the consent of a body, wh�ch
alone had the power of do�ng �t. Accord�ngly, �n some of these
const�tut�ons, and among others, �n that of th�s State of New York,
wh�ch has been justly celebrated, both �n Europe and Amer�ca, as
one of the best of the forms of government establ�shed �n th�s
country, there �s a total s�lence upon the subject.

It �s remarkable, that even �n the two States wh�ch seem to have
med�tated an �nterd�ct�on of m�l�tary establ�shments �n t�me of peace,
the mode of express�on made use of �s rather caut�onary than
proh�b�tory. It �s not sa�d, that stand�ng arm�es SHALL NOT BE kept
up, but that they OUGHT NOT to be kept up, �n t�me of peace. Th�s
amb�gu�ty of terms appears to have been the result of a confl�ct
between jealousy and conv�ct�on; between the des�re of exclud�ng
such establ�shments at all events, and the persuas�on that an
absolute exclus�on would be unw�se and unsafe.



Can �t be doubted that such a prov�s�on, whenever the s�tuat�on of
publ�c affa�rs was understood to requ�re a departure from �t, would be
�nterpreted by the leg�slature �nto a mere admon�t�on, and would be
made to y�eld to the necess�t�es or supposed necess�t�es of the
State? Let the fact already ment�oned, w�th respect to Pennsylvan�a,
dec�de. What then (�t may be asked) �s the use of such a prov�s�on, �f
�t cease to operate the moment there �s an �ncl�nat�on to d�sregard �t?

Let us exam�ne whether there be any compar�son, �n po�nt of
eff�cacy, between the prov�s�on alluded to and that wh�ch �s
conta�ned �n the new Const�tut�on, for restra�n�ng the appropr�at�ons
of money for m�l�tary purposes to the per�od of two years. The
former, by a�m�ng at too much, �s calculated to effect noth�ng; the
latter, by steer�ng clear of an �mprudent extreme, and by be�ng
perfectly compat�ble w�th a proper prov�s�on for the ex�genc�es of the
nat�on, w�ll have a salutary and powerful operat�on.

The leg�slature of the Un�ted States w�ll be OBLIGED, by th�s
prov�s�on, once at least �n every two years, to del�berate upon the
propr�ety of keep�ng a m�l�tary force on foot; to come to a new
resolut�on on the po�nt; and to declare the�r sense of the matter, by a
formal vote �n the face of the�r const�tuents. They are not AT
LIBERTY to vest �n the execut�ve department permanent funds for
the support of an army, �f they were even �ncaut�ous enough to be
w�ll�ng to repose �n �t so �mproper a conf�dence. As the sp�r�t of party,
�n d�fferent degrees, must be expected to �nfect all pol�t�cal bod�es,
there w�ll be, no doubt, persons �n the nat�onal leg�slature w�ll�ng
enough to arra�gn the measures and cr�m�nate the v�ews of the
major�ty. The prov�s�on for the support of a m�l�tary force w�ll always
be a favorable top�c for declamat�on. As often as the quest�on comes
forward, the publ�c attent�on w�ll be roused and attracted to the
subject, by the party �n oppos�t�on; and �f the major�ty should be
really d�sposed to exceed the proper l�m�ts, the commun�ty w�ll be
warned of the danger, and w�ll have an opportun�ty of tak�ng
measures to guard aga�nst �t. Independent of part�es �n the nat�onal
leg�slature �tself, as often as the per�od of d�scuss�on arr�ved, the
State leg�slatures, who w�ll always be not only v�g�lant but susp�c�ous



and jealous guard�ans of the r�ghts of the c�t�zens aga�nst
encroachments from the federal government, w�ll constantly have
the�r attent�on awake to the conduct of the nat�onal rulers, and w�ll be
ready enough, �f any th�ng �mproper appears, to sound the alarm to
the people, and not only to be the VOICE, but, �f necessary, the ARM
of the�r d�scontent.

Schemes to subvert the l�bert�es of a great commun�ty REQUIRE
TIME to mature them for execut�on. An army, so large as ser�ously to
menace those l�bert�es, could only be formed by progress�ve
augmentat�ons; wh�ch would suppose, not merely a temporary
comb�nat�on between the leg�slature and execut�ve, but a cont�nued
consp�racy for a ser�es of t�me. Is �t probable that such a comb�nat�on
would ex�st at all? Is �t probable that �t would be persevered �n, and
transm�tted along through all the success�ve var�at�ons �n a
representat�ve body, wh�ch b�enn�al elect�ons would naturally
produce �n both houses? Is �t presumable, that every man, the
�nstant he took h�s seat �n the nat�onal Senate or House of
Representat�ves, would commence a tra�tor to h�s const�tuents and
to h�s country? Can �t be supposed that there would not be found
one man, d�scern�ng enough to detect so atroc�ous a consp�racy, or
bold or honest enough to appr�se h�s const�tuents of the�r danger? If
such presumpt�ons can fa�rly be made, there ought at once to be an
end of all delegated author�ty. The people should resolve to recall all
the powers they have heretofore parted w�th out of the�r own hands,
and to d�v�de themselves �nto as many States as there are count�es,
�n order that they may be able to manage the�r own concerns �n
person.

If such suppos�t�ons could even be reasonably made, st�ll the
concealment of the des�gn, for any durat�on, would be �mpract�cable.
It would be announced, by the very c�rcumstance of augment�ng the
army to so great an extent �n t�me of profound peace. What colorable
reason could be ass�gned, �n a country so s�tuated, for such vast
augmentat�ons of the m�l�tary force? It �s �mposs�ble that the people
could be long dece�ved; and the destruct�on of the project, and of the
projectors, would qu�ckly follow the d�scovery.



It has been sa�d that the prov�s�on wh�ch l�m�ts the appropr�at�on of
money for the support of an army to the per�od of two years would be
unava�l�ng, because the Execut�ve, when once possessed of a force
large enough to awe the people �nto subm�ss�on, would f�nd
resources �n that very force suff�c�ent to enable h�m to d�spense w�th
suppl�es from the acts of the leg�slature. But the quest�on aga�n
recurs, upon what pretense could he be put �n possess�on of a force
of that magn�tude �n t�me of peace? If we suppose �t to have been
created �n consequence of some domest�c �nsurrect�on or fore�gn
war, then �t becomes a case not w�th�n the pr�nc�ples of the object�on;
for th�s �s levelled aga�nst the power of keep�ng up troops �n t�me of
peace. Few persons w�ll be so v�s�onary as ser�ously to contend that
m�l�tary forces ought not to be ra�sed to quell a rebell�on or res�st an
�nvas�on; and �f the defense of the commun�ty under such
c�rcumstances should make �t necessary to have an army so
numerous as to hazard �ts l�berty, th�s �s one of those calamat�es for
wh�ch there �s ne�ther preventat�ve nor cure. It cannot be prov�ded
aga�nst by any poss�ble form of government; �t m�ght even result
from a s�mple league offens�ve and defens�ve, �f �t should ever be
necessary for the confederates or all�es to form an army for common
defense.

But �t �s an ev�l �nf�n�tely less l�kely to attend us �n a un�ted than �n a
d�sun�ted state; nay, �t may be safely asserted that �t �s an ev�l
altogether unl�kely to attend us �n the latter s�tuat�on. It �s not easy to
conce�ve a poss�b�l�ty that dangers so form�dable can assa�l the
whole Un�on, as to demand a force cons�derable enough to place our
l�bert�es �n the least jeopardy, espec�ally �f we take �nto our v�ew the
a�d to be der�ved from the m�l�t�a, wh�ch ought always to be counted
upon as a valuable and powerful aux�l�ary. But �n a state of d�sun�on
(as has been fully shown �n another place), the contrary of th�s
suppos�t�on would become not only probable, but almost
unavo�dable.

PUBLIUS.
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To the People of the State of New York:

IT HAS been urged, �n d�fferent shapes, that a Const�tut�on of the
k�nd proposed by the convent�on cannot operate w�thout the a�d of a
m�l�tary force to execute �ts laws. Th�s, however, l�ke most other
th�ngs that have been alleged on that s�de, rests on mere general
assert�on, unsupported by any prec�se or �ntell�g�ble des�gnat�on of
the reasons upon wh�ch �t �s founded. As far as I have been able to
d�v�ne the latent mean�ng of the objectors, �t seems to or�g�nate �n a
presuppos�t�on that the people w�ll be d�s�ncl�ned to the exerc�se of
federal author�ty �n any matter of an �nternal nature. Wa�v�ng any
except�on that m�ght be taken to the �naccuracy or �nexpl�c�tness of
the d�st�nct�on between �nternal and external, let us �nqu�re what
ground there �s to presuppose that d�s�ncl�nat�on �n the people.
Unless we presume at the same t�me that the powers of the general
government w�ll be worse adm�n�stered than those of the State
government, there seems to be no room for the presumpt�on of �ll-
w�ll, d�saffect�on, or oppos�t�on �n the people. I bel�eve �t may be la�d
down as a general rule that the�r conf�dence �n and obed�ence to a



government w�ll commonly be proport�oned to the goodness or
badness of �ts adm�n�strat�on. It must be adm�tted that there are
except�ons to th�s rule; but these except�ons depend so ent�rely on
acc�dental causes, that they cannot be cons�dered as hav�ng any
relat�on to the �ntr�ns�c mer�ts or demer�ts of a const�tut�on. These can
only be judged of by general pr�nc�ples and max�ms.

Var�ous reasons have been suggested, �n the course of these
papers, to �nduce a probab�l�ty that the general government w�ll be
better adm�n�stered than the part�cular governments; the pr�nc�pal of
wh�ch reasons are that the extens�on of the spheres of elect�on w�ll
present a greater opt�on, or lat�tude of cho�ce, to the people; that
through the med�um of the State leg�slatures wh�ch are select bod�es
of men, and wh�ch are to appo�nt the members of the nat�onal
Senate there �s reason to expect that th�s branch w�ll generally be
composed w�th pecul�ar care and judgment; that these
c�rcumstances prom�se greater knowledge and more extens�ve
�nformat�on �n the nat�onal counc�ls, and that they w�ll be less apt to
be ta�nted by the sp�r�t of fact�on, and more out of the reach of those
occas�onal �ll-humors, or temporary prejud�ces and propens�t�es,
wh�ch, �n smaller soc�et�es, frequently contam�nate the publ�c
counc�ls, beget �njust�ce and oppress�on of a part of the commun�ty,
and engender schemes wh�ch, though they grat�fy a momentary
�ncl�nat�on or des�re, term�nate �n general d�stress, d�ssat�sfact�on,
and d�sgust. Several add�t�onal reasons of cons�derable force, to
fort�fy that probab�l�ty, w�ll occur when we come to survey, w�th a
more cr�t�cal eye, the �nter�or structure of the ed�f�ce wh�ch we are
�nv�ted to erect. It w�ll be suff�c�ent here to remark, that unt�l
sat�sfactory reasons can be ass�gned to just�fy an op�n�on, that the
federal government �s l�kely to be adm�n�stered �n such a manner as
to render �t od�ous or contempt�ble to the people, there can be no
reasonable foundat�on for the suppos�t�on that the laws of the Un�on
w�ll meet w�th any greater obstruct�on from them, or w�ll stand �n
need of any other methods to enforce the�r execut�on, than the laws
of the part�cular members.



The hope of �mpun�ty �s a strong �nc�tement to sed�t�on; the dread of
pun�shment, a proport�onably strong d�scouragement to �t. W�ll not
the government of the Un�on, wh�ch, �f possessed of a due degree of
power, can call to �ts a�d the collect�ve resources of the whole
Confederacy, be more l�kely to repress the FORMER sent�ment and
to �nsp�re the LATTER, than that of a s�ngle State, wh�ch can only
command the resources w�th�n �tself? A turbulent fact�on �n a State
may eas�ly suppose �tself able to contend w�th the fr�ends to the
government �n that State; but �t can hardly be so �nfatuated as to
�mag�ne �tself a match for the comb�ned efforts of the Un�on. If th�s
reflect�on be just, there �s less danger of res�stance from �rregular
comb�nat�ons of �nd�v�duals to the author�ty of the Confederacy than
to that of a s�ngle member.

I w�ll, �n th�s place, hazard an observat�on, wh�ch w�ll not be the less
just because to some �t may appear new; wh�ch �s, that the more the
operat�ons of the nat�onal author�ty are �nterm�ngled �n the ord�nary
exerc�se of government, the more the c�t�zens are accustomed to
meet w�th �t �n the common occurrences of the�r pol�t�cal l�fe, the
more �t �s fam�l�ar�zed to the�r s�ght and to the�r feel�ngs, the further �t
enters �nto those objects wh�ch touch the most sens�ble chords and
put �n mot�on the most act�ve spr�ngs of the human heart, the greater
w�ll be the probab�l�ty that �t w�ll conc�l�ate the respect and attachment
of the commun�ty. Man �s very much a creature of hab�t. A th�ng that
rarely str�kes h�s senses w�ll generally have but l�ttle �nfluence upon
h�s m�nd. A government cont�nually at a d�stance and out of s�ght can
hardly be expected to �nterest the sensat�ons of the people. The
�nference �s, that the author�ty of the Un�on, and the affect�ons of the
c�t�zens towards �t, w�ll be strengthened, rather than weakened, by �ts
extens�on to what are called matters of �nternal concern; and w�ll
have less occas�on to recur to force, �n proport�on to the fam�l�ar�ty
and comprehens�veness of �ts agency. The more �t c�rculates through
those channels and currents �n wh�ch the pass�ons of mank�nd
naturally flow, the less w�ll �t requ�re the a�d of the v�olent and
per�lous exped�ents of compuls�on.



One th�ng, at all events, must be ev�dent, that a government l�ke the
one proposed would b�d much fa�rer to avo�d the necess�ty of us�ng
force, than that spec�es of league contend for by most of �ts
opponents; the author�ty of wh�ch should only operate upon the
States �n the�r pol�t�cal or collect�ve capac�t�es. It has been shown
that �n such a Confederacy there can be no sanct�on for the laws but
force; that frequent del�nquenc�es �n the members are the natural
offspr�ng of the very frame of the government; and that as often as
these happen, they can only be redressed, �f at all, by war and
v�olence.

The plan reported by the convent�on, by extend�ng the author�ty of
the federal head to the �nd�v�dual c�t�zens of the several States, w�ll
enable the government to employ the ord�nary mag�stracy of each, �n
the execut�on of �ts laws. It �s easy to perce�ve that th�s w�ll tend to
destroy, �n the common apprehens�on, all d�st�nct�on between the
sources from wh�ch they m�ght proceed; and w�ll g�ve the federal
government the same advantage for secur�ng a due obed�ence to �ts
author�ty wh�ch �s enjoyed by the government of each State, �n
add�t�on to the �nfluence on publ�c op�n�on wh�ch w�ll result from the
�mportant cons�derat�on of �ts hav�ng power to call to �ts ass�stance
and support the resources of the whole Un�on. It mer�ts part�cular
attent�on �n th�s place, that the laws of the Confederacy, as to the
ENUMERATED and LEGITIMATE objects of �ts jur�sd�ct�on, w�ll
become the SUPREME LAW of the land; to the observance of wh�ch
all off�cers, leg�slat�ve, execut�ve, and jud�c�al, �n each State, w�ll be
bound by the sanct�ty of an oath. Thus the leg�slatures, courts, and
mag�strates, of the respect�ve members, w�ll be �ncorporated �nto the
operat�ons of the nat�onal government AS FAR AS ITS JUST AND
CONSTITUTIONAL AUTHORITY EXTENDS; and w�ll be rendered
aux�l�ary to the enforcement of �ts laws. [1%] Any man who w�ll
pursue, by h�s own reflect�ons, the consequences of th�s s�tuat�on,
w�ll perce�ve that there �s good ground to calculate upon a regular
and peaceable execut�on of the laws of the Un�on, �f �ts powers are
adm�n�stered w�th a common share of prudence. If we w�ll arb�trar�ly
suppose the contrary, we may deduce any �nferences we please
from the suppos�t�on; for �t �s certa�nly poss�ble, by an �njud�c�ous



exerc�se of the author�t�es of the best government that ever was, or
ever can be �nst�tuted, to provoke and prec�p�tate the people �nto the
w�ldest excesses. But though the adversar�es of the proposed
Const�tut�on should presume that the nat�onal rulers would be
�nsens�ble to the mot�ves of publ�c good, or to the obl�gat�ons of duty,
I would st�ll ask them how the �nterests of amb�t�on, or the v�ews of
encroachment, can be promoted by such a conduct?

PUBLIUS.

FNA1-@1 The soph�stry wh�ch has been employed to show that th�s
w�ll tend to the destruct�on of the State governments, w�ll, �n �ts w�ll,
�n �ts proper place, be fully detected.
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THAT there may happen cases �n wh�ch the nat�onal government
may be necess�tated to resort to force, cannot be den�ed. Our own
exper�ence has corroborated the lessons taught by the examples of
other nat�ons; that emergenc�es of th�s sort w�ll somet�mes ar�se �n all
soc�et�es, however const�tuted; that sed�t�ons and �nsurrect�ons are,
unhapp�ly, malad�es as �nseparable from the body pol�t�c as tumors
and erupt�ons from the natural body; that the �dea of govern�ng at all
t�mes by the s�mple force of law (wh�ch we have been told �s the only
adm�ss�ble pr�nc�ple of republ�can government), has no place but �n
the rever�es of those pol�t�cal doctors whose sagac�ty d�sda�ns the
admon�t�ons of exper�mental �nstruct�on.

Should such emergenc�es at any t�me happen under the nat�onal
government, there could be no remedy but force. The means to be
employed must be proport�oned to the extent of the m�sch�ef. If �t
should be a sl�ght commot�on �n a small part of a State, the m�l�t�a of
the res�due would be adequate to �ts suppress�on; and the nat�onal
presumpt�on �s that they would be ready to do the�r duty. An
�nsurrect�on, whatever may be �ts �mmed�ate cause, eventually
endangers all government. Regard to the publ�c peace, �f not to the
r�ghts of the Un�on, would engage the c�t�zens to whom the contag�on
had not commun�cated �tself to oppose the �nsurgents; and �f the
general government should be found �n pract�ce conduc�ve to the
prosper�ty and fel�c�ty of the people, �t were �rrat�onal to bel�eve that
they would be d�s�ncl�ned to �ts support.

If, on the contrary, the �nsurrect�on should pervade a whole State, or
a pr�nc�pal part of �t, the employment of a d�fferent k�nd of force m�ght
become unavo�dable. It appears that Massachusetts found �t
necessary to ra�se troops for repress�ng the d�sorders w�th�n that
State; that Pennsylvan�a, from the mere apprehens�on of
commot�ons among a part of her c�t�zens, has thought proper to have
recourse to the same measure. Suppose the State of New York had
been �ncl�ned to re-establ�sh her lost jur�sd�ct�on over the �nhab�tants
of Vermont, could she have hoped for success �n such an enterpr�se
from the efforts of the m�l�t�a alone? Would she not have been
compelled to ra�se and to ma�nta�n a more regular force for the



execut�on of her des�gn? If �t must then be adm�tted that the
necess�ty of recurr�ng to a force d�fferent from the m�l�t�a, �n cases of
th�s extraord�nary nature, �s appl�cable to the State governments
themselves, why should the poss�b�l�ty, that the nat�onal government
m�ght be under a l�ke necess�ty, �n s�m�lar extrem�t�es, be made an
object�on to �ts ex�stence? Is �t not surpr�s�ng that men who declare
an attachment to the Un�on �n the abstract, should urge as an
object�on to the proposed Const�tut�on what appl�es w�th tenfold
we�ght to the plan for wh�ch they contend; and what, as far as �t has
any foundat�on �n truth, �s an �nev�table consequence of c�v�l soc�ety
upon an enlarged scale? Who would not prefer that poss�b�l�ty to the
unceas�ng ag�tat�ons and frequent revolut�ons wh�ch are the
cont�nual scourges of petty republ�cs?

Let us pursue th�s exam�nat�on �n another l�ght. Suppose, �n l�eu of
one general system, two, or three, or even four Confederac�es were
to be formed, would not the same d�ff�culty oppose �tself to the
operat�ons of e�ther of these Confederac�es? Would not each of them
be exposed to the same casualt�es; and when these happened, be
obl�ged to have recourse to the same exped�ents for uphold�ng �ts
author�ty wh�ch are objected to �n a government for all the States?
Would the m�l�t�a, �n th�s suppos�t�on, be more ready or more able to
support the federal author�ty than �n the case of a general un�on? All
cand�d and �ntell�gent men must, upon due cons�derat�on,
acknowledge that the pr�nc�ple of the object�on �s equally appl�cable
to e�ther of the two cases; and that whether we have one
government for all the States, or d�fferent governments for d�fferent
parcels of them, or even �f there should be an ent�re separat�on of
the States, there m�ght somet�mes be a necess�ty to make use of a
force const�tuted d�fferently from the m�l�t�a, to preserve the peace of
the commun�ty and to ma�nta�n the just author�ty of the laws aga�nst
those v�olent �nvas�ons of them wh�ch amount to �nsurrect�ons and
rebell�ons.

Independent of all other reason�ngs upon the subject, �t �s a full
answer to those who requ�re a more peremptory prov�s�on aga�nst
m�l�tary establ�shments �n t�me of peace, to say that the whole power



of the proposed government �s to be �n the hands of the
representat�ves of the people. Th�s �s the essent�al, and, after all,
only eff�cac�ous secur�ty for the r�ghts and pr�v�leges of the people,
wh�ch �s atta�nable �n c�v�l soc�ety. [1]

If the representat�ves of the people betray the�r const�tuents, there �s
then no resource left but �n the exert�on of that or�g�nal r�ght of self-
defense wh�ch �s paramount to all pos�t�ve forms of government, and
wh�ch aga�nst the usurpat�ons of the nat�onal rulers, may be exerted
w�th �nf�n�tely better prospect of success than aga�nst those of the
rulers of an �nd�v�dual state. In a s�ngle state, �f the persons �ntrusted
w�th supreme power become usurpers, the d�fferent parcels,
subd�v�s�ons, or d�str�cts of wh�ch �t cons�sts, hav�ng no d�st�nct
government �n each, can take no regular measures for defense. The
c�t�zens must rush tumultuously to arms, w�thout concert, w�thout
system, w�thout resource; except �n the�r courage and despa�r. The
usurpers, clothed w�th the forms of legal author�ty, can too often
crush the oppos�t�on �n embryo. The smaller the extent of the
terr�tory, the more d�ff�cult w�ll �t be for the people to form a regular or
systemat�c plan of oppos�t�on, and the more easy w�ll �t be to defeat
the�r early efforts. Intell�gence can be more speed�ly obta�ned of the�r
preparat�ons and movements, and the m�l�tary force �n the
possess�on of the usurpers can be more rap�dly d�rected aga�nst the
part where the oppos�t�on has begun. In th�s s�tuat�on there must be
a pecul�ar co�nc�dence of c�rcumstances to �nsure success to the
popular res�stance.

The obstacles to usurpat�on and the fac�l�t�es of res�stance �ncrease
w�th the �ncreased extent of the state, prov�ded the c�t�zens
understand the�r r�ghts and are d�sposed to defend them. The natural
strength of the people �n a large commun�ty, �n proport�on to the
art�f�c�al strength of the government, �s greater than �n a small, and of
course more competent to a struggle w�th the attempts of the
government to establ�sh a tyranny. But �n a confederacy the people,
w�thout exaggerat�on, may be sa�d to be ent�rely the masters of the�r
own fate. Power be�ng almost always the r�val of power, the general
government w�ll at all t�mes stand ready to check the usurpat�ons of



the state governments, and these w�ll have the same d�spos�t�on
towards the general government. The people, by throw�ng
themselves �nto e�ther scale, w�ll �nfall�bly make �t preponderate. If
the�r r�ghts are �nvaded by e�ther, they can make use of the other as
the �nstrument of redress. How w�se w�ll �t be �n them by cher�sh�ng
the un�on to preserve to themselves an advantage wh�ch can never
be too h�ghly pr�zed!

It may safely be rece�ved as an ax�om �n our pol�t�cal system, that the
State governments w�ll, �n all poss�ble cont�ngenc�es, afford complete
secur�ty aga�nst �nvas�ons of the publ�c l�berty by the nat�onal
author�ty. Projects of usurpat�on cannot be masked under pretenses
so l�kely to escape the penetrat�on of select bod�es of men, as of the
people at large. The leg�slatures w�ll have better means of
�nformat�on. They can d�scover the danger at a d�stance; and
possess�ng all the organs of c�v�l power, and the conf�dence of the
people, they can at once adopt a regular plan of oppos�t�on, �n wh�ch
they can comb�ne all the resources of the commun�ty. They can
read�ly commun�cate w�th each other �n the d�fferent States, and
un�te the�r common forces for the protect�on of the�r common l�berty.

The great extent of the country �s a further secur�ty. We have already
exper�enced �ts ut�l�ty aga�nst the attacks of a fore�gn power. And �t
would have prec�sely the same effect aga�nst the enterpr�ses of
amb�t�ous rulers �n the nat�onal counc�ls. If the federal army should
be able to quell the res�stance of one State, the d�stant States would
have �t �n the�r power to make head w�th fresh forces. The
advantages obta�ned �n one place must be abandoned to subdue the
oppos�t�on �n others; and the moment the part wh�ch had been
reduced to subm�ss�on was left to �tself, �ts efforts would be renewed,
and �ts res�stance rev�ve.

We should recollect that the extent of the m�l�tary force must, at all
events, be regulated by the resources of the country. For a long t�me
to come, �t w�ll not be poss�ble to ma�nta�n a large army; and as the
means of do�ng th�s �ncrease, the populat�on and natural strength of
the commun�ty w�ll proport�onably �ncrease. When w�ll the t�me arr�ve



that the federal government can ra�se and ma�nta�n an army capable
of erect�ng a despot�sm over the great body of the people of an
�mmense emp�re, who are �n a s�tuat�on, through the med�um of the�r
State governments, to take measures for the�r own defense, w�th all
the celer�ty, regular�ty, and system of �ndependent nat�ons? The
apprehens�on may be cons�dered as a d�sease, for wh�ch there can
be found no cure �n the resources of argument and reason�ng.

PUBLIUS.

FNA1-@1 Its full eff�cacy w�ll be exam�ned hereafter.

FEDERALIST No. 29

Concern�ng the M�l�t�a

From the Da�ly Advert�ser.

Thursday, January 10, 1788

HAMILTON

To the People of the State of New York:

THE power of regulat�ng the m�l�t�a, and of command�ng �ts serv�ces
�n t�mes of �nsurrect�on and �nvas�on are natural �nc�dents to the
dut�es of super�ntend�ng the common defense, and of watch�ng over
the �nternal peace of the Confederacy.



It requ�res no sk�ll �n the sc�ence of war to d�scern that un�form�ty �n
the organ�zat�on and d�sc�pl�ne of the m�l�t�a would be attended w�th
the most benef�c�al effects, whenever they were called �nto serv�ce
for the publ�c defense. It would enable them to d�scharge the dut�es
of the camp and of the f�eld w�th mutual �ntell�gence and concert an
advantage of pecul�ar moment �n the operat�ons of an army; and �t
would f�t them much sooner to acqu�re the degree of prof�c�ency �n
m�l�tary funct�ons wh�ch would be essent�al to the�r usefulness. Th�s
des�rable un�form�ty can only be accompl�shed by conf�d�ng the
regulat�on of the m�l�t�a to the d�rect�on of the nat�onal author�ty. It �s,
therefore, w�th the most ev�dent propr�ety, that the plan of the
convent�on proposes to empower the Un�on "to prov�de for
organ�z�ng, arm�ng, and d�sc�pl�n�ng the m�l�t�a, and for govern�ng
such part of them as may be employed �n the serv�ce of the Un�ted
States, RESERVING TO THE STATES RESPECTIVELY THE
APPOINTMENT OF THE OFFICERS, AND THE AUTHORITY OF
TRAINING THE MILITIA ACCORDING TO THE DISCIPLINE
PRESCRIBED BY CONGRESS."

Of the d�fferent grounds wh�ch have been taken �n oppos�t�on to the
plan of the convent�on, there �s none that was so l�ttle to have been
expected, or �s so untenable �n �tself, as the one from wh�ch th�s
part�cular prov�s�on has been attacked. If a well-regulated m�l�t�a be
the most natural defense of a free country, �t ought certa�nly to be
under the regulat�on and at the d�sposal of that body wh�ch �s
const�tuted the guard�an of the nat�onal secur�ty. If stand�ng arm�es
are dangerous to l�berty, an eff�cac�ous power over the m�l�t�a, �n the
body to whose care the protect�on of the State �s comm�tted, ought,
as far as poss�ble, to take away the �nducement and the pretext to
such unfr�endly �nst�tut�ons. If the federal government can command
the a�d of the m�l�t�a �n those emergenc�es wh�ch call for the m�l�tary
arm �n support of the c�v�l mag�strate, �t can the better d�spense w�th
the employment of a d�fferent k�nd of force. If �t cannot ava�l �tself of
the former, �t w�ll be obl�ged to recur to the latter. To render an army
unnecessary, w�ll be a more certa�n method of prevent�ng �ts
ex�stence than a thousand proh�b�t�ons upon paper.



In order to cast an od�um upon the power of call�ng forth the m�l�t�a to
execute the laws of the Un�on, �t has been remarked that there �s
nowhere any prov�s�on �n the proposed Const�tut�on for call�ng out
the POSSE COMITATUS, to ass�st the mag�strate �n the execut�on of
h�s duty, whence �t has been �nferred, that m�l�tary force was
�ntended to be h�s only aux�l�ary. There �s a str�k�ng �ncoherence �n
the object�ons wh�ch have appeared, and somet�mes even from the
same quarter, not much calculated to �nsp�re a very favorable op�n�on
of the s�ncer�ty or fa�r deal�ng of the�r authors. The same persons
who tell us �n one breath, that the powers of the federal government
w�ll be despot�c and unl�m�ted, �nform us �n the next, that �t has not
author�ty suff�c�ent even to call out the POSSE COMITATUS. The
latter, fortunately, �s as much short of the truth as the former exceeds
�t. It would be as absurd to doubt, that a r�ght to pass all laws
NECESSARY AND PROPER to execute �ts declared powers, would
�nclude that of requ�r�ng the ass�stance of the c�t�zens to the off�cers
who may be �ntrusted w�th the execut�on of those laws, as �t would
be to bel�eve, that a r�ght to enact laws necessary and proper for the
�mpos�t�on and collect�on of taxes would �nvolve that of vary�ng the
rules of descent and of the al�enat�on of landed property, or of
abol�sh�ng the tr�al by jury �n cases relat�ng to �t. It be�ng therefore
ev�dent that the suppos�t�on of a want of power to requ�re the a�d of
the POSSE COMITATUS �s ent�rely dest�tute of color, �t w�ll follow,
that the conclus�on wh�ch has been drawn from �t, �n �ts appl�cat�on to
the author�ty of the federal government over the m�l�t�a, �s as
uncand�d as �t �s �llog�cal. What reason could there be to �nfer, that
force was �ntended to be the sole �nstrument of author�ty, merely
because there �s a power to make use of �t when necessary? What
shall we th�nk of the mot�ves wh�ch could �nduce men of sense to
reason �n th�s manner? How shall we prevent a confl�ct between
char�ty and judgment?

By a cur�ous ref�nement upon the sp�r�t of republ�can jealousy, we are
even taught to apprehend danger from the m�l�t�a �tself, �n the hands
of the federal government. It �s observed that select corps may be
formed, composed of the young and ardent, who may be rendered
subserv�ent to the v�ews of arb�trary power. What plan for the



regulat�on of the m�l�t�a may be pursued by the nat�onal government,
�s �mposs�ble to be foreseen. But so far from v�ew�ng the matter �n
the same l�ght w�th those who object to select corps as dangerous,
were the Const�tut�on rat�f�ed, and were I to del�ver my sent�ments to
a member of the federal leg�slature from th�s State on the subject of
a m�l�t�a establ�shment, I should hold to h�m, �n substance, the
follow�ng d�scourse:

"The project of d�sc�pl�n�ng all the m�l�t�a of the Un�ted States �s as
fut�le as �t would be �njur�ous, �f �t were capable of be�ng carr�ed �nto
execut�on. A tolerable expertness �n m�l�tary movements �s a
bus�ness that requ�res t�me and pract�ce. It �s not a day, or even a
week, that w�ll suff�ce for the atta�nment of �t. To obl�ge the great
body of the yeomanry, and of the other classes of the c�t�zens, to be
under arms for the purpose of go�ng through m�l�tary exerc�ses and
evolut�ons, as often as m�ght be necessary to acqu�re the degree of
perfect�on wh�ch would ent�tle them to the character of a well-
regulated m�l�t�a, would be a real gr�evance to the people, and a
ser�ous publ�c �nconven�ence and loss. It would form an annual
deduct�on from the product�ve labor of the country, to an amount
wh�ch, calculat�ng upon the present numbers of the people, would
not fall far short of the whole expense of the c�v�l establ�shments of
all the States. To attempt a th�ng wh�ch would abr�dge the mass of
labor and �ndustry to so cons�derable an extent, would be unw�se:
and the exper�ment, �f made, could not succeed, because �t would
not long be endured. L�ttle more can reasonably be a�med at, w�th
respect to the people at large, than to have them properly armed and
equ�pped; and �n order to see that th�s be not neglected, �t w�ll be
necessary to assemble them once or tw�ce �n the course of a year.

"But though the scheme of d�sc�pl�n�ng the whole nat�on must be
abandoned as m�sch�evous or �mpract�cable; yet �t �s a matter of the
utmost �mportance that a well-d�gested plan should, as soon as
poss�ble, be adopted for the proper establ�shment of the m�l�t�a. The
attent�on of the government ought part�cularly to be d�rected to the
format�on of a select corps of moderate extent, upon such pr�nc�ples
as w�ll really f�t them for serv�ce �n case of need. By thus



c�rcumscr�b�ng the plan, �t w�ll be poss�ble to have an excellent body
of well-tra�ned m�l�t�a, ready to take the f�eld whenever the defense of
the State shall requ�re �t. Th�s w�ll not only lessen the call for m�l�tary
establ�shments, but �f c�rcumstances should at any t�me obl�ge the
government to form an army of any magn�tude that army can never
be form�dable to the l�bert�es of the people wh�le there �s a large body
of c�t�zens, l�ttle, �f at all, �nfer�or to them �n d�sc�pl�ne and the use of
arms, who stand ready to defend the�r own r�ghts and those of the�r
fellow-c�t�zens. Th�s appears to me the only subst�tute that can be
dev�sed for a stand�ng army, and the best poss�ble secur�ty aga�nst �t,
�f �t should ex�st."

Thus d�fferently from the adversar�es of the proposed Const�tut�on
should I reason on the same subject, deduc�ng arguments of safety
from the very sources wh�ch they represent as fraught w�th danger
and perd�t�on. But how the nat�onal leg�slature may reason on the
po�nt, �s a th�ng wh�ch ne�ther they nor I can foresee.

There �s someth�ng so far-fetched and so extravagant �n the �dea of
danger to l�berty from the m�l�t�a, that one �s at a loss whether to treat
�t w�th grav�ty or w�th ra�llery; whether to cons�der �t as a mere tr�al of
sk�ll, l�ke the paradoxes of rhetor�c�ans; as a d�s�ngenuous art�f�ce to
�nst�l prejud�ces at any pr�ce; or as the ser�ous offspr�ng of pol�t�cal
fanat�c�sm. Where �n the name of common-sense, are our fears to
end �f we may not trust our sons, our brothers, our ne�ghbors, our
fellow-c�t�zens? What shadow of danger can there be from men who
are da�ly m�ngl�ng w�th the rest of the�r countrymen and who
part�c�pate w�th them �n the same feel�ngs, sent�ments, hab�ts and
�nterests? What reasonable cause of apprehens�on can be �nferred
from a power �n the Un�on to prescr�be regulat�ons for the m�l�t�a, and
to command �ts serv�ces when necessary, wh�le the part�cular States
are to have the SOLE AND EXCLUSIVE APPOINTMENT OF THE
OFFICERS? If �t were poss�ble ser�ously to �ndulge a jealousy of the
m�l�t�a upon any conce�vable establ�shment under the federal
government, the c�rcumstance of the off�cers be�ng �n the
appo�ntment of the States ought at once to ext�ngu�sh �t. There can



be no doubt that th�s c�rcumstance w�ll always secure to them a
preponderat�ng �nfluence over the m�l�t�a.

In read�ng many of the publ�cat�ons aga�nst the Const�tut�on, a man
�s apt to �mag�ne that he �s perus�ng some �ll-wr�tten tale or romance,
wh�ch �nstead of natural and agreeable �mages, exh�b�ts to the m�nd
noth�ng but fr�ghtful and d�storted shapes "Gorgons, hydras, and
ch�meras d�re"; d�scolor�ng and d�sf�gur�ng whatever �t represents,
and transform�ng everyth�ng �t touches �nto a monster.

A sample of th�s �s to be observed �n the exaggerated and
�mprobable suggest�ons wh�ch have taken place respect�ng the
power of call�ng for the serv�ces of the m�l�t�a. That of New
Hampsh�re �s to be marched to Georg�a, of Georg�a to New
Hampsh�re, of New York to Kentucky, and of Kentucky to Lake
Champla�n. Nay, the debts due to the French and Dutch are to be
pa�d �n m�l�t�amen �nstead of lou�s d'ors and ducats. At one moment
there �s to be a large army to lay prostrate the l�bert�es of the people;
at another moment the m�l�t�a of V�rg�n�a are to be dragged from the�r
homes f�ve or s�x hundred m�les, to tame the republ�can contumacy
of Massachusetts; and that of Massachusetts �s to be transported an
equal d�stance to subdue the refractory haught�ness of the
ar�stocrat�c V�rg�n�ans. Do the persons who rave at th�s rate �mag�ne
that the�r art or the�r eloquence can �mpose any conce�ts or
absurd�t�es upon the people of Amer�ca for �nfall�ble truths?

If there should be an army to be made use of as the eng�ne of
despot�sm, what need of the m�l�t�a? If there should be no army,
wh�ther would the m�l�t�a, �rr�tated by be�ng called upon to undertake
a d�stant and hopeless exped�t�on, for the purpose of r�vet�ng the
cha�ns of slavery upon a part of the�r countrymen, d�rect the�r course,
but to the seat of the tyrants, who had med�tated so fool�sh as well
as so w�cked a project, to crush them �n the�r �mag�ned
�ntrenchments of power, and to make them an example of the just
vengeance of an abused and �ncensed people? Is th�s the way �n
wh�ch usurpers str�de to dom�n�on over a numerous and enl�ghtened
nat�on? Do they beg�n by exc�t�ng the detestat�on of the very



�nstruments of the�r �ntended usurpat�ons? Do they usually
commence the�r career by wanton and d�sgustful acts of power,
calculated to answer no end, but to draw upon themselves un�versal
hatred and execrat�on? Are suppos�t�ons of th�s sort the sober
admon�t�ons of d�scern�ng patr�ots to a d�scern�ng people? Or are
they the �nflammatory rav�ngs of �ncend�ar�es or d�stempered
enthus�asts? If we were even to suppose the nat�onal rulers actuated
by the most ungovernable amb�t�on, �t �s �mposs�ble to bel�eve that
they would employ such preposterous means to accompl�sh the�r
des�gns.

In t�mes of �nsurrect�on, or �nvas�on, �t would be natural and proper
that the m�l�t�a of a ne�ghbor�ng State should be marched �nto
another, to res�st a common enemy, or to guard the republ�c aga�nst
the v�olence of fact�on or sed�t�on. Th�s was frequently the case, �n
respect to the f�rst object, �n the course of the late war; and th�s
mutual succor �s, �ndeed, a pr�nc�pal end of our pol�t�cal assoc�at�on.
If the power of afford�ng �t be placed under the d�rect�on of the Un�on,
there w�ll be no danger of a sup�ne and l�stless �nattent�on to the
dangers of a ne�ghbor, t�ll �ts near approach had superadded the
�nc�tements of selfpreservat�on to the too feeble �mpulses of duty and
sympathy.

PUBLIUS.
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Concern�ng the General Power of Taxat�on

From the New York Packet.

Fr�day, December 28, 1787.



HAMILTON

To the People of the State of New York:

IT HAS been already observed that the federal government ought to
possess the power of prov�d�ng for the support of the nat�onal forces;
�n wh�ch propos�t�on was �ntended to be �ncluded the expense of
ra�s�ng troops, of bu�ld�ng and equ�pp�ng fleets, and all other
expenses �n any w�se connected w�th m�l�tary arrangements and
operat�ons. But these are not the only objects to wh�ch the
jur�sd�ct�on of the Un�on, �n respect to revenue, must necessar�ly be
empowered to extend. It must embrace a prov�s�on for the support of
the nat�onal c�v�l l�st; for the payment of the nat�onal debts
contracted, or that may be contracted; and, �n general, for all those
matters wh�ch w�ll call for d�sbursements out of the nat�onal treasury.
The conclus�on �s, that there must be �nterwoven, �n the frame of the
government, a general power of taxat�on, �n one shape or another.

Money �s, w�th propr�ety, cons�dered as the v�tal pr�nc�ple of the body
pol�t�c; as that wh�ch susta�ns �ts l�fe and mot�on, and enables �t to
perform �ts most essent�al funct�ons. A complete power, therefore, to
procure a regular and adequate supply of �t, as far as the resources
of the commun�ty w�ll perm�t, may be regarded as an �nd�spensable
�ngred�ent �n every const�tut�on. From a def�c�ency �n th�s part�cular,
one of two ev�ls must ensue; e�ther the people must be subjected to
cont�nual plunder, as a subst�tute for a more el�g�ble mode of
supply�ng the publ�c wants, or the government must s�nk �nto a fatal
atrophy, and, �n a short course of t�me, per�sh.

In the Ottoman or Turk�sh emp�re, the sovere�gn, though �n other
respects absolute master of the l�ves and fortunes of h�s subjects,
has no r�ght to �mpose a new tax. The consequence �s that he
perm�ts the bashaws or governors of prov�nces to p�llage the people
w�thout mercy; and, �n turn, squeezes out of them the sums of wh�ch
he stands �n need, to sat�sfy h�s own ex�genc�es and those of the
state. In Amer�ca, from a l�ke cause, the government of the Un�on



has gradually dw�ndled �nto a state of decay, approach�ng nearly to
ann�h�lat�on. Who can doubt, that the happ�ness of the people �n both
countr�es would be promoted by competent author�t�es �n the proper
hands, to prov�de the revenues wh�ch the necess�t�es of the publ�c
m�ght requ�re?

The present Confederat�on, feeble as �t �s �ntended to repose �n the
Un�ted States, an unl�m�ted power of prov�d�ng for the pecun�ary
wants of the Un�on. But proceed�ng upon an erroneous pr�nc�ple, �t
has been done �n such a manner as ent�rely to have frustrated the
�ntent�on. Congress, by the art�cles wh�ch compose that compact (as
has already been stated), are author�zed to ascerta�n and call for any
sums of money necessary, �n the�r judgment, to the serv�ce of the
Un�ted States; and the�r requ�s�t�ons, �f conformable to the rule of
apport�onment, are �n every const�tut�onal sense obl�gatory upon the
States. These have no r�ght to quest�on the propr�ety of the demand;
no d�scret�on beyond that of dev�s�ng the ways and means of
furn�sh�ng the sums demanded. But though th�s be str�ctly and truly
the case; though the assumpt�on of such a r�ght would be an
�nfr�ngement of the art�cles of Un�on; though �t may seldom or never
have been avowedly cla�med, yet �n pract�ce �t has been constantly
exerc�sed, and would cont�nue to be so, as long as the revenues of
the Confederacy should rema�n dependent on the �ntermed�ate
agency of �ts members. What the consequences of th�s system have
been, �s w�th�n the knowledge of every man the least conversant �n
our publ�c affa�rs, and has been amply unfolded �n d�fferent parts of
these �nqu�r�es. It �s th�s wh�ch has ch�efly contr�buted to reduce us to
a s�tuat�on, wh�ch affords ample cause both of mort�f�cat�on to
ourselves, and of tr�umph to our enem�es.

What remedy can there be for th�s s�tuat�on, but �n a change of the
system wh�ch has produced �t �n a change of the fallac�ous and
delus�ve system of quotas and requ�s�t�ons? What subst�tute can
there be �mag�ned for th�s �gn�s fatuus �n f�nance, but that of
perm�tt�ng the nat�onal government to ra�se �ts own revenues by the
ord�nary methods of taxat�on author�zed �n every well-ordered
const�tut�on of c�v�l government? Ingen�ous men may decla�m w�th



plaus�b�l�ty on any subject; but no human �ngenu�ty can po�nt out any
other exped�ent to rescue us from the �nconven�ences and
embarrassments naturally result�ng from defect�ve suppl�es of the
publ�c treasury.

The more �ntell�gent adversar�es of the new Const�tut�on adm�t the
force of th�s reason�ng; but they qual�fy the�r adm�ss�on by a
d�st�nct�on between what they call INTERNAL and EXTERNAL
taxat�on. The former they would reserve to the State governments;
the latter, wh�ch they expla�n �nto commerc�al �mposts, or rather
dut�es on �mported art�cles, they declare themselves w�ll�ng to
concede to the federal head. Th�s d�st�nct�on, however, would v�olate
the max�m of good sense and sound pol�cy, wh�ch d�ctates that every
POWER ought to be �n proport�on to �ts OBJECT; and would st�ll
leave the general government �n a k�nd of tutelage to the State
governments, �ncons�stent w�th every �dea of v�gor or eff�c�ency. Who
can pretend that commerc�al �mposts are, or would be, alone equal
to the present and future ex�genc�es of the Un�on? Tak�ng �nto the
account the ex�st�ng debt, fore�gn and domest�c, upon any plan of
ext�ngu�shment wh�ch a man moderately �mpressed w�th the
�mportance of publ�c just�ce and publ�c cred�t could approve, �n
add�t�on to the establ�shments wh�ch all part�es w�ll acknowledge to
be necessary, we could not reasonably flatter ourselves, that th�s
resource alone, upon the most �mproved scale, would even suff�ce
for �ts present necess�t�es. Its future necess�t�es adm�t not of
calculat�on or l�m�tat�on; and upon the pr�nc�ple, more than once
adverted to, the power of mak�ng prov�s�on for them as they ar�se
ought to be equally unconf�ned. I bel�eve �t may be regarded as a
pos�t�on warranted by the h�story of mank�nd, that, IN THE USUAL
PROGRESS OF THINGS, THE NECESSITIES OF A NATION, IN
EVERY STAGE OF ITS EXISTENCE, WILL BE FOUND AT LEAST
EQUAL TO ITS RESOURCES.

To say that def�c�enc�es may be prov�ded for by requ�s�t�ons upon the
States, �s on the one hand to acknowledge that th�s system cannot
be depended upon, and on the other hand to depend upon �t for
every th�ng beyond a certa�n l�m�t. Those who have carefully



attended to �ts v�ces and deform�t�es as they have been exh�b�ted by
exper�ence or del�neated �n the course of these papers, must feel
�nv�nc�ble repugnancy to trust�ng the nat�onal �nterests �n any degree
to �ts operat�on. Its �nev�table tendency, whenever �t �s brought �nto
act�v�ty, must be to enfeeble the Un�on, and sow the seeds of d�scord
and content�on between the federal head and �ts members, and
between the members themselves. Can �t be expected that the
def�c�enc�es would be better suppl�ed �n th�s mode than the total
wants of the Un�on have heretofore been suppl�ed �n the same
mode? It ought to be recollected that �f less w�ll be requ�red from the
States, they w�ll have proport�onably less means to answer the
demand. If the op�n�ons of those who contend for the d�st�nct�on
wh�ch has been ment�oned were to be rece�ved as ev�dence of truth,
one would be led to conclude that there was some known po�nt �n
the economy of nat�onal affa�rs at wh�ch �t would be safe to stop and
to say: Thus far the ends of publ�c happ�ness w�ll be promoted by
supply�ng the wants of government, and all beyond th�s �s unworthy
of our care or anx�ety. How �s �t poss�ble that a government half
suppl�ed and always necess�tous, can fulf�ll the purposes of �ts
�nst�tut�on, can prov�de for the secur�ty, advance the prosper�ty, or
support the reputat�on of the commonwealth? How can �t ever
possess e�ther energy or stab�l�ty, d�gn�ty or cred�t, conf�dence at
home or respectab�l�ty abroad? How can �ts adm�n�strat�on be any
th�ng else than a success�on of exped�ents tempor�z�ng, �mpotent,
d�sgraceful? How w�ll �t be able to avo�d a frequent sacr�f�ce of �ts
engagements to �mmed�ate necess�ty? How can �t undertake or
execute any l�beral or enlarged plans of publ�c good?

Let us attend to what would be the effects of th�s s�tuat�on �n the very
f�rst war �n wh�ch we should happen to be engaged. We w�ll
presume, for argument's sake, that the revenue ar�s�ng from the
�mpost dut�es answers the purposes of a prov�s�on for the publ�c debt
and of a peace establ�shment for the Un�on. Thus c�rcumstanced, a
war breaks out. What would be the probable conduct of the
government �n such an emergency? Taught by exper�ence that
proper dependence could not be placed on the success of
requ�s�t�ons, unable by �ts own author�ty to lay hold of fresh



resources, and urged by cons�derat�ons of nat�onal danger, would �t
not be dr�ven to the exped�ent of d�vert�ng the funds already
appropr�ated from the�r proper objects to the defense of the State? It
�s not easy to see how a step of th�s k�nd could be avo�ded; and �f �t
should be taken, �t �s ev�dent that �t would prove the destruct�on of
publ�c cred�t at the very moment that �t was becom�ng essent�al to
the publ�c safety. To �mag�ne that at such a cr�s�s cred�t m�ght be
d�spensed w�th, would be the extreme of �nfatuat�on. In the modern
system of war, nat�ons the most wealthy are obl�ged to have
recourse to large loans. A country so l�ttle opulent as ours must feel
th�s necess�ty �n a much stronger degree. But who would lend to a
government that prefaced �ts overtures for borrow�ng by an act wh�ch
demonstrated that no rel�ance could be placed on the stead�ness of
�ts measures for pay�ng? The loans �t m�ght be able to procure would
be as l�m�ted �n the�r extent as burdensome �n the�r cond�t�ons. They
would be made upon the same pr�nc�ples that usurers commonly
lend to bankrupt and fraudulent debtors, w�th a spar�ng hand and at
enormous prem�ums.

It may perhaps be �mag�ned that, from the scant�ness of the
resources of the country, the necess�ty of d�vert�ng the establ�shed
funds �n the case supposed would ex�st, though the nat�onal
government should possess an unrestra�ned power of taxat�on. But
two cons�derat�ons w�ll serve to qu�et all apprehens�on on th�s head:
one �s, that we are sure the resources of the commun�ty, �n the�r full
extent, w�ll be brought �nto act�v�ty for the benef�t of the Un�on; the
other �s, that whatever def�c�ences there may be, can w�thout
d�ff�culty be suppl�ed by loans.

The power of creat�ng new funds upon new objects of taxat�on, by �ts
own author�ty, would enable the nat�onal government to borrow as
far as �ts necess�t�es m�ght requ�re. Fore�gners, as well as the
c�t�zens of Amer�ca, could then reasonably repose conf�dence �n �ts
engagements; but to depend upon a government that must �tself
depend upon th�rteen other governments for the means of fulf�ll�ng �ts
contracts, when once �ts s�tuat�on �s clearly understood, would
requ�re a degree of credul�ty not often to be met w�th �n the pecun�ary



transact�ons of mank�nd, and l�ttle reconc�lable w�th the usual sharp-
s�ghtedness of avar�ce.

Reflect�ons of th�s k�nd may have tr�fl�ng we�ght w�th men who hope
to see real�zed �n Amer�ca the halcyon scenes of the poet�c or
fabulous age; but to those who bel�eve we are l�kely to exper�ence a
common port�on of the v�c�ss�tudes and calam�t�es wh�ch have fallen
to the lot of other nat�ons, they must appear ent�tled to ser�ous
attent�on. Such men must behold the actual s�tuat�on of the�r country
w�th pa�nful sol�c�tude, and deprecate the ev�ls wh�ch amb�t�on or
revenge m�ght, w�th too much fac�l�ty, �nfl�ct upon �t.

PUBLIUS.
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The Same Subject Cont�nued

(Concern�ng the General Power of Taxat�on)

From the New York Packet.

Tuesday, January 1, 1788.

HAMILTON

To the People of the State of New York:

IN DISQUISITIONS of every k�nd, there are certa�n pr�mary truths, or
f�rst pr�nc�ples, upon wh�ch all subsequent reason�ngs must depend.
These conta�n an �nternal ev�dence wh�ch, antecedent to all
reflect�on or comb�nat�on, commands the assent of the m�nd. Where
�t produces not th�s effect, �t must proceed e�ther from some defect or
d�sorder �n the organs of percept�on, or from the �nfluence of some
strong �nterest, or pass�on, or prejud�ce. Of th�s nature are the
max�ms �n geometry, that "the whole �s greater than �ts part; th�ngs
equal to the same are equal to one another; two stra�ght l�nes cannot
enclose a space; and all r�ght angles are equal to each other." Of the
same nature are these other max�ms �n eth�cs and pol�t�cs, that there
cannot be an effect w�thout a cause; that the means ought to be
proport�oned to the end; that every power ought to be commensurate



w�th �ts object; that there ought to be no l�m�tat�on of a power
dest�ned to effect a purpose wh�ch �s �tself �ncapable of l�m�tat�on.
And there are other truths �n the two latter sc�ences wh�ch, �f they
cannot pretend to rank �n the class of ax�oms, are yet such d�rect
�nferences from them, and so obv�ous �n themselves, and so
agreeable to the natural and unsoph�st�cated d�ctates of common-
sense, that they challenge the assent of a sound and unb�ased m�nd,
w�th a degree of force and conv�ct�on almost equally �rres�st�ble.

The objects of geometr�cal �nqu�ry are so ent�rely abstracted from
those pursu�ts wh�ch st�r up and put �n mot�on the unruly pass�ons of
the human heart, that mank�nd, w�thout d�ff�culty, adopt not only the
more s�mple theorems of the sc�ence, but even those abstruse
paradoxes wh�ch, however they may appear suscept�ble of
demonstrat�on, are at var�ance w�th the natural concept�ons wh�ch
the m�nd, w�thout the a�d of ph�losophy, would be led to enterta�n
upon the subject. The INFINITE DIVISIBILITY of matter, or, �n other
words, the INFINITE d�v�s�b�l�ty of a FINITE th�ng, extend�ng even to
the m�nutest atom, �s a po�nt agreed among geometr�c�ans, though
not less �ncomprehens�ble to common-sense than any of those
myster�es �n rel�g�on, aga�nst wh�ch the batter�es of �nf�del�ty have
been so �ndustr�ously leveled.

But �n the sc�ences of morals and pol�t�cs, men are found far less
tractable. To a certa�n degree, �t �s r�ght and useful that th�s should be
the case. Caut�on and �nvest�gat�on are a necessary armor aga�nst
error and �mpos�t�on. But th�s untractableness may be carr�ed too far,
and may degenerate �nto obst�nacy, perverseness, or d�s�ngenu�ty.
Though �t cannot be pretended that the pr�nc�ples of moral and
pol�t�cal knowledge have, �n general, the same degree of certa�nty
w�th those of the mathemat�cs, yet they have much better cla�ms �n
th�s respect than, to judge from the conduct of men �n part�cular
s�tuat�ons, we should be d�sposed to allow them. The obscur�ty �s
much oftener �n the pass�ons and prejud�ces of the reasoner than �n
the subject. Men, upon too many occas�ons, do not g�ve the�r own
understand�ngs fa�r play; but, y�eld�ng to some untoward b�as, they



entangle themselves �n words and confound themselves �n
subtlet�es.

How else could �t happen (�f we adm�t the objectors to be s�ncere �n
the�r oppos�t�on), that pos�t�ons so clear as those wh�ch man�fest the
necess�ty of a general power of taxat�on �n the government of the
Un�on, should have to encounter any adversar�es among men of
d�scernment? Though these pos�t�ons have been elsewhere fully
stated, they w�ll perhaps not be �mproperly recap�tulated �n th�s
place, as �ntroductory to an exam�nat�on of what may have been
offered by way of object�on to them. They are �n substance as
follows:

A government ought to conta�n �n �tself every power requ�s�te to the
full accompl�shment of the objects comm�tted to �ts care, and to the
complete execut�on of the trusts for wh�ch �t �s respons�ble, free from
every other control but a regard to the publ�c good and to the sense
of the people.

As the dut�es of super�ntend�ng the nat�onal defense and of secur�ng
the publ�c peace aga�nst fore�gn or domest�c v�olence �nvolve a
prov�s�on for casualt�es and dangers to wh�ch no poss�ble l�m�ts can
be ass�gned, the power of mak�ng that prov�s�on ought to know no
other bounds than the ex�genc�es of the nat�on and the resources of
the commun�ty.

As revenue �s the essent�al eng�ne by wh�ch the means of answer�ng
the nat�onal ex�genc�es must be procured, the power of procur�ng
that art�cle �n �ts full extent must necessar�ly be comprehended �n
that of prov�d�ng for those ex�genc�es.

As theory and pract�ce consp�re to prove that the power of procur�ng
revenue �s unava�l�ng when exerc�sed over the States �n the�r
collect�ve capac�t�es, the federal government must of necess�ty be
�nvested w�th an unqual�f�ed power of taxat�on �n the ord�nary modes.

D�d not exper�ence ev�nce the contrary, �t would be natural to
conclude that the propr�ety of a general power of taxat�on �n the



nat�onal government m�ght safely be perm�tted to rest on the
ev�dence of these propos�t�ons, unass�sted by any add�t�onal
arguments or �llustrat�ons. But we f�nd, �n fact, that the antagon�sts of
the proposed Const�tut�on, so far from acqu�esc�ng �n the�r justness
or truth, seem to make the�r pr�nc�pal and most zealous effort aga�nst
th�s part of the plan. It may therefore be sat�sfactory to analyze the
arguments w�th wh�ch they combat �t.

Those of them wh�ch have been most labored w�th that v�ew, seem �n
substance to amount to th�s: "It �s not true, because the ex�genc�es of
the Un�on may not be suscept�ble of l�m�tat�on, that �ts power of
lay�ng taxes ought to be unconf�ned. Revenue �s as requ�s�te to the
purposes of the local adm�n�strat�ons as to those of the Un�on; and
the former are at least of equal �mportance w�th the latter to the
happ�ness of the people. It �s, therefore, as necessary that the State
governments should be able to command the means of supply�ng
the�r wants, as that the nat�onal government should possess the l�ke
faculty �n respect to the wants of the Un�on. But an �ndef�n�te power
of taxat�on �n the LATTER m�ght, and probably would �n t�me, depr�ve
the FORMER of the means of prov�d�ng for the�r own necess�t�es;
and would subject them ent�rely to the mercy of the nat�onal
leg�slature. As the laws of the Un�on are to become the supreme law
of the land, as �t �s to have power to pass all laws that may be
NECESSARY for carry�ng �nto execut�on the author�t�es w�th wh�ch �t
�s proposed to vest �t, the nat�onal government m�ght at any t�me
abol�sh the taxes �mposed for State objects upon the pretense of an
�nterference w�th �ts own. It m�ght allege a necess�ty of do�ng th�s �n
order to g�ve eff�cacy to the nat�onal revenues. And thus all the
resources of taxat�on m�ght by degrees become the subjects of
federal monopoly, to the ent�re exclus�on and destruct�on of the State
governments."

Th�s mode of reason�ng appears somet�mes to turn upon the
suppos�t�on of usurpat�on �n the nat�onal government; at other t�mes
�t seems to be des�gned only as a deduct�on from the const�tut�onal
operat�on of �ts �ntended powers. It �s only �n the latter l�ght that �t can
be adm�tted to have any pretens�ons to fa�rness. The moment we



launch �nto conjectures about the usurpat�ons of the federal
government, we get �nto an unfathomable abyss, and fa�rly put
ourselves out of the reach of all reason�ng. Imag�nat�on may range at
pleasure t�ll �t gets bew�ldered am�dst the labyr�nths of an enchanted
castle, and knows not on wh�ch s�de to turn to extr�cate �tself from the
perplex�t�es �nto wh�ch �t has so rashly adventured. Whatever may be
the l�m�ts or mod�f�cat�ons of the powers of the Un�on, �t �s easy to
�mag�ne an endless tra�n of poss�ble dangers; and by �ndulg�ng an
excess of jealousy and t�m�d�ty, we may br�ng ourselves to a state of
absolute scept�c�sm and �rresolut�on. I repeat here what I have
observed �n substance �n another place, that all observat�ons
founded upon the danger of usurpat�on ought to be referred to the
compos�t�on and structure of the government, not to the nature or
extent of �ts powers. The State governments, by the�r or�g�nal
const�tut�ons, are �nvested w�th complete sovere�gnty. In what does
our secur�ty cons�st aga�nst usurpat�on from that quarter? Doubtless
�n the manner of the�r format�on, and �n a due dependence of those
who are to adm�n�ster them upon the people. If the proposed
construct�on of the federal government be found, upon an �mpart�al
exam�nat�on of �t, to be such as to afford, to a proper extent, the
same spec�es of secur�ty, all apprehens�ons on the score of
usurpat�on ought to be d�scarded.

It should not be forgotten that a d�spos�t�on �n the State governments
to encroach upon the r�ghts of the Un�on �s qu�te as probable as a
d�spos�t�on �n the Un�on to encroach upon the r�ghts of the State
governments. What s�de would be l�kely to preva�l �n such a confl�ct,
must depend on the means wh�ch the contend�ng part�es could
employ toward �nsur�ng success. As �n republ�cs strength �s always
on the s�de of the people, and as there are we�ghty reasons to
�nduce a bel�ef that the State governments w�ll commonly possess
most �nfluence over them, the natural conclus�on �s that such
contests w�ll be most apt to end to the d�sadvantage of the Un�on;
and that there �s greater probab�l�ty of encroachments by the
members upon the federal head, than by the federal head upon the
members. But �t �s ev�dent that all conjectures of th�s k�nd must be
extremely vague and fall�ble: and that �t �s by far the safest course to



lay them altogether as�de, and to conf�ne our attent�on wholly to the
nature and extent of the powers as they are del�neated �n the
Const�tut�on. Every th�ng beyond th�s must be left to the prudence
and f�rmness of the people; who, as they w�ll hold the scales �n the�r
own hands, �t �s to be hoped, w�ll always take care to preserve the
const�tut�onal equ�l�br�um between the general and the State
governments. Upon th�s ground, wh�ch �s ev�dently the true one, �t
w�ll not be d�ff�cult to obv�ate the object�ons wh�ch have been made
to an �ndef�n�te power of taxat�on �n the Un�ted States.

PUBLIUS.

FEDERALIST No. 32

The Same Subject Cont�nued

(Concern�ng the General Power of Taxat�on)

From the Da�ly Advert�ser.

Thursday, January 3, 1788.

HAMILTON

To the People of the State of New York:

ALTHOUGH I am of op�n�on that there would be no real danger of
the consequences wh�ch seem to be apprehended to the State



governments from a power �n the Un�on to control them �n the lev�es
of money, because I am persuaded that the sense of the people, the
extreme hazard of provok�ng the resentments of the State
governments, and a conv�ct�on of the ut�l�ty and necess�ty of local
adm�n�strat�ons for local purposes, would be a complete barr�er
aga�nst the oppress�ve use of such a power; yet I am w�ll�ng here to
allow, �n �ts full extent, the justness of the reason�ng wh�ch requ�res
that the �nd�v�dual States should possess an �ndependent and
uncontrollable author�ty to ra�se the�r own revenues for the supply of
the�r own wants. And mak�ng th�s concess�on, I aff�rm that (w�th the
sole except�on of dut�es on �mports and exports) they would, under
the plan of the convent�on, reta�n that author�ty �n the most absolute
and unqual�f�ed sense; and that an attempt on the part of the nat�onal
government to abr�dge them �n the exerc�se of �t, would be a v�olent
assumpt�on of power, unwarranted by any art�cle or clause of �ts
Const�tut�on.

An ent�re consol�dat�on of the States �nto one complete nat�onal
sovere�gnty would �mply an ent�re subord�nat�on of the parts; and
whatever powers m�ght rema�n �n them, would be altogether
dependent on the general w�ll. But as the plan of the convent�on
a�ms only at a part�al un�on or consol�dat�on, the State governments
would clearly reta�n all the r�ghts of sovere�gnty wh�ch they before
had, and wh�ch were not, by that act, EXCLUSIVELY delegated to
the Un�ted States. Th�s exclus�ve delegat�on, or rather th�s al�enat�on,
of State sovere�gnty, would only ex�st �n three cases: where the
Const�tut�on �n express terms granted an exclus�ve author�ty to the
Un�on; where �t granted �n one �nstance an author�ty to the Un�on,
and �n another proh�b�ted the States from exerc�s�ng the l�ke
author�ty; and where �t granted an author�ty to the Un�on, to wh�ch a
s�m�lar author�ty �n the States would be absolutely and totally
CONTRADICTORY and REPUGNANT. I use these terms to
d�st�ngu�sh th�s last case from another wh�ch m�ght appear to
resemble �t, but wh�ch would, �n fact, be essent�ally d�fferent; I mean
where the exerc�se of a concurrent jur�sd�ct�on m�ght be product�ve of
occas�onal �nterferences �n the POLICY of any branch of
adm�n�strat�on, but would not �mply any d�rect contrad�ct�on or



repugnancy �n po�nt of const�tut�onal author�ty. These three cases of
exclus�ve jur�sd�ct�on �n the federal government may be exempl�f�ed
by the follow�ng �nstances: The last clause but one �n the e�ghth
sect�on of the f�rst art�cle prov�des expressly that Congress shall
exerc�se "EXCLUSIVE LEGISLATION" over the d�str�ct to be
appropr�ated as the seat of government. Th�s answers to the f�rst
case. The f�rst clause of the same sect�on empowers Congress "TO
LAY AND COLLECT TAXES, DUTIES, IMPOSTS AND EXCISES";
and the second clause of the tenth sect�on of the same art�cle
declares that, "NO STATE SHALL, w�thout the consent of Congress,
LAY ANY IMPOSTS OR DUTIES ON IMPORTS OR EXPORTS,
except for the purpose of execut�ng �ts �nspect�on laws." Hence
would result an exclus�ve power �n the Un�on to lay dut�es on �mports
and exports, w�th the part�cular except�on ment�oned; but th�s power
�s abr�dged by another clause, wh�ch declares that no tax or duty
shall be la�d on art�cles exported from any State; �n consequence of
wh�ch qual�f�cat�on, �t now only extends to the DUTIES ON
IMPORTS. Th�s answers to the second case. The th�rd w�ll be found
�n that clause wh�ch declares that Congress shall have power "to
establ�sh an UNIFORM RULE of natural�zat�on throughout the Un�ted
States." Th�s must necessar�ly be exclus�ve; because �f each State
had power to prescr�be a DISTINCT RULE, there could not be a
UNIFORM RULE.

A case wh�ch may perhaps be thought to resemble the latter, but
wh�ch �s �n fact w�dely d�fferent, affects the quest�on �mmed�ately
under cons�derat�on. I mean the power of �mpos�ng taxes on all
art�cles other than exports and �mports. Th�s, I contend, �s man�festly
a concurrent and coequal author�ty �n the Un�ted States and �n the
�nd�v�dual States. There �s pla�nly no express�on �n the grant�ng
clause wh�ch makes that power EXCLUSIVE �n the Un�on. There �s
no �ndependent clause or sentence wh�ch proh�b�ts the States from
exerc�s�ng �t. So far �s th�s from be�ng the case, that a pla�n and
conclus�ve argument to the contrary �s to be deduced from the
restra�nt la�d upon the States �n relat�on to dut�es on �mports and
exports. Th�s restr�ct�on �mpl�es an adm�ss�on that, �f �t were not
�nserted, the States would possess the power �t excludes; and �t



�mpl�es a further adm�ss�on, that as to all other taxes, the author�ty of
the States rema�ns und�m�n�shed. In any other v�ew �t would be both
unnecessary and dangerous; �t would be unnecessary, because �f
the grant to the Un�on of the power of lay�ng such dut�es �mpl�ed the
exclus�on of the States, or even the�r subord�nat�on �n th�s part�cular,
there could be no need of such a restr�ct�on; �t would be dangerous,
because the �ntroduct�on of �t leads d�rectly to the conclus�on wh�ch
has been ment�oned, and wh�ch, �f the reason�ng of the objectors be
just, could not have been �ntended; I mean that the States, �n all
cases to wh�ch the restr�ct�on d�d not apply, would have a concurrent
power of taxat�on w�th the Un�on. The restr�ct�on �n quest�on amounts
to what lawyers call a NEGATIVE PREGNANT that �s, a NEGATION
of one th�ng, and an AFFIRMANCE of another; a negat�on of the
author�ty of the States to �mpose taxes on �mports and exports, and
an aff�rmance of the�r author�ty to �mpose them on all other art�cles. It
would be mere soph�stry to argue that �t was meant to exclude them
ABSOLUTELY from the �mpos�t�on of taxes of the former k�nd, and to
leave them at l�berty to lay others SUBJECT TO THE CONTROL of
the nat�onal leg�slature. The restra�n�ng or proh�b�tory clause only
says, that they shall not, WITHOUT THE CONSENT OF
CONGRESS, lay such dut�es; and �f we are to understand th�s �n the
sense last ment�oned, the Const�tut�on would then be made to
�ntroduce a formal prov�s�on for the sake of a very absurd conclus�on;
wh�ch �s, that the States, WITH THE CONSENT of the nat�onal
leg�slature, m�ght tax �mports and exports; and that they m�ght tax
every other art�cle, UNLESS CONTROLLED by the same body. If
th�s was the �ntent�on, why not leave �t, �n the f�rst �nstance, to what �s
alleged to be the natural operat�on of the or�g�nal clause, conferr�ng a
general power of taxat�on upon the Un�on? It �s ev�dent that th�s
could not have been the �ntent�on, and that �t w�ll not bear a
construct�on of the k�nd.

As to a suppos�t�on of repugnancy between the power of taxat�on �n
the States and �n the Un�on, �t cannot be supported �n that sense
wh�ch would be requ�s�te to work an exclus�on of the States. It �s,
�ndeed, poss�ble that a tax m�ght be la�d on a part�cular art�cle by a
State wh�ch m�ght render �t INEXPEDIENT that thus a further tax



should be la�d on the same art�cle by the Un�on; but �t would not
�mply a const�tut�onal �nab�l�ty to �mpose a further tax. The quant�ty of
the �mpos�t�on, the exped�ency or �nexped�ency of an �ncrease on
e�ther s�de, would be mutually quest�ons of prudence; but there
would be �nvolved no d�rect contrad�ct�on of power. The part�cular
pol�cy of the nat�onal and of the State systems of f�nance m�ght now
and then not exactly co�nc�de, and m�ght requ�re rec�procal
forbearances. It �s not, however a mere poss�b�l�ty of �nconven�ence
�n the exerc�se of powers, but an �mmed�ate const�tut�onal
repugnancy that can by �mpl�cat�on al�enate and ext�ngu�sh a pre-
ex�st�ng r�ght of sovere�gnty.

The necess�ty of a concurrent jur�sd�ct�on �n certa�n cases results
from the d�v�s�on of the sovere�gn power; and the rule that all
author�t�es, of wh�ch the States are not expl�c�tly d�vested �n favor of
the Un�on, rema�n w�th them �n full v�gor, �s not a theoret�cal
consequence of that d�v�s�on, but �s clearly adm�tted by the whole
tenor of the �nstrument wh�ch conta�ns the art�cles of the proposed
Const�tut�on. We there f�nd that, notw�thstand�ng the aff�rmat�ve
grants of general author�t�es, there has been the most po�nted care
�n those cases where �t was deemed �mproper that the l�ke
author�t�es should res�de �n the States, to �nsert negat�ve clauses
proh�b�t�ng the exerc�se of them by the States. The tenth sect�on of
the f�rst art�cle cons�sts altogether of such prov�s�ons. Th�s
c�rcumstance �s a clear �nd�cat�on of the sense of the convent�on, and
furn�shes a rule of �nterpretat�on out of the body of the act, wh�ch
just�f�es the pos�t�on I have advanced and refutes every hypothes�s to
the contrary.
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The Same Subject Cont�nued

(Concern�ng the General Power of Taxat�on)

From the Da�ly Advert�ser.

January 3, 1788.

HAMILTON

To the People of the State of New York:

THE res�due of the argument aga�nst the prov�s�ons of the
Const�tut�on �n respect to taxat�on �s �ngrafted upon the follow�ng
clause. The last clause of the e�ghth sect�on of the f�rst art�cle of the
plan under cons�derat�on author�zes the nat�onal leg�slature "to make
all laws wh�ch shall be NECESSARY and PROPER for carry�ng �nto
execut�on THE POWERS by that Const�tut�on vested �n the
government of the Un�ted States, or �n any department or off�cer
thereof"; and the second clause of the s�xth art�cle declares, "that the
Const�tut�on and the laws of the Un�ted States made IN
PURSUANCE THEREOF, and the treat�es made by the�r author�ty
shall be the SUPREME LAW of the land, any th�ng �n the const�tut�on
or laws of any State to the contrary notw�thstand�ng."

These two clauses have been the source of much v�rulent �nvect�ve
and petulant declamat�on aga�nst the proposed Const�tut�on. They
have been held up to the people �n all the exaggerated colors of
m�srepresentat�on as the pern�c�ous eng�nes by wh�ch the�r local
governments were to be destroyed and the�r l�bert�es exterm�nated;
as the h�deous monster whose devour�ng jaws would spare ne�ther
sex nor age, nor h�gh nor low, nor sacred nor profane; and yet,
strange as �t may appear, after all th�s clamor, to those who may not



have happened to contemplate them �n the same l�ght, �t may be
aff�rmed w�th perfect conf�dence that the const�tut�onal operat�on of
the �ntended government would be prec�sely the same, �f these
clauses were ent�rely obl�terated, as �f they were repeated �n every
art�cle. They are only declaratory of a truth wh�ch would have
resulted by necessary and unavo�dable �mpl�cat�on from the very act
of const�tut�ng a federal government, and vest�ng �t w�th certa�n
spec�f�ed powers. Th�s �s so clear a propos�t�on, that moderat�on �tself
can scarcely l�sten to the ra�l�ngs wh�ch have been so cop�ously
vented aga�nst th�s part of the plan, w�thout emot�ons that d�sturb �ts
equan�m�ty.

What �s a power, but the ab�l�ty or faculty of do�ng a th�ng? What �s
the ab�l�ty to do a th�ng, but the power of employ�ng the MEANS
necessary to �ts execut�on? What �s a LEGISLATIVE power, but a
power of mak�ng LAWS? What are the MEANS to execute a
LEGISLATIVE power but LAWS? What �s the power of lay�ng and
collect�ng taxes, but a LEGISLATIVE POWER, or a power of
MAKING LAWS, to lay and collect taxes? What are the proper
means of execut�ng such a power, but NECESSARY and PROPER
laws?

Th�s s�mple tra�n of �nqu�ry furn�shes us at once w�th a test by wh�ch
to judge of the true nature of the clause compla�ned of. It conducts
us to th�s palpable truth, that a power to lay and collect taxes must
be a power to pass all laws NECESSARY and PROPER for the
execut�on of that power; and what does the unfortunate and
culumn�ated prov�s�on �n quest�on do more than declare the same
truth, to w�t, that the nat�onal leg�slature, to whom the power of lay�ng
and collect�ng taxes had been prev�ously g�ven, m�ght, �n the
execut�on of that power, pass all laws NECESSARY and PROPER to
carry �t �nto effect? I have appl�ed these observat�ons thus
part�cularly to the power of taxat�on, because �t �s the �mmed�ate
subject under cons�derat�on, and because �t �s the most �mportant of
the author�t�es proposed to be conferred upon the Un�on. But the
same process w�ll lead to the same result, �n relat�on to all other
powers declared �n the Const�tut�on. And �t �s EXPRESSLY to



execute these powers that the sweep�ng clause, as �t has been
affectedly called, author�zes the nat�onal leg�slature to pass all
NECESSARY and PROPER laws. If there �s any th�ng
except�onable, �t must be sought for �n the spec�f�c powers upon
wh�ch th�s general declarat�on �s pred�cated. The declarat�on �tself,
though �t may be chargeable w�th tautology or redundancy, �s at least
perfectly harmless.

But SUSPICION may ask, Why then was �t �ntroduced? The answer
�s, that �t could only have been done for greater caut�on, and to guard
aga�nst all cav�ll�ng ref�nements �n those who m�ght hereafter feel a
d�spos�t�on to curta�l and evade the leg�t�mate author�t�es of the
Un�on. The Convent�on probably foresaw, what �t has been a
pr�nc�pal a�m of these papers to �nculcate, that the danger wh�ch
most threatens our pol�t�cal welfare �s that the State governments w�ll
f�nally sap the foundat�ons of the Un�on; and m�ght therefore th�nk �t
necessary, �n so card�nal a po�nt, to leave noth�ng to construct�on.
Whatever may have been the �nducement to �t, the w�sdom of the
precaut�on �s ev�dent from the cry wh�ch has been ra�sed aga�nst �t;
as that very cry betrays a d�spos�t�on to quest�on the great and
essent�al truth wh�ch �t �s man�festly the object of that prov�s�on to
declare.

But �t may be aga�n asked, Who �s to judge of the NECESSITY and
PROPRIETY of the laws to be passed for execut�ng the powers of
the Un�on? I answer, f�rst, that th�s quest�on ar�ses as well and as
fully upon the s�mple grant of those powers as upon the declaratory
clause; and I answer, �n the second place, that the nat�onal
government, l�ke every other, must judge, �n the f�rst �nstance, of the
proper exerc�se of �ts powers, and �ts const�tuents �n the last. If the
federal government should overpass the just bounds of �ts author�ty
and make a tyrann�cal use of �ts powers, the people, whose creature
�t �s, must appeal to the standard they have formed, and take such
measures to redress the �njury done to the Const�tut�on as the
ex�gency may suggest and prudence just�fy. The propr�ety of a law, �n
a const�tut�onal l�ght, must always be determ�ned by the nature of the
powers upon wh�ch �t �s founded. Suppose, by some forced



construct�ons of �ts author�ty (wh�ch, �ndeed, cannot eas�ly be
�mag�ned), the Federal leg�slature should attempt to vary the law of
descent �n any State, would �t not be ev�dent that, �n mak�ng such an
attempt, �t had exceeded �ts jur�sd�ct�on, and �nfr�nged upon that of
the State? Suppose, aga�n, that upon the pretense of an �nterference
w�th �ts revenues, �t should undertake to abrogate a landtax �mposed
by the author�ty of a State; would �t not be equally ev�dent that th�s
was an �nvas�on of that concurrent jur�sd�ct�on �n respect to th�s
spec�es of tax, wh�ch �ts Const�tut�on pla�nly supposes to ex�st �n the
State governments? If there ever should be a doubt on th�s head, the
cred�t of �t w�ll be ent�rely due to those reasoners who, �n the
�mprudent zeal of the�r an�mos�ty to the plan of the convent�on, have
labored to envelop �t �n a cloud calculated to obscure the pla�nest
and s�mplest truths.

But �t �s sa�d that the laws of the Un�on are to be the SUPREME LAW
of the land. But what �nference can be drawn from th�s, or what
would they amount to, �f they were not to be supreme? It �s ev�dent
they would amount to noth�ng. A LAW, by the very mean�ng of the
term, �ncludes supremacy. It �s a rule wh�ch those to whom �t �s
prescr�bed are bound to observe. Th�s results from every pol�t�cal
assoc�at�on. If �nd�v�duals enter �nto a state of soc�ety, the laws of that
soc�ety must be the supreme regulator of the�r conduct. If a number
of pol�t�cal soc�et�es enter �nto a larger pol�t�cal soc�ety, the laws
wh�ch the latter may enact, pursuant to the powers �ntrusted to �t by
�ts const�tut�on, must necessar�ly be supreme over those soc�et�es,
and the �nd�v�duals of whom they are composed. It would otherw�se
be a mere treaty, dependent on the good fa�th of the part�es, and not
a government, wh�ch �s only another word for POLITICAL POWER
AND SUPREMACY. But �t w�ll not follow from th�s doctr�ne that acts
of the large soc�ety wh�ch are NOT PURSUANT to �ts const�tut�onal
powers, but wh�ch are �nvas�ons of the res�duary author�t�es of the
smaller soc�et�es, w�ll become the supreme law of the land. These
w�ll be merely acts of usurpat�on, and w�ll deserve to be treated as
such. Hence we perce�ve that the clause wh�ch declares the
supremacy of the laws of the Un�on, l�ke the one we have just before
cons�dered, only declares a truth, wh�ch flows �mmed�ately and



necessar�ly from the �nst�tut�on of a federal government. It w�ll not, I
presume, have escaped observat�on, that �t EXPRESSLY conf�nes
th�s supremacy to laws made PURSUANT TO THE
CONSTITUTION; wh�ch I ment�on merely as an �nstance of caut�on
�n the convent�on; s�nce that l�m�tat�on would have been to be
understood, though �t had not been expressed.

Though a law, therefore, lay�ng a tax for the use of the Un�ted States
would be supreme �n �ts nature, and could not legally be opposed or
controlled, yet a law for abrogat�ng or prevent�ng the collect�on of a
tax la�d by the author�ty of the State, (unless upon �mports and
exports), would not be the supreme law of the land, but a usurpat�on
of power not granted by the Const�tut�on. As far as an �mproper
accumulat�on of taxes on the same object m�ght tend to render the
collect�on d�ff�cult or precar�ous, th�s would be a mutual
�nconven�ence, not ar�s�ng from a super�or�ty or defect of power on
e�ther s�de, but from an �njud�c�ous exerc�se of power by one or the
other, �n a manner equally d�sadvantageous to both. It �s to be hoped
and presumed, however, that mutual �nterest would d�ctate a concert
�n th�s respect wh�ch would avo�d any mater�al �nconven�ence. The
�nference from the whole �s, that the �nd�v�dual States would, under
the proposed Const�tut�on, reta�n an �ndependent and uncontrollable
author�ty to ra�se revenue to any extent of wh�ch they may stand �n
need, by every k�nd of taxat�on, except dut�es on �mports and
exports. It w�ll be shown �n the next paper that th�s CONCURRENT
JURISDICTION �n the art�cle of taxat�on was the only adm�ss�ble
subst�tute for an ent�re subord�nat�on, �n respect to th�s branch of
power, of the State author�ty to that of the Un�on.
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The Same Subject Cont�nued

(Concern�ng the General Power of Taxat�on)

From the New York Packet.

Fr�day, January 4, 1788.

HAMILTON

To the People of the State of New York:

I FLATTER myself �t has been clearly shown �n my last number that
the part�cular States, under the proposed Const�tut�on, would have
COEQUAL author�ty w�th the Un�on �n the art�cle of revenue, except
as to dut�es on �mports. As th�s leaves open to the States far the
greatest part of the resources of the commun�ty, there can be no
color for the assert�on that they would not possess means as
abundant as could be des�red for the supply of the�r own wants,
�ndependent of all external control. That the f�eld �s suff�c�ently w�de
w�ll more fully appear when we come to advert to the �ncons�derable
share of the publ�c expenses for wh�ch �t w�ll fall to the lot of the State
governments to prov�de.

To argue upon abstract pr�nc�ples that th�s co-ord�nate author�ty
cannot ex�st, �s to set up suppos�t�on and theory aga�nst fact and
real�ty. However proper such reason�ngs m�ght be to show that a
th�ng OUGHT NOT TO EXIST, they are wholly to be rejected when
they are made use of to prove that �t does not ex�st contrary to the
ev�dence of the fact �tself. It �s well known that �n the Roman republ�c
the leg�slat�ve author�ty, �n the last resort, res�ded for ages �n two
d�fferent pol�t�cal bod�es not as branches of the same leg�slature, but
as d�st�nct and �ndependent leg�slatures, �n each of wh�ch an



oppos�te �nterest preva�led: �n one the patr�c�an; �n the other, the
pleb�an. Many arguments m�ght have been adduced to prove the
unf�tness of two such seem�ngly contrad�ctory author�t�es, each
hav�ng power to ANNUL or REPEAL the acts of the other. But a man
would have been regarded as frant�c who should have attempted at
Rome to d�sprove the�r ex�stence. It w�ll be read�ly understood that I
allude to the COMITIA CENTURIATA and the COMITIA TRIBUTA.
The former, �n wh�ch the people voted by centur�es, was so arranged
as to g�ve a super�or�ty to the patr�c�an �nterest; �n the latter, �n wh�ch
numbers preva�led, the pleb�an �nterest had an ent�re predom�nancy.
And yet these two leg�slatures coex�sted for ages, and the Roman
republ�c atta�ned to the utmost he�ght of human greatness.

In the case part�cularly under cons�derat�on, there �s no such
contrad�ct�on as appears �n the example c�ted; there �s no power on
e�ther s�de to annul the acts of the other. And �n pract�ce there �s l�ttle
reason to apprehend any �nconven�ence; because, �n a short course
of t�me, the wants of the States w�ll naturally reduce themselves
w�th�n A VERY NARROW COMPASS; and �n the �nter�m, the Un�ted
States w�ll, �n all probab�l�ty, f�nd �t conven�ent to absta�n wholly from
those objects to wh�ch the part�cular States would be �ncl�ned to
resort.

To form a more prec�se judgment of the true mer�ts of th�s quest�on, �t
w�ll be well to advert to the proport�on between the objects that w�ll
requ�re a federal prov�s�on �n respect to revenue, and those wh�ch
w�ll requ�re a State prov�s�on. We shall d�scover that the former are
altogether unl�m�ted, and that the latter are c�rcumscr�bed w�th�n very
moderate bounds. In pursu�ng th�s �nqu�ry, we must bear �n m�nd that
we are not to conf�ne our v�ew to the present per�od, but to look
forward to remote futur�ty. Const�tut�ons of c�v�l government are not to
be framed upon a calculat�on of ex�st�ng ex�genc�es, but upon a
comb�nat�on of these w�th the probable ex�genc�es of ages,
accord�ng to the natural and tr�ed course of human affa�rs. Noth�ng,
therefore, can be more fallac�ous than to �nfer the extent of any
power, proper to be lodged �n the nat�onal government, from an
est�mate of �ts �mmed�ate necess�t�es. There ought to be a



CAPACITY to prov�de for future cont�ngenc�es as they may happen;
and as these are �ll�m�table �n the�r nature, �t �s �mposs�ble safely to
l�m�t that capac�ty. It �s true, perhaps, that a computat�on m�ght be
made w�th suff�c�ent accuracy to answer the purpose of the quant�ty
of revenue requ�s�te to d�scharge the subs�st�ng engagements of the
Un�on, and to ma�nta�n those establ�shments wh�ch, for some t�me to
come, would suff�ce �n t�me of peace. But would �t be w�se, or would
�t not rather be the extreme of folly, to stop at th�s po�nt, and to leave
the government �ntrusted w�th the care of the nat�onal defense �n a
state of absolute �ncapac�ty to prov�de for the protect�on of the
commun�ty aga�nst future �nvas�ons of the publ�c peace, by fore�gn
war or domest�c convuls�ons? If, on the contrary, we ought to exceed
th�s po�nt, where can we stop, short of an �ndef�n�te power of
prov�d�ng for emergenc�es as they may ar�se? Though �t �s easy to
assert, �n general terms, the poss�b�l�ty of form�ng a rat�onal judgment
of a due prov�s�on aga�nst probable dangers, yet we may safely
challenge those who make the assert�on to br�ng forward the�r data,
and may aff�rm that they would be found as vague and uncerta�n as
any that could be produced to establ�sh the probable durat�on of the
world. Observat�ons conf�ned to the mere prospects of �nternal
attacks can deserve no we�ght; though even these w�ll adm�t of no
sat�sfactory calculat�on: but �f we mean to be a commerc�al people, �t
must form a part of our pol�cy to be able one day to defend that
commerce. The support of a navy and of naval wars would �nvolve
cont�ngenc�es that must baffle all the efforts of pol�t�cal ar�thmet�c.

Adm�tt�ng that we ought to try the novel and absurd exper�ment �n
pol�t�cs of ty�ng up the hands of government from offens�ve war
founded upon reasons of state, yet certa�nly we ought not to d�sable
�t from guard�ng the commun�ty aga�nst the amb�t�on or enm�ty of
other nat�ons. A cloud has been for some t�me hang�ng over the
European world. If �t should break forth �nto a storm, who can �nsure
us that �n �ts progress a part of �ts fury would not be spent upon us?
No reasonable man would hast�ly pronounce that we are ent�rely out
of �ts reach. Or �f the combust�ble mater�als that now seem to be
collect�ng should be d�ss�pated w�thout com�ng to matur�ty, or �f a
flame should be k�ndled w�thout extend�ng to us, what secur�ty can



we have that our tranqu�ll�ty w�ll long rema�n und�sturbed from some
other cause or from some other quarter? Let us recollect that peace
or war w�ll not always be left to our opt�on; that however moderate or
unamb�t�ous we may be, we cannot count upon the moderat�on, or
hope to ext�ngu�sh the amb�t�on of others. Who could have �mag�ned
at the conclus�on of the last war that France and Br�ta�n, wear�ed and
exhausted as they both were, would so soon have looked w�th so
host�le an aspect upon each other? To judge from the h�story of
mank�nd, we shall be compelled to conclude that the f�ery and
destruct�ve pass�ons of war re�gn �n the human breast w�th much
more powerful sway than the m�ld and benef�cent sent�ments of
peace; and that to model our pol�t�cal systems upon speculat�ons of
last�ng tranqu�ll�ty, �s to calculate on the weaker spr�ngs of the human
character.

What are the ch�ef sources of expense �n every government? What
has occas�oned that enormous accumulat�on of debts w�th wh�ch
several of the European nat�ons are oppressed? The answers pla�nly
�s, wars and rebell�ons; the support of those �nst�tut�ons wh�ch are
necessary to guard the body pol�t�c aga�nst these two most mortal
d�seases of soc�ety. The expenses ar�s�ng from those �nst�tut�ons
wh�ch are relat�ve to the mere domest�c pol�ce of a state, to the
support of �ts leg�slat�ve, execut�ve, and jud�c�al departments, w�th
the�r d�fferent appendages, and to the encouragement of agr�culture
and manufactures (wh�ch w�ll comprehend almost all the objects of
state expend�ture), are �ns�gn�f�cant �n compar�son w�th those wh�ch
relate to the nat�onal defense.

In the k�ngdom of Great Br�ta�n, where all the ostentat�ous apparatus
of monarchy �s to be prov�ded for, not above a f�fteenth part of the
annual �ncome of the nat�on �s appropr�ated to the class of expenses
last ment�oned; the other fourteen f�fteenths are absorbed �n the
payment of the �nterest of debts contracted for carry�ng on the wars
�n wh�ch that country has been engaged, and �n the ma�ntenance of
fleets and arm�es. If, on the one hand, �t should be observed that the
expenses �ncurred �n the prosecut�on of the amb�t�ous enterpr�ses
and va�nglor�ous pursu�ts of a monarchy are not a proper standard



by wh�ch to judge of those wh�ch m�ght be necessary �n a republ�c, �t
ought, on the other hand, to be remarked that there should be as
great a d�sproport�on between the profus�on and extravagance of a
wealthy k�ngdom �n �ts domest�c adm�n�strat�on, and the frugal�ty and
economy wh�ch �n that part�cular become the modest s�mpl�c�ty of
republ�can government. If we balance a proper deduct�on from one
s�de aga�nst that wh�ch �t �s supposed ought to be made from the
other, the proport�on may st�ll be cons�dered as hold�ng good.

But let us advert to the large debt wh�ch we have ourselves
contracted �n a s�ngle war, and let us only calculate on a common
share of the events wh�ch d�sturb the peace of nat�ons, and we shall
�nstantly perce�ve, w�thout the a�d of any elaborate �llustrat�on, that
there must always be an �mmense d�sproport�on between the objects
of federal and state expend�tures. It �s true that several of the States,
separately, are encumbered w�th cons�derable debts, wh�ch are an
excrescence of the late war. But th�s cannot happen aga�n, �f the
proposed system be adopted; and when these debts are d�scharged,
the only call for revenue of any consequence, wh�ch the State
governments w�ll cont�nue to exper�ence, w�ll be for the mere support
of the�r respect�ve c�v�l l�st; to wh�ch, �f we add all cont�ngenc�es, the
total amount �n every State ought to fall cons�derably short of two
hundred thousand pounds.

In fram�ng a government for poster�ty as well as ourselves, we ought,
�n those prov�s�ons wh�ch are des�gned to be permanent, to
calculate, not on temporary, but on permanent causes of expense. If
th�s pr�nc�ple be a just one our attent�on would be d�rected to a
prov�s�on �n favor of the State governments for an annual sum of
about two hundred thousand pounds; wh�le the ex�genc�es of the
Un�on could be suscept�ble of no l�m�ts, even �n �mag�nat�on. In th�s
v�ew of the subject, by what log�c can �t be ma�nta�ned that the local
governments ought to command, �n perpetu�ty, an EXCLUSIVE
source of revenue for any sum beyond the extent of two hundred
thousand pounds? To extend �ts power further, �n EXCLUSION of the
author�ty of the Un�on, would be to take the resources of the
commun�ty out of those hands wh�ch stood �n need of them for the



publ�c welfare, �n order to put them �nto other hands wh�ch could
have no just or proper occas�on for them.

Suppose, then, the convent�on had been �ncl�ned to proceed upon
the pr�nc�ple of a repart�t�on of the objects of revenue, between the
Un�on and �ts members, �n PROPORTION to the�r comparat�ve
necess�t�es; what part�cular fund could have been selected for the
use of the States, that would not e�ther have been too much or too
l�ttle too l�ttle for the�r present, too much for the�r future wants? As to
the l�ne of separat�on between external and �nternal taxes, th�s would
leave to the States, at a rough computat�on, the command of two
th�rds of the resources of the commun�ty to defray from a tenth to a
twent�eth part of �ts expenses; and to the Un�on, one th�rd of the
resources of the commun�ty, to defray from n�ne tenths to n�neteen
twent�eths of �ts expenses. If we desert th�s boundary and content
ourselves w�th leav�ng to the States an exclus�ve power of tax�ng
houses and lands, there would st�ll be a great d�sproport�on between
the MEANS and the END; the possess�on of one th�rd of the
resources of the commun�ty to supply, at most, one tenth of �ts
wants. If any fund could have been selected and appropr�ated, equal
to and not greater than the object, �t would have been �nadequate to
the d�scharge of the ex�st�ng debts of the part�cular States, and
would have left them dependent on the Un�on for a prov�s�on for th�s
purpose.

The preced�ng tra�n of observat�on w�ll just�fy the pos�t�on wh�ch has
been elsewhere la�d down, that "A CONCURRENT JURISDICTION
�n the art�cle of taxat�on was the only adm�ss�ble subst�tute for an
ent�re subord�nat�on, �n respect to th�s branch of power, of State
author�ty to that of the Un�on." Any separat�on of the objects of
revenue that could have been fallen upon, would have amounted to
a sacr�f�ce of the great INTERESTS of the Un�on to the POWER of
the �nd�v�dual States. The convent�on thought the concurrent
jur�sd�ct�on preferable to that subord�nat�on; and �t �s ev�dent that �t
has at least the mer�t of reconc�l�ng an �ndef�n�te const�tut�onal power
of taxat�on �n the Federal government w�th an adequate and
�ndependent power �n the States to prov�de for the�r own necess�t�es.



There rema�n a few other l�ghts, �n wh�ch th�s �mportant subject of
taxat�on w�ll cla�m a further cons�derat�on.
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To the People of the State of New York:

BEFORE we proceed to exam�ne any other object�ons to an
�ndef�n�te power of taxat�on �n the Un�on, I shall make one general
remark; wh�ch �s, that �f the jur�sd�ct�on of the nat�onal government, �n
the art�cle of revenue, should be restr�cted to part�cular objects, �t
would naturally occas�on an undue proport�on of the publ�c burdens
to fall upon those objects. Two ev�ls would spr�ng from th�s source:
the oppress�on of part�cular branches of �ndustry; and an unequal
d�str�but�on of the taxes, as well among the several States as among
the c�t�zens of the same State.



Suppose, as has been contended for, the federal power of taxat�on
were to be conf�ned to dut�es on �mports, �t �s ev�dent that the
government, for want of be�ng able to command other resources,
would frequently be tempted to extend these dut�es to an �njur�ous
excess. There are persons who �mag�ne that they can never be
carr�ed to too great a length; s�nce the h�gher they are, the more �t �s
alleged they w�ll tend to d�scourage an extravagant consumpt�on, to
produce a favorable balance of trade, and to promote domest�c
manufactures. But all extremes are pern�c�ous �n var�ous ways.
Exorb�tant dut�es on �mported art�cles would beget a general sp�r�t of
smuggl�ng; wh�ch �s always prejud�c�al to the fa�r trader, and
eventually to the revenue �tself: they tend to render other classes of
the commun�ty tr�butary, �n an �mproper degree, to the manufactur�ng
classes, to whom they g�ve a premature monopoly of the markets;
they somet�mes force �ndustry out of �ts more natural channels �nto
others �n wh�ch �t flows w�th less advantage; and �n the last place,
they oppress the merchant, who �s often obl�ged to pay them h�mself
w�thout any retr�but�on from the consumer. When the demand �s
equal to the quant�ty of goods at market, the consumer generally
pays the duty; but when the markets happen to be overstocked, a
great proport�on falls upon the merchant, and somet�mes not only
exhausts h�s prof�ts, but breaks �n upon h�s cap�tal. I am apt to th�nk
that a d�v�s�on of the duty, between the seller and the buyer, more
often happens than �s commonly �mag�ned. It �s not always poss�ble
to ra�se the pr�ce of a commod�ty �n exact proport�on to every
add�t�onal �mpos�t�on la�d upon �t. The merchant, espec�ally �n a
country of small commerc�al cap�tal, �s often under a necess�ty of
keep�ng pr�ces down �n order to a more exped�t�ous sale.

The max�m that the consumer �s the payer, �s so much oftener true
than the reverse of the propos�t�on, that �t �s far more equ�table that
the dut�es on �mports should go �nto a common stock, than that they
should redound to the exclus�ve benef�t of the �mport�ng States. But �t
�s not so generally true as to render �t equ�table, that those dut�es
should form the only nat�onal fund. When they are pa�d by the
merchant they operate as an add�t�onal tax upon the �mport�ng State,
whose c�t�zens pay the�r proport�on of them �n the character of



consumers. In th�s v�ew they are product�ve of �nequal�ty among the
States; wh�ch �nequal�ty would be �ncreased w�th the �ncreased
extent of the dut�es. The conf�nement of the nat�onal revenues to th�s
spec�es of �mposts would be attended w�th �nequal�ty, from a d�fferent
cause, between the manufactur�ng and the non-manufactur�ng
States. The States wh�ch can go farthest towards the supply of the�r
own wants, by the�r own manufactures, w�ll not, accord�ng to the�r
numbers or wealth, consume so great a proport�on of �mported
art�cles as those States wh�ch are not �n the same favorable
s�tuat�on. They would not, therefore, �n th�s mode alone contr�bute to
the publ�c treasury �n a rat�o to the�r ab�l�t�es. To make them do th�s �t
�s necessary that recourse be had to exc�ses, the proper objects of
wh�ch are part�cular k�nds of manufactures. New York �s more deeply
�nterested �n these cons�derat�ons than such of her c�t�zens as
contend for l�m�t�ng the power of the Un�on to external taxat�on may
be aware of. New York �s an �mport�ng State, and �s not l�kely
speed�ly to be, to any great extent, a manufactur�ng State. She
would, of course, suffer �n a double l�ght from restra�n�ng the
jur�sd�ct�on of the Un�on to commerc�al �mposts.

So far as these observat�ons tend to �nculcate a danger of the �mport
dut�es be�ng extended to an �njur�ous extreme �t may be observed,
conformably to a remark made �n another part of these papers, that
the �nterest of the revenue �tself would be a suff�c�ent guard aga�nst
such an extreme. I read�ly adm�t that th�s would be the case, as long
as other resources were open; but �f the avenues to them were
closed, HOPE, st�mulated by necess�ty, would beget exper�ments,
fort�f�ed by r�gorous precaut�ons and add�t�onal penalt�es, wh�ch, for a
t�me, would have the �ntended effect, t�ll there had been le�sure to
contr�ve exped�ents to elude these new precaut�ons. The f�rst
success would be apt to �nsp�re false op�n�ons, wh�ch �t m�ght requ�re
a long course of subsequent exper�ence to correct. Necess�ty,
espec�ally �n pol�t�cs, often occas�ons false hopes, false reason�ngs,
and a system of measures correspond�ngly erroneous. But even �f
th�s supposed excess should not be a consequence of the l�m�tat�on
of the federal power of taxat�on, the �nequal�t�es spoken of would st�ll
ensue, though not �n the same degree, from the other causes that



have been not�ced. Let us now return to the exam�nat�on of
object�ons.

One wh�ch, �f we may judge from the frequency of �ts repet�t�on,
seems most to be rel�ed on, �s, that the House of Representat�ves �s
not suff�c�ently numerous for the recept�on of all the d�fferent classes
of c�t�zens, �n order to comb�ne the �nterests and feel�ngs of every
part of the commun�ty, and to produce a due sympathy between the
representat�ve body and �ts const�tuents. Th�s argument presents
�tself under a very spec�ous and seduc�ng form; and �s well
calculated to lay hold of the prejud�ces of those to whom �t �s
addressed. But when we come to d�ssect �t w�th attent�on, �t w�ll
appear to be made up of noth�ng but fa�r-sound�ng words. The object
�t seems to a�m at �s, �n the f�rst place, �mpract�cable, and �n the
sense �n wh�ch �t �s contended for, �s unnecessary. I reserve for
another place the d�scuss�on of the quest�on wh�ch relates to the
suff�c�ency of the representat�ve body �n respect to numbers, and
shall content myself w�th exam�n�ng here the part�cular use wh�ch
has been made of a contrary suppos�t�on, �n reference to the
�mmed�ate subject of our �nqu�r�es.

The �dea of an actual representat�on of all classes of the people, by
persons of each class, �s altogether v�s�onary. Unless �t were
expressly prov�ded �n the Const�tut�on, that each d�fferent occupat�on
should send one or more members, the th�ng would never take place
�n pract�ce. Mechan�cs and manufacturers w�ll always be �ncl�ned,
w�th few except�ons, to g�ve the�r votes to merchants, �n preference
to persons of the�r own profess�ons or trades. Those d�scern�ng
c�t�zens are well aware that the mechan�c and manufactur�ng arts
furn�sh the mater�als of mercant�le enterpr�se and �ndustry. Many of
them, �ndeed, are �mmed�ately connected w�th the operat�ons of
commerce. They know that the merchant �s the�r natural patron and
fr�end; and they are aware, that however great the conf�dence they
may justly feel �n the�r own good sense, the�r �nterests can be more
effectually promoted by the merchant than by themselves. They are
sens�ble that the�r hab�ts �n l�fe have not been such as to g�ve them
those acqu�red endowments, w�thout wh�ch, �n a del�berat�ve



assembly, the greatest natural ab�l�t�es are for the most part useless;
and that the �nfluence and we�ght, and super�or acqu�rements of the
merchants render them more equal to a contest w�th any sp�r�t wh�ch
m�ght happen to �nfuse �tself �nto the publ�c counc�ls, unfr�endly to the
manufactur�ng and trad�ng �nterests. These cons�derat�ons, and
many others that m�ght be ment�oned prove, and exper�ence
conf�rms �t, that art�sans and manufacturers w�ll commonly be
d�sposed to bestow the�r votes upon merchants and those whom
they recommend. We must therefore cons�der merchants as the
natural representat�ves of all these classes of the commun�ty.

W�th regard to the learned profess�ons, l�ttle need be observed; they
truly form no d�st�nct �nterest �n soc�ety, and accord�ng to the�r
s�tuat�on and talents, w�ll be �nd�scr�m�nately the objects of the
conf�dence and cho�ce of each other, and of other parts of the
commun�ty.

Noth�ng rema�ns but the landed �nterest; and th�s, �n a pol�t�cal v�ew,
and part�cularly �n relat�on to taxes, I take to be perfectly un�ted, from
the wealth�est landlord down to the poorest tenant. No tax can be
la�d on land wh�ch w�ll not affect the propr�etor of m�ll�ons of acres as
well as the propr�etor of a s�ngle acre. Every landholder w�ll therefore
have a common �nterest to keep the taxes on land as low as
poss�ble; and common �nterest may always be reckoned upon as the
surest bond of sympathy. But �f we even could suppose a d�st�nct�on
of �nterest between the opulent landholder and the m�ddl�ng farmer,
what reason �s there to conclude, that the f�rst would stand a better
chance of be�ng deputed to the nat�onal leg�slature than the last? If
we take fact as our gu�de, and look �nto our own senate and
assembly, we shall f�nd that moderate propr�etors of land preva�l �n
both; nor �s th�s less the case �n the senate, wh�ch cons�sts of a
smaller number, than �n the assembly, wh�ch �s composed of a
greater number. Where the qual�f�cat�ons of the electors are the
same, whether they have to choose a small or a large number, the�r
votes w�ll fall upon those �n whom they have most conf�dence;
whether these happen to be men of large fortunes, or of moderate
property, or of no property at all.



It �s sa�d to be necessary, that all classes of c�t�zens should have
some of the�r own number �n the representat�ve body, �n order that
the�r feel�ngs and �nterests may be the better understood and
attended to. But we have seen that th�s w�ll never happen under any
arrangement that leaves the votes of the people free. Where th�s �s
the case, the representat�ve body, w�th too few except�ons to have
any �nfluence on the sp�r�t of the government, w�ll be composed of
landholders, merchants, and men of the learned profess�ons. But
where �s the danger that the �nterests and feel�ngs of the d�fferent
classes of c�t�zens w�ll not be understood or attended to by these
three descr�pt�ons of men? W�ll not the landholder know and feel
whatever w�ll promote or �nsure the �nterest of landed property? And
w�ll he not, from h�s own �nterest �n that spec�es of property, be
suff�c�ently prone to res�st every attempt to prejud�ce or encumber �t?
W�ll not the merchant understand and be d�sposed to cult�vate, as far
as may be proper, the �nterests of the mechan�c and manufactur�ng
arts, to wh�ch h�s commerce �s so nearly all�ed? W�ll not the man of
the learned profess�on, who w�ll feel a neutral�ty to the r�valsh�ps
between the d�fferent branches of �ndustry, be l�kely to prove an
�mpart�al arb�ter between them, ready to promote e�ther, so far as �t
shall appear to h�m conduc�ve to the general �nterests of the soc�ety?

If we take �nto the account the momentary humors or d�spos�t�ons
wh�ch may happen to preva�l �n part�cular parts of the soc�ety, and to
wh�ch a w�se adm�n�strat�on w�ll never be �nattent�ve, �s the man
whose s�tuat�on leads to extens�ve �nqu�ry and �nformat�on less l�kely
to be a competent judge of the�r nature, extent, and foundat�on than
one whose observat�on does not travel beyond the c�rcle of h�s
ne�ghbors and acqua�ntances? Is �t not natural that a man who �s a
cand�date for the favor of the people, and who �s dependent on the
suffrages of h�s fellow-c�t�zens for the cont�nuance of h�s publ�c
honors, should take care to �nform h�mself of the�r d�spos�t�ons and
�ncl�nat�ons, and should be w�ll�ng to allow them the�r proper degree
of �nfluence upon h�s conduct? Th�s dependence, and the necess�ty
of be�ng bound h�mself, and h�s poster�ty, by the laws to wh�ch he
g�ves h�s assent, are the true, and they are the strong chords of
sympathy between the representat�ve and the const�tuent.



There �s no part of the adm�n�strat�on of government that requ�res
extens�ve �nformat�on and a thorough knowledge of the pr�nc�ples of
pol�t�cal economy, so much as the bus�ness of taxat�on. The man
who understands those pr�nc�ples best w�ll be least l�kely to resort to
oppress�ve exped�ents, or sacr�f�ce any part�cular class of c�t�zens to
the procurement of revenue. It m�ght be demonstrated that the most
product�ve system of f�nance w�ll always be the least burdensome.
There can be no doubt that �n order to a jud�c�ous exerc�se of the
power of taxat�on, �t �s necessary that the person �n whose hands �t
should be acqua�nted w�th the general gen�us, hab�ts, and modes of
th�nk�ng of the people at large, and w�th the resources of the country.
And th�s �s all that can be reasonably meant by a knowledge of the
�nterests and feel�ngs of the people. In any other sense the
propos�t�on has e�ther no mean�ng, or an absurd one. And �n that
sense let every cons�derate c�t�zen judge for h�mself where the
requ�s�te qual�f�cat�on �s most l�kely to be found.
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To the People of the State of New York:

WE HAVE seen that the result of the observat�ons, to wh�ch the
forego�ng number has been pr�nc�pally devoted, �s, that from the
natural operat�on of the d�fferent �nterests and v�ews of the var�ous
classes of the commun�ty, whether the representat�on of the people
be more or less numerous, �t w�ll cons�st almost ent�rely of
propr�etors of land, of merchants, and of members of the learned
profess�ons, who w�ll truly represent all those d�fferent �nterests and
v�ews. If �t should be objected that we have seen other descr�pt�ons
of men �n the local leg�slatures, I answer that �t �s adm�tted there are
except�ons to the rule, but not �n suff�c�ent number to �nfluence the
general complex�on or character of the government. There are
strong m�nds �n every walk of l�fe that w�ll r�se super�or to the
d�sadvantages of s�tuat�on, and w�ll command the tr�bute due to the�r
mer�t, not only from the classes to wh�ch they part�cularly belong, but
from the soc�ety �n general. The door ought to be equally open to all;
and I trust, for the cred�t of human nature, that we shall see
examples of such v�gorous plants flour�sh�ng �n the so�l of federal as
well as of State leg�slat�on; but occas�onal �nstances of th�s sort w�ll
not render the reason�ng founded upon the general course of th�ngs,
less conclus�ve.

The subject m�ght be placed �n several other l�ghts that would all lead
to the same result; and �n part�cular �t m�ght be asked, What greater
aff�n�ty or relat�on of �nterest can be conce�ved between the
carpenter and blacksm�th, and the l�nen manufacturer or stock�ng
weaver, than between the merchant and e�ther of them? It �s
notor�ous that there are often as great r�valsh�ps between d�fferent
branches of the mechan�c or manufactur�ng arts as there are
between any of the departments of labor and �ndustry; so that,
unless the representat�ve body were to be far more numerous than
would be cons�stent w�th any �dea of regular�ty or w�sdom �n �ts
del�berat�ons, �t �s �mposs�ble that what seems to be the sp�r�t of the
object�on we have been cons�der�ng should ever be real�zed �n
pract�ce. But I forbear to dwell any longer on a matter wh�ch has



h�therto worn too loose a garb to adm�t even of an accurate
�nspect�on of �ts real shape or tendency.

There �s another object�on of a somewhat more prec�se nature that
cla�ms our attent�on. It has been asserted that a power of �nternal
taxat�on �n the nat�onal leg�slature could never be exerc�sed w�th
advantage, as well from the want of a suff�c�ent knowledge of local
c�rcumstances, as from an �nterference between the revenue laws of
the Un�on and of the part�cular States. The suppos�t�on of a want of
proper knowledge seems to be ent�rely dest�tute of foundat�on. If any
quest�on �s depend�ng �n a State leg�slature respect�ng one of the
count�es, wh�ch demands a knowledge of local deta�ls, how �s �t
acqu�red? No doubt from the �nformat�on of the members of the
county. Cannot the l�ke knowledge be obta�ned �n the nat�onal
leg�slature from the representat�ves of each State? And �s �t not to be
presumed that the men who w�ll generally be sent there w�ll be
possessed of the necessary degree of �ntell�gence to be able to
commun�cate that �nformat�on? Is the knowledge of local
c�rcumstances, as appl�ed to taxat�on, a m�nute topograph�cal
acqua�ntance w�th all the mounta�ns, r�vers, streams, h�ghways, and
bypaths �n each State; or �s �t a general acqua�ntance w�th �ts
s�tuat�on and resources, w�th the state of �ts agr�culture, commerce,
manufactures, w�th the nature of �ts products and consumpt�ons, w�th
the d�fferent degrees and k�nds of �ts wealth, property, and �ndustry?

Nat�ons �n general, even under governments of the more popular
k�nd, usually comm�t the adm�n�strat�on of the�r f�nances to s�ngle
men or to boards composed of a few �nd�v�duals, who d�gest and
prepare, �n the f�rst �nstance, the plans of taxat�on, wh�ch are
afterwards passed �nto laws by the author�ty of the sovere�gn or
leg�slature.

Inqu�s�t�ve and enl�ghtened statesmen are deemed everywhere best
qual�f�ed to make a jud�c�ous select�on of the objects proper for
revenue; wh�ch �s a clear �nd�cat�on, as far as the sense of mank�nd
can have we�ght �n the quest�on, of the spec�es of knowledge of local
c�rcumstances requ�s�te to the purposes of taxat�on.



The taxes �ntended to be compr�sed under the general denom�nat�on
of �nternal taxes may be subd�v�ded �nto those of the DIRECT and
those of the INDIRECT k�nd. Though the object�on be made to both,
yet the reason�ng upon �t seems to be conf�ned to the former branch.
And �ndeed, as to the latter, by wh�ch must be understood dut�es and
exc�ses on art�cles of consumpt�on, one �s at a loss to conce�ve what
can be the nature of the d�ff�cult�es apprehended. The knowledge
relat�ng to them must ev�dently be of a k�nd that w�ll e�ther be
suggested by the nature of the art�cle �tself, or can eas�ly be
procured from any well-�nformed man, espec�ally of the mercant�le
class. The c�rcumstances that may d�st�ngu�sh �ts s�tuat�on �n one
State from �ts s�tuat�on �n another must be few, s�mple, and easy to
be comprehended. The pr�nc�pal th�ng to be attended to, would be to
avo�d those art�cles wh�ch had been prev�ously appropr�ated to the
use of a part�cular State; and there could be no d�ff�culty �n
ascerta�n�ng the revenue system of each. Th�s could always be
known from the respect�ve codes of laws, as well as from the
�nformat�on of the members from the several States.

The object�on, when appl�ed to real property or to houses and lands,
appears to have, at f�rst s�ght, more foundat�on, but even �n th�s v�ew
�t w�ll not bear a close exam�nat�on. Land taxes are co monly la�d �n
one of two modes, e�ther by ACTUAL valuat�ons, permanent or
per�od�cal, or by OCCASIONAL assessments, at the d�scret�on, or
accord�ng to the best judgment, of certa�n off�cers whose duty �t �s to
make them. In e�ther case, the EXECUTION of the bus�ness, wh�ch
alone requ�res the knowledge of local deta�ls, must be devolved
upon d�screet persons �n the character of comm�ss�oners or
assessors, elected by the people or appo�nted by the government for
the purpose. All that the law can do must be to name the persons or
to prescr�be the manner of the�r elect�on or appo�ntment, to f�x the�r
numbers and qual�f�cat�ons and to draw the general outl�nes of the�r
powers and dut�es. And what �s there �n all th�s that cannot as well be
performed by the nat�onal leg�slature as by a State leg�slature? The
attent�on of e�ther can only reach to general pr�nc�ples; local deta�ls,
as already observed, must be referred to those who are to execute
the plan.



But there �s a s�mple po�nt of v�ew �n wh�ch th�s matter may be placed
that must be altogether sat�sfactory. The nat�onal leg�slature can
make use of the SYSTEM OF EACH STATE WITHIN THAT STATE.
The method of lay�ng and collect�ng th�s spec�es of taxes �n each
State can, �n all �ts parts, be adopted and employed by the federal
government.

Let �t be recollected that the proport�on of these taxes �s not to be left
to the d�scret�on of the nat�onal leg�slature, but �s to be determ�ned by
the numbers of each State, as descr�bed �n the second sect�on of the
f�rst art�cle. An actual census or enumerat�on of the people must
furn�sh the rule, a c�rcumstance wh�ch effectually shuts the door to
part�al�ty or oppress�on. The abuse of th�s power of taxat�on seems to
have been prov�ded aga�nst w�th guarded c�rcumspect�on. In add�t�on
to the precaut�on just ment�oned, there �s a prov�s�on that "all dut�es,
�mposts, and exc�ses shall be UNIFORM throughout the Un�ted
States."

It has been very properly observed by d�fferent speakers and wr�ters
on the s�de of the Const�tut�on, that �f the exerc�se of the power of
�nternal taxat�on by the Un�on should be d�scovered on exper�ment to
be really �nconven�ent, the federal government may then forbear the
use of �t, and have recourse to requ�s�t�ons �n �ts stead. By way of
answer to th�s, �t has been tr�umphantly asked, Why not �n the f�rst
�nstance om�t that amb�guous power, and rely upon the latter
resource? Two sol�d answers may be g�ven. The f�rst �s, that the
exerc�se of that power, �f conven�ent, w�ll be preferable, because �t
w�ll be more effectual; and �t �s �mposs�ble to prove �n theory, or
otherw�se than by the exper�ment, that �t cannot be advantageously
exerc�sed. The contrary, �ndeed, appears most probable. The second
answer �s, that the ex�stence of such a power �n the Const�tut�on w�ll
have a strong �nfluence �n g�v�ng eff�cacy to requ�s�t�ons. When the
States know that the Un�on can apply �tself w�thout the�r agency, �t
w�ll be a powerful mot�ve for exert�on on the�r part.

As to the �nterference of the revenue laws of the Un�on, and of �ts
members, we have already seen that there can be no clash�ng or



repugnancy of author�ty. The laws cannot, therefore, �n a legal
sense, �nterfere w�th each other; and �t �s far from �mposs�ble to avo�d
an �nterference even �n the pol�cy of the�r d�fferent systems. An
effectual exped�ent for th�s purpose w�ll be, mutually, to absta�n from
those objects wh�ch e�ther s�de may have f�rst had recourse to. As
ne�ther can CONTROL the other, each w�ll have an obv�ous and
sens�ble �nterest �n th�s rec�procal forbearance. And where there �s
an IMMEDIATE common �nterest, we may safely count upon �ts
operat�on. When the part�cular debts of the States are done away,
and the�r expenses come to be l�m�ted w�th�n the�r natural compass,
the poss�b�l�ty almost of �nterference w�ll van�sh. A small land tax w�ll
answer the purpose of the States, and w�ll be the�r most s�mple and
most f�t resource.

Many spectres have been ra�sed out of th�s power of �nternal
taxat�on, to exc�te the apprehens�ons of the people: double sets of
revenue off�cers, a dupl�cat�on of the�r burdens by double taxat�ons,
and the fr�ghtful forms of od�ous and oppress�ve poll-taxes, have
been played off w�th all the �ngen�ous dexter�ty of pol�t�cal
legerdema�n.

As to the f�rst po�nt, there are two cases �n wh�ch there can be no
room for double sets of off�cers: one, where the r�ght of �mpos�ng the
tax �s exclus�vely vested �n the Un�on, wh�ch appl�es to the dut�es on
�mports; the other, where the object has not fallen under any State
regulat�on or prov�s�on, wh�ch may be appl�cable to a var�ety of
objects. In other cases, the probab�l�ty �s that the Un�ted States w�ll
e�ther wholly absta�n from the objects preoccup�ed for local
purposes, or w�ll make use of the State off�cers and State regulat�ons
for collect�ng the add�t�onal �mpos�t�on. Th�s w�ll best answer the
v�ews of revenue, because �t w�ll save expense �n the collect�on, and
w�ll best avo�d any occas�on of d�sgust to the State governments and
to the people. At all events, here �s a pract�cable exped�ent for
avo�d�ng such an �nconven�ence; and noth�ng more can be requ�red
than to show that ev�ls pred�cted to not necessar�ly result from the
plan.



As to any argument der�ved from a supposed system of �nfluence, �t
�s a suff�c�ent answer to say that �t ought not to be presumed; but the
suppos�t�on �s suscept�ble of a more prec�se answer. If such a sp�r�t
should �nfest the counc�ls of the Un�on, the most certa�n road to the
accompl�shment of �ts a�m would be to employ the State off�cers as
much as poss�ble, and to attach them to the Un�on by an
accumulat�on of the�r emoluments. Th�s would serve to turn the t�de
of State �nfluence �nto the channels of the nat�onal government,
�nstead of mak�ng federal �nfluence flow �n an oppos�te and adverse
current. But all suppos�t�ons of th�s k�nd are �nv�d�ous, and ought to
be ban�shed from the cons�derat�on of the great quest�on before the
people. They can answer no other end than to cast a m�st over the
truth.

As to the suggest�on of double taxat�on, the answer �s pla�n. The
wants of the Un�on are to be suppl�ed �n one way or another; �f to be
done by the author�ty of the federal government, �t w�ll not be to be
done by that of the State government. The quant�ty of taxes to be
pa�d by the commun�ty must be the same �n e�ther case; w�th th�s
advantage, �f the prov�s�on �s to be made by the Un�on that the
cap�tal resource of commerc�al �mposts, wh�ch �s the most
conven�ent branch of revenue, can be prudently �mproved to a much
greater extent under federal than under State regulat�on, and of
course w�ll render �t less necessary to recur to more �nconven�ent
methods; and w�th th�s further advantage, that as far as there may be
any real d�ff�culty �n the exerc�se of the power of �nternal taxat�on, �t
w�ll �mpose a d�spos�t�on to greater care �n the cho�ce and
arrangement of the means; and must naturally tend to make �t a f�xed
po�nt of pol�cy �n the nat�onal adm�n�strat�on to go as far as may be
pract�cable �n mak�ng the luxury of the r�ch tr�butary to the publ�c
treasury, �n order to d�m�n�sh the necess�ty of those �mpos�t�ons
wh�ch m�ght create d�ssat�sfact�on �n the poorer and most numerous
classes of the soc�ety. Happy �t �s when the �nterest wh�ch the
government has �n the preservat�on of �ts own power, co�nc�des w�th
a proper d�str�but�on of the publ�c burdens, and tends to guard the
least wealthy part of the commun�ty from oppress�on!



As to poll taxes, I, w�thout scruple, confess my d�sapprobat�on of
them; and though they have preva�led from an early per�od �n those
States [1] wh�ch have un�formly been the most tenac�ous of the�r
r�ghts, I should lament to see them �ntroduced �nto pract�ce under the
nat�onal government. But does �t follow because there �s a power to
lay them that they w�ll actually be la�d? Every State �n the Un�on has
power to �mpose taxes of th�s k�nd; and yet �n several of them they
are unknown �n pract�ce. Are the State governments to be
st�gmat�zed as tyrann�es, because they possess th�s power? If they
are not, w�th what propr�ety can the l�ke power just�fy such a charge
aga�nst the nat�onal government, or even be urged as an obstacle to
�ts adopt�on? As l�ttle fr�endly as I am to the spec�es of �mpos�t�on, I
st�ll feel a thorough conv�ct�on that the power of hav�ng recourse to �t
ought to ex�st �n the federal government. There are certa�n
emergenc�es of nat�ons, �n wh�ch exped�ents, that �n the ord�nary
state of th�ngs ought to be forborne, become essent�al to the publ�c
weal. And the government, from the poss�b�l�ty of such emergenc�es,
ought ever to have the opt�on of mak�ng use of them. The real
scarc�ty of objects �n th�s country, wh�ch may be cons�dered as
product�ve sources of revenue, �s a reason pecul�ar to �tself, for not
abr�dg�ng the d�scret�on of the nat�onal counc�ls �n th�s respect. There
may ex�st certa�n cr�t�cal and tempestuous conjunctures of the State,
�n wh�ch a poll tax may become an �nest�mable resource. And as I
know noth�ng to exempt th�s port�on of the globe from the common
calam�t�es that have befallen other parts of �t, I acknowledge my
avers�on to every project that �s calculated to d�sarm the government
of a s�ngle weapon, wh�ch �n any poss�ble cont�ngency m�ght be
usefully employed for the general defense and secur�ty.

I have now gone through the exam�nat�on of such of the powers
proposed to be vested �n the Un�ted States, wh�ch may be
cons�dered as hav�ng an �mmed�ate relat�on to the energy of the
government; and have endeavored to answer the pr�nc�pal
object�ons wh�ch have been made to them. I have passed over �n
s�lence those m�nor author�t�es, wh�ch are e�ther too �ncons�derable
to have been thought worthy of the host�l�t�es of the opponents of the
Const�tut�on, or of too man�fest propr�ety to adm�t of controversy. The



mass of jud�c�ary power, however, m�ght have cla�med an
�nvest�gat�on under th�s head, had �t not been for the cons�derat�on
that �ts organ�zat�on and �ts extent may be more advantageously
cons�dered �n connect�on. Th�s has determ�ned me to refer �t to the
branch of our �nqu�r�es upon wh�ch we shall next enter.

PUBLIUS.
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MADISON

To the People of the State of New York:

IN REVIEWING the defects of the ex�st�ng Confederat�on, and
show�ng that they cannot be suppl�ed by a government of less
energy than that before the publ�c, several of the most �mportant
pr�nc�ples of the latter fell of course under cons�derat�on. But as the
ult�mate object of these papers �s to determ�ne clearly and fully the
mer�ts of th�s Const�tut�on, and the exped�ency of adopt�ng �t, our
plan cannot be complete w�thout tak�ng a more cr�t�cal and thorough
survey of the work of the convent�on, w�thout exam�n�ng �t on all �ts
s�des, compar�ng �t �n all �ts parts, and calculat�ng �ts probable
effects.

That th�s rema�n�ng task may be executed under �mpress�ons
conduc�ve to a just and fa�r result, some reflect�ons must �n th�s place
be �ndulged, wh�ch candor prev�ously suggests.

It �s a m�sfortune, �nseparable from human affa�rs, that publ�c
measures are rarely �nvest�gated w�th that sp�r�t of moderat�on wh�ch
�s essent�al to a just est�mate of the�r real tendency to advance or
obstruct the publ�c good; and that th�s sp�r�t �s more apt to be
d�m�n�shed than promoted, by those occas�ons wh�ch requ�re an
unusual exerc�se of �t. To those who have been led by exper�ence to
attend to th�s cons�derat�on, �t could not appear surpr�s�ng, that the
act of the convent�on, wh�ch recommends so many �mportant
changes and �nnovat�ons, wh�ch may be v�ewed �n so many l�ghts
and relat�ons, and wh�ch touches the spr�ngs of so many pass�ons
and �nterests, should f�nd or exc�te d�spos�t�ons unfr�endly, both on
one s�de and on the other, to a fa�r d�scuss�on and accurate
judgment of �ts mer�ts. In some, �t has been too ev�dent from the�r



own publ�cat�ons, that they have scanned the proposed Const�tut�on,
not only w�th a pred�spos�t�on to censure, but w�th a predeterm�nat�on
to condemn; as the language held by others betrays an oppos�te
predeterm�nat�on or b�as, wh�ch must render the�r op�n�ons also of
l�ttle moment �n the quest�on. In plac�ng, however, these d�fferent
characters on a level, w�th respect to the we�ght of the�r op�n�ons, I
w�sh not to �ns�nuate that there may not be a mater�al d�fference �n
the pur�ty of the�r �ntent�ons. It �s but just to remark �n favor of the
latter descr�pt�on, that as our s�tuat�on �s un�versally adm�tted to be
pecul�arly cr�t�cal, and to requ�re �nd�spensably that someth�ng should
be done for our rel�ef, the predeterm�ned patron of what has been
actually done may have taken h�s b�as from the we�ght of these
cons�derat�ons, as well as from cons�derat�ons of a s�n�ster nature.
The predeterm�ned adversary, on the other hand, can have been
governed by no ven�al mot�ve whatever. The �ntent�ons of the f�rst
may be upr�ght, as they may on the contrary be culpable. The v�ews
of the last cannot be upr�ght, and must be culpable. But the truth �s,
that these papers are not addressed to persons fall�ng under e�ther
of these characters. They sol�c�t the attent�on of those only, who add
to a s�ncere zeal for the happ�ness of the�r country, a temper
favorable to a just est�mate of the means of promot�ng �t.

Persons of th�s character w�ll proceed to an exam�nat�on of the plan
subm�tted by the convent�on, not only w�thout a d�spos�t�on to f�nd or
to magn�fy faults; but w�ll see the propr�ety of reflect�ng, that a
faultless plan was not to be expected. Nor w�ll they barely make
allowances for the errors wh�ch may be chargeable on the fall�b�l�ty to
wh�ch the convent�on, as a body of men, were l�able; but w�ll keep �n
m�nd, that they themselves also are but men, and ought not to
assume an �nfall�b�l�ty �n rejudg�ng the fall�ble op�n�ons of others.

W�th equal read�ness w�ll �t be perce�ved, that bes�des these
�nducements to candor, many allowances ought to be made for the
d�ff�cult�es �nherent �n the very nature of the undertak�ng referred to
the convent�on.



The novelty of the undertak�ng �mmed�ately str�kes us. It has been
shown �n the course of these papers, that the ex�st�ng Confederat�on
�s founded on pr�nc�ples wh�ch are fallac�ous; that we must
consequently change th�s f�rst foundat�on, and w�th �t the
superstructure rest�ng upon �t. It has been shown, that the other
confederac�es wh�ch could be consulted as precedents have been
v�t�ated by the same erroneous pr�nc�ples, and can therefore furn�sh
no other l�ght than that of beacons, wh�ch g�ve warn�ng of the course
to be shunned, w�thout po�nt�ng out that wh�ch ought to be pursued.
The most that the convent�on could do �n such a s�tuat�on, was to
avo�d the errors suggested by the past exper�ence of other countr�es,
as well as of our own; and to prov�de a conven�ent mode of rect�fy�ng
the�r own errors, as future exper�ences may unfold them.

Among the d�ff�cult�es encountered by the convent�on, a very
�mportant one must have la�n �n comb�n�ng the requ�s�te stab�l�ty and
energy �n government, w�th the �nv�olable attent�on due to l�berty and
to the republ�can form. W�thout substant�ally accompl�sh�ng th�s part
of the�r undertak�ng, they would have very �mperfectly fulf�lled the
object of the�r appo�ntment, or the expectat�on of the publ�c; yet that
�t could not be eas�ly accompl�shed, w�ll be den�ed by no one who �s
unw�ll�ng to betray h�s �gnorance of the subject. Energy �n
government �s essent�al to that secur�ty aga�nst external and �nternal
danger, and to that prompt and salutary execut�on of the laws wh�ch
enter �nto the very def�n�t�on of good government. Stab�l�ty �n
government �s essent�al to nat�onal character and to the advantages
annexed to �t, as well as to that repose and conf�dence �n the m�nds
of the people, wh�ch are among the ch�ef bless�ngs of c�v�l soc�ety.
An �rregular and mutable leg�slat�on �s not more an ev�l �n �tself than �t
�s od�ous to the people; and �t may be pronounced w�th assurance
that the people of th�s country, enl�ghtened as they are w�th regard to
the nature, and �nterested, as the great body of them are, �n the
effects of good government, w�ll never be sat�sf�ed t�ll some remedy
be appl�ed to the v�c�ss�tudes and uncerta�nt�es wh�ch character�ze
the State adm�n�strat�ons. On compar�ng, however, these valuable
�ngred�ents w�th the v�tal pr�nc�ples of l�berty, we must perce�ve at
once the d�ff�culty of m�ngl�ng them together �n the�r due proport�ons.



The gen�us of republ�can l�berty seems to demand on one s�de, not
only that all power should be der�ved from the people, but that those
�ntrusted w�th �t should be kept �n �ndependence on the people, by a
short durat�on of the�r appo�ntments; and that even dur�ng th�s short
per�od the trust should be placed not �n a few, but a number of
hands. Stab�l�ty, on the contrary, requ�res that the hands �n wh�ch
power �s lodged should cont�nue for a length of t�me the same. A
frequent change of men w�ll result from a frequent return of elect�ons;
and a frequent change of measures from a frequent change of men:
wh�lst energy �n government requ�res not only a certa�n durat�on of
power, but the execut�on of �t by a s�ngle hand.

How far the convent�on may have succeeded �n th�s part of the�r
work, w�ll better appear on a more accurate v�ew of �t. From the
cursory v�ew here taken, �t must clearly appear to have been an
arduous part.

Not less arduous must have been the task of mark�ng the proper l�ne
of part�t�on between the author�ty of the general and that of the State
governments. Every man w�ll be sens�ble of th�s d�ff�culty, �n
proport�on as he has been accustomed to contemplate and
d�scr�m�nate objects extens�ve and compl�cated �n the�r nature. The
facult�es of the m�nd �tself have never yet been d�st�ngu�shed and
def�ned, w�th sat�sfactory prec�s�on, by all the efforts of the most
acute and metaphys�cal ph�losophers. Sense, percept�on, judgment,
des�re, vol�t�on, memory, �mag�nat�on, are found to be separated by
such del�cate shades and m�nute gradat�ons that the�r boundar�es
have eluded the most subtle �nvest�gat�ons, and rema�n a pregnant
source of �ngen�ous d�squ�s�t�on and controversy. The boundar�es
between the great k�ngdom of nature, and, st�ll more, between the
var�ous prov�nces, and lesser port�ons, �nto wh�ch they are
subd�v�ded, afford another �llustrat�on of the same �mportant truth.
The most sagac�ous and labor�ous natural�sts have never yet
succeeded �n trac�ng w�th certa�nty the l�ne wh�ch separates the
d�str�ct of vegetable l�fe from the ne�ghbor�ng reg�on of unorgan�zed
matter, or wh�ch marks the term�nat�on of the former and the
commencement of the an�mal emp�re. A st�ll greater obscur�ty l�es �n



the d�st�nct�ve characters by wh�ch the objects �n each of these great
departments of nature have been arranged and assorted.

When we pass from the works of nature, �n wh�ch all the del�neat�ons
are perfectly accurate, and appear to be otherw�se only from the
�mperfect�on of the eye wh�ch surveys them, to the �nst�tut�ons of
man, �n wh�ch the obscur�ty ar�ses as well from the object �tself as
from the organ by wh�ch �t �s contemplated, we must perce�ve the
necess�ty of moderat�ng st�ll further our expectat�ons and hopes from
the efforts of human sagac�ty. Exper�ence has �nstructed us that no
sk�ll �n the sc�ence of government has yet been able to d�scr�m�nate
and def�ne, w�th suff�c�ent certa�nty, �ts three great prov�nces the
leg�slat�ve, execut�ve, and jud�c�ary; or even the pr�v�leges and
powers of the d�fferent leg�slat�ve branches. Quest�ons da�ly occur �n
the course of pract�ce, wh�ch prove the obscur�ty wh�ch re�ns �n these
subjects, and wh�ch puzzle the greatest adepts �n pol�t�cal sc�ence.

The exper�ence of ages, w�th the cont�nued and comb�ned labors of
the most enl�ghtened leg�slatures and jur�sts, has been equally
unsuccessful �n del�neat�ng the several objects and l�m�ts of d�fferent
codes of laws and d�fferent tr�bunals of just�ce. The prec�se extent of
the common law, and the statute law, the mar�t�me law, the
eccles�ast�cal law, the law of corporat�ons, and other local laws and
customs, rema�ns st�ll to be clearly and f�nally establ�shed �n Great
Br�ta�n, where accuracy �n such subjects has been more
�ndustr�ously pursued than �n any other part of the world. The
jur�sd�ct�on of her several courts, general and local, of law, of equ�ty,
of adm�ralty, etc., �s not less a source of frequent and �ntr�cate
d�scuss�ons, suff�c�ently denot�ng the �ndeterm�nate l�m�ts by wh�ch
they are respect�vely c�rcumscr�bed. All new laws, though penned
w�th the greatest techn�cal sk�ll, and passed on the fullest and most
mature del�berat�on, are cons�dered as more or less obscure and
equ�vocal, unt�l the�r mean�ng be l�qu�dated and ascerta�ned by a
ser�es of part�cular d�scuss�ons and adjud�cat�ons. Bes�des the
obscur�ty ar�s�ng from the complex�ty of objects, and the �mperfect�on
of the human facult�es, the med�um through wh�ch the concept�ons of
men are conveyed to each other adds a fresh embarrassment. The



use of words �s to express �deas. Persp�cu�ty, therefore, requ�res not
only that the �deas should be d�st�nctly formed, but that they should
be expressed by words d�st�nctly and exclus�vely appropr�ate to
them. But no language �s so cop�ous as to supply words and phrases
for every complex �dea, or so correct as not to �nclude many
equ�vocally denot�ng d�fferent �deas. Hence �t must happen that
however accurately objects may be d�scr�m�nated �n themselves, and
however accurately the d�scr�m�nat�on may be cons�dered, the
def�n�t�on of them may be rendered �naccurate by the �naccuracy of
the terms �n wh�ch �t �s del�vered. And th�s unavo�dable �naccuracy
must be greater or less, accord�ng to the complex�ty and novelty of
the objects def�ned. When the Alm�ghty h�mself condescends to
address mank�nd �n the�r own language, h�s mean�ng, lum�nous as �t
must be, �s rendered d�m and doubtful by the cloudy med�um through
wh�ch �t �s commun�cated.

Here, then, are three sources of vague and �ncorrect def�n�t�ons:
�nd�st�nctness of the object, �mperfect�on of the organ of concept�on,
�nadequateness of the veh�cle of �deas. Any one of these must
produce a certa�n degree of obscur�ty. The convent�on, �n del�neat�ng
the boundary between the federal and State jur�sd�ct�ons, must have
exper�enced the full effect of them all.

To the d�ff�cult�es already ment�oned may be added the �nterfer�ng
pretens�ons of the larger and smaller States. We cannot err �n
suppos�ng that the former would contend for a part�c�pat�on �n the
government, fully proport�oned to the�r super�or wealth and
�mportance; and that the latter would not be less tenac�ous of the
equal�ty at present enjoyed by them. We may well suppose that
ne�ther s�de would ent�rely y�eld to the other, and consequently that
the struggle could be term�nated only by comprom�se. It �s extremely
probable, also, that after the rat�o of representat�on had been
adjusted, th�s very comprom�se must have produced a fresh struggle
between the same part�es, to g�ve such a turn to the organ�zat�on of
the government, and to the d�str�but�on of �ts powers, as would
�ncrease the �mportance of the branches, �n form�ng wh�ch they had
respect�vely obta�ned the greatest share of �nfluence. There are



features �n the Const�tut�on wh�ch warrant each of these
suppos�t�ons; and as far as e�ther of them �s well founded, �t shows
that the convent�on must have been compelled to sacr�f�ce
theoret�cal propr�ety to the force of extraneous cons�derat�ons.

Nor could �t have been the large and small States only, wh�ch would
marshal themselves �n oppos�t�on to each other on var�ous po�nts.
Other comb�nat�ons, result�ng from a d�fference of local pos�t�on and
pol�cy, must have created add�t�onal d�ff�cult�es. As every State may
be d�v�ded �nto d�fferent d�str�cts, and �ts c�t�zens �nto d�fferent
classes, wh�ch g�ve b�rth to contend�ng �nterests and local jealous�es,
so the d�fferent parts of the Un�ted States are d�st�ngu�shed from
each other by a var�ety of c�rcumstances, wh�ch produce a l�ke effect
on a larger scale. And although th�s var�ety of �nterests, for reasons
suff�c�ently expla�ned �n a former paper, may have a salutary
�nfluence on the adm�n�strat�on of the government when formed, yet
every one must be sens�ble of the contrary �nfluence, wh�ch must
have been exper�enced �n the task of form�ng �t.

Would �t be wonderful �f, under the pressure of all these d�ff�cult�es,
the convent�on should have been forced �nto some dev�at�ons from
that art�f�c�al structure and regular symmetry wh�ch an abstract v�ew
of the subject m�ght lead an �ngen�ous theor�st to bestow on a
Const�tut�on planned �n h�s closet or �n h�s �mag�nat�on? The real
wonder �s that so many d�ff�cult�es should have been surmounted,
and surmounted w�th a unan�m�ty almost as unprecedented as �t
must have been unexpected. It �s �mposs�ble for any man of candor
to reflect on th�s c�rcumstance w�thout partak�ng of the aston�shment.
It �s �mposs�ble for the man of p�ous reflect�on not to perce�ve �n �t a
f�nger of that Alm�ghty hand wh�ch has been so frequently and
s�gnally extended to our rel�ef �n the cr�t�cal stages of the revolut�on.

We had occas�on, �n a former paper, to take not�ce of the repeated
tr�als wh�ch have been unsuccessfully made �n the Un�ted
Netherlands for reform�ng the baneful and notor�ous v�ces of the�r
const�tut�on. The h�story of almost all the great counc�ls and
consultat�ons held among mank�nd for reconc�l�ng the�r d�scordant



op�n�ons, assuag�ng the�r mutual jealous�es, and adjust�ng the�r
respect�ve �nterests, �s a h�story of fact�ons, content�ons, and
d�sappo�ntments, and may be classed among the most dark and
degraded p�ctures wh�ch d�splay the �nf�rm�t�es and deprav�t�es of the
human character. If, �n a few scattered �nstances, a br�ghter aspect �s
presented, they serve only as except�ons to admon�sh us of the
general truth; and by the�r lustre to darken the gloom of the adverse
prospect to wh�ch they are contrasted. In revolv�ng the causes from
wh�ch these except�ons result, and apply�ng them to the part�cular
�nstances before us, we are necessar�ly led to two �mportant
conclus�ons. The f�rst �s, that the convent�on must have enjoyed, �n a
very s�ngular degree, an exempt�on from the pest�lent�al �nfluence of
party an�mos�t�es the d�sease most �nc�dent to del�berat�ve bod�es,
and most apt to contam�nate the�r proceed�ngs. The second
conclus�on �s that all the deputat�ons compos�ng the convent�on were
sat�sfactor�ly accommodated by the f�nal act, or were �nduced to
accede to �t by a deep conv�ct�on of the necess�ty of sacr�f�c�ng
pr�vate op�n�ons and part�al �nterests to the publ�c good, and by a
despa�r of see�ng th�s necess�ty d�m�n�shed by delays or by new
exper�ments.
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MADISON

To the People of the State of New York:

IT IS not a l�ttle remarkable that �n every case reported by anc�ent
h�story, �n wh�ch government has been establ�shed w�th del�berat�on
and consent, the task of fram�ng �t has not been comm�tted to an
assembly of men, but has been performed by some �nd�v�dual c�t�zen
of preem�nent w�sdom and approved �ntegr�ty.

M�nos, we learn, was the pr�m�t�ve founder of the government of
Crete, as Zaleucus was of that of the Locr�ans. Theseus f�rst, and
after h�m Draco and Solon, �nst�tuted the government of Athens.
Lycurgus was the lawg�ver of Sparta. The foundat�on of the or�g�nal
government of Rome was la�d by Romulus, and the work completed
by two of h�s elect�ve successors, Numa and Tull�us Host�l�us. On the
abol�t�on of royalty the consular adm�n�strat�on was subst�tuted by
Brutus, who stepped forward w�th a project for such a reform, wh�ch,
he alleged, had been prepared by Tull�us Host�l�us, and to wh�ch h�s
address obta�ned the assent and rat�f�cat�on of the senate and
people. Th�s remark �s appl�cable to confederate governments also.
Amph�ctyon, we are told, was the author of that wh�ch bore h�s
name. The Achaean league rece�ved �ts f�rst b�rth from Achaeus, and
�ts second from Aratus.

What degree of agency these reputed lawg�vers m�ght have �n the�r
respect�ve establ�shments, or how far they m�ght be clothed w�th the
leg�t�mate author�ty of the people, cannot �n every �nstance be
ascerta�ned. In some, however, the proceed�ng was str�ctly regular.
Draco appears to have been �ntrusted by the people of Athens w�th
�ndef�n�te powers to reform �ts government and laws. And Solon,
accord�ng to Plutarch, was �n a manner compelled, by the un�versal
suffrage of h�s fellow-c�t�zens, to take upon h�m the sole and absolute
power of new-model�ng the const�tut�on. The proceed�ngs under
Lycurgus were less regular; but as far as the advocates for a regular
reform could preva�l, they all turned the�r eyes towards the s�ngle



efforts of that celebrated patr�ot and sage, �nstead of seek�ng to br�ng
about a revolut�on by the �ntervent�on of a del�berat�ve body of
c�t�zens.

Whence could �t have proceeded, that a people, jealous as the
Greeks were of the�r l�berty, should so far abandon the rules of
caut�on as to place the�r dest�ny �n the hands of a s�ngle c�t�zen?
Whence could �t have proceeded, that the Athen�ans, a people who
would not suffer an army to be commanded by fewer than ten
generals, and who requ�red no other proof of danger to the�r l�bert�es
than the �llustr�ous mer�t of a fellow-c�t�zen, should cons�der one
�llustr�ous c�t�zen as a more el�g�ble depos�tary of the fortunes of
themselves and the�r poster�ty, than a select body of c�t�zens, from
whose common del�berat�ons more w�sdom, as well as more safety,
m�ght have been expected? These quest�ons cannot be fully
answered, w�thout suppos�ng that the fears of d�scord and d�sun�on
among a number of counsellors exceeded the apprehens�on of
treachery or �ncapac�ty �n a s�ngle �nd�v�dual. H�story �nforms us,
l�kew�se, of the d�ff�cult�es w�th wh�ch these celebrated reformers had
to contend, as well as the exped�ents wh�ch they were obl�ged to
employ �n order to carry the�r reforms �nto effect. Solon, who seems
to have �ndulged a more tempor�z�ng pol�cy, confessed that he had
not g�ven to h�s countrymen the government best su�ted to the�r
happ�ness, but most tolerable to the�r prejud�ces. And Lycurgus,
more true to h�s object, was under the necess�ty of m�x�ng a port�on
of v�olence w�th the author�ty of superst�t�on, and of secur�ng h�s f�nal
success by a voluntary renunc�at�on, f�rst of h�s country, and then of
h�s l�fe. If these lessons teach us, on one hand, to adm�re the
�mprovement made by Amer�ca on the anc�ent mode of prepar�ng
and establ�sh�ng regular plans of government, they serve not less, on
the other, to admon�sh us of the hazards and d�ff�cult�es �nc�dent to
such exper�ments, and of the great �mprudence of unnecessar�ly
mult�ply�ng them.

Is �t an unreasonable conjecture, that the errors wh�ch may be
conta�ned �n the plan of the convent�on are such as have resulted
rather from the defect of antecedent exper�ence on th�s compl�cated



and d�ff�cult subject, than from a want of accuracy or care �n the
�nvest�gat�on of �t; and, consequently such as w�ll not be ascerta�ned
unt�l an actual tr�al shall have po�nted them out? Th�s conjecture �s
rendered probable, not only by many cons�derat�ons of a general
nature, but by the part�cular case of the Art�cles of Confederat�on. It
�s observable that among the numerous object�ons and amendments
suggested by the several States, when these art�cles were subm�tted
for the�r rat�f�cat�on, not one �s found wh�ch alludes to the great and
rad�cal error wh�ch on actual tr�al has d�scovered �tself. And �f we
except the observat�ons wh�ch New Jersey was led to make, rather
by her local s�tuat�on, than by her pecul�ar fores�ght, �t may be
quest�oned whether a s�ngle suggest�on was of suff�c�ent moment to
just�fy a rev�s�on of the system. There �s abundant reason,
nevertheless, to suppose that �mmater�al as these object�ons were,
they would have been adhered to w�th a very dangerous �nflex�b�l�ty,
�n some States, had not a zeal for the�r op�n�ons and supposed
�nterests been st�fled by the more powerful sent�ment of
selfpreservat�on. One State, we may remember, pers�sted for several
years �n refus�ng her concurrence, although the enemy rema�ned the
whole per�od at our gates, or rather �n the very bowels of our country.
Nor was her pl�ancy �n the end effected by a less mot�ve, than the
fear of be�ng chargeable w�th protract�ng the publ�c calam�t�es, and
endanger�ng the event of the contest. Every cand�d reader w�ll make
the proper reflect�ons on these �mportant facts.

A pat�ent who f�nds h�s d�sorder da�ly grow�ng worse, and that an
eff�cac�ous remedy can no longer be delayed w�thout extreme
danger, after coolly revolv�ng h�s s�tuat�on, and the characters of
d�fferent phys�c�ans, selects and calls �n such of them as he judges
most capable of adm�n�ster�ng rel�ef, and best ent�tled to h�s
conf�dence. The phys�c�ans attend; the case of the pat�ent �s carefully
exam�ned; a consultat�on �s held; they are unan�mously agreed that
the symptoms are cr�t�cal, but that the case, w�th proper and t�mely
rel�ef, �s so far from be�ng desperate, that �t may be made to �ssue �n
an �mprovement of h�s const�tut�on. They are equally unan�mous �n
prescr�b�ng the remedy, by wh�ch th�s happy effect �s to be produced.
The prescr�pt�on �s no sooner made known, however, than a number



of persons �nterpose, and, w�thout deny�ng the real�ty or danger of
the d�sorder, assure the pat�ent that the prescr�pt�on w�ll be po�son to
h�s const�tut�on, and forb�d h�m, under pa�n of certa�n death, to make
use of �t. M�ght not the pat�ent reasonably demand, before he
ventured to follow th�s adv�ce, that the authors of �t should at least
agree among themselves on some other remedy to be subst�tuted?
And �f he found them d�ffer�ng as much from one another as from h�s
f�rst counsellors, would he not act prudently �n try�ng the exper�ment
unan�mously recommended by the latter, rather than be hearken�ng
to those who could ne�ther deny the necess�ty of a speedy remedy,
nor agree �n propos�ng one?

Such a pat�ent and �n such a s�tuat�on �s Amer�ca at th�s moment.
She has been sens�ble of her malady. She has obta�ned a regular
and unan�mous adv�ce from men of her own del�berate cho�ce. And
she �s warned by others aga�nst follow�ng th�s adv�ce under pa�n of
the most fatal consequences. Do the mon�tors deny the real�ty of her
danger? No. Do they deny the necess�ty of some speedy and
powerful remedy? No. Are they agreed, are any two of them agreed,
�n the�r object�ons to the remedy proposed, or �n the proper one to be
subst�tuted? Let them speak for themselves. Th�s one tells us that
the proposed Const�tut�on ought to be rejected, because �t �s not a
confederat�on of the States, but a government over �nd�v�duals.
Another adm�ts that �t ought to be a government over �nd�v�duals to a
certa�n extent, but by no means to the extent proposed. A th�rd does
not object to the government over �nd�v�duals, or to the extent
proposed, but to the want of a b�ll of r�ghts. A fourth concurs �n the
absolute necess�ty of a b�ll of r�ghts, but contends that �t ought to be
declaratory, not of the personal r�ghts of �nd�v�duals, but of the r�ghts
reserved to the States �n the�r pol�t�cal capac�ty. A f�fth �s of op�n�on
that a b�ll of r�ghts of any sort would be superfluous and m�splaced,
and that the plan would be unexcept�onable but for the fatal power of
regulat�ng the t�mes and places of elect�on. An objector �n a large
State excla�ms loudly aga�nst the unreasonable equal�ty of
representat�on �n the Senate. An objector �n a small State �s equally
loud aga�nst the dangerous �nequal�ty �n the House of
Representat�ves. From th�s quarter, we are alarmed w�th the



amaz�ng expense, from the number of persons who are to adm�n�ster
the new government. From another quarter, and somet�mes from the
same quarter, on another occas�on, the cry �s that the Congress w�ll
be but a shadow of a representat�on, and that the government would
be far less object�onable �f the number and the expense were
doubled. A patr�ot �n a State that does not �mport or export, d�scerns
�nsuperable object�ons aga�nst the power of d�rect taxat�on. The
patr�ot�c adversary �n a State of great exports and �mports, �s not less
d�ssat�sf�ed that the whole burden of taxes may be thrown on
consumpt�on. Th�s pol�t�c�an d�scovers �n the Const�tut�on a d�rect
and �rres�st�ble tendency to monarchy; that �s equally sure �t w�ll end
�n ar�stocracy. Another �s puzzled to say wh�ch of these shapes �t w�ll
ult�mately assume, but sees clearly �t must be one or other of them;
wh�lst a fourth �s not want�ng, who w�th no less conf�dence aff�rms
that the Const�tut�on �s so far from hav�ng a b�as towards e�ther of
these dangers, that the we�ght on that s�de w�ll not be suff�c�ent to
keep �t upr�ght and f�rm aga�nst �ts oppos�te propens�t�es. W�th
another class of adversar�es to the Const�tut�on the language �s that
the leg�slat�ve, execut�ve, and jud�c�ary departments are �nterm�xed �n
such a manner as to contrad�ct all the �deas of regular government
and all the requ�s�te precaut�ons �n favor of l�berty. Wh�lst th�s
object�on c�rculates �n vague and general express�ons, there are but
a few who lend the�r sanct�on to �t. Let each one come forward w�th
h�s part�cular explanat�on, and scarce any two are exactly agreed
upon the subject. In the eyes of one the junct�on of the Senate w�th
the Pres�dent �n the respons�ble funct�on of appo�nt�ng to off�ces,
�nstead of vest�ng th�s execut�ve power �n the Execut�ve alone, �s the
v�c�ous part of the organ�zat�on. To another, the exclus�on of the
House of Representat�ves, whose numbers alone could be a due
secur�ty aga�nst corrupt�on and part�al�ty �n the exerc�se of such a
power, �s equally obnox�ous. W�th another, the adm�ss�on of the
Pres�dent �nto any share of a power wh�ch ever must be a dangerous
eng�ne �n the hands of the execut�ve mag�strate, �s an unpardonable
v�olat�on of the max�ms of republ�can jealousy. No part of the
arrangement, accord�ng to some, �s more �nadm�ss�ble than the tr�al
of �mpeachments by the Senate, wh�ch �s alternately a member both
of the leg�slat�ve and execut�ve departments, when th�s power so



ev�dently belonged to the jud�c�ary department. "We concur fully,"
reply others, "�n the object�on to th�s part of the plan, but we can
never agree that a reference of �mpeachments to the jud�c�ary
author�ty would be an amendment of the error. Our pr�nc�pal d�sl�ke
to the organ�zat�on ar�ses from the extens�ve powers already lodged
�n that department." Even among the zealous patrons of a counc�l of
state the most �rreconc�lable var�ance �s d�scovered concern�ng the
mode �n wh�ch �t ought to be const�tuted. The demand of one
gentleman �s, that the counc�l should cons�st of a small number to be
appo�nted by the most numerous branch of the leg�slature. Another
would prefer a larger number, and cons�ders �t as a fundamental
cond�t�on that the appo�ntment should be made by the Pres�dent
h�mself.

As �t can g�ve no umbrage to the wr�ters aga�nst the plan of the
federal Const�tut�on, let us suppose, that as they are the most
zealous, so they are also the most sagac�ous, of those who th�nk the
late convent�on were unequal to the task ass�gned them, and that a
w�ser and better plan m�ght and ought to be subst�tuted. Let us
further suppose that the�r country should concur, both �n th�s
favorable op�n�on of the�r mer�ts, and �n the�r unfavorable op�n�on of
the convent�on; and should accord�ngly proceed to form them �nto a
second convent�on, w�th full powers, and for the express purpose of
rev�s�ng and remould�ng the work of the f�rst. Were the exper�ment to
be ser�ously made, though �t requ�red some effort to v�ew �t ser�ously
even �n f�ct�on, I leave �t to be dec�ded by the sample of op�n�ons just
exh�b�ted, whether, w�th all the�r enm�ty to the�r predecessors, they
would, �n any one po�nt, depart so w�dely from the�r example, as �n
the d�scord and ferment that would mark the�r own del�berat�ons; and
whether the Const�tut�on, now before the publ�c, would not stand as
fa�r a chance for �mmortal�ty, as Lycurgus gave to that of Sparta, by
mak�ng �ts change to depend on h�s own return from ex�le and death,
�f �t were to be �mmed�ately adopted, and were to cont�nue �n force,
not unt�l a BETTER, but unt�l ANOTHER should be agreed upon by
th�s new assembly of lawg�vers.



It �s a matter both of wonder and regret, that those who ra�se so
many object�ons aga�nst the new Const�tut�on should never call to
m�nd the defects of that wh�ch �s to be exchanged for �t. It �s not
necessary that the former should be perfect; �t �s suff�c�ent that the
latter �s more �mperfect. No man would refuse to g�ve brass for s�lver
or gold, because the latter had some alloy �n �t. No man would refuse
to qu�t a shattered and totter�ng hab�tat�on for a f�rm and
commod�ous bu�ld�ng, because the latter had not a porch to �t, or
because some of the rooms m�ght be a l�ttle larger or smaller, or the
ce�l�ngs a l�ttle h�gher or lower than h�s fancy would have planned
them. But wa�v�ng �llustrat�ons of th�s sort, �s �t not man�fest that most
of the cap�tal object�ons urged aga�nst the new system l�e w�th
tenfold we�ght aga�nst the ex�st�ng Confederat�on? Is an �ndef�n�te
power to ra�se money dangerous �n the hands of the federal
government? The present Congress can make requ�s�t�ons to any
amount they please, and the States are const�tut�onally bound to
furn�sh them; they can em�t b�lls of cred�t as long as they w�ll pay for
the paper; they can borrow, both abroad and at home, as long as a
sh�ll�ng w�ll be lent. Is an �ndef�n�te power to ra�se troops dangerous?
The Confederat�on g�ves to Congress that power also; and they have
already begun to make use of �t. Is �t �mproper and unsafe to �nterm�x
the d�fferent powers of government �n the same body of men?
Congress, a s�ngle body of men, are the sole depos�tary of all the
federal powers. Is �t part�cularly dangerous to g�ve the keys of the
treasury, and the command of the army, �nto the same hands? The
Confederat�on places them both �n the hands of Congress. Is a b�ll of
r�ghts essent�al to l�berty? The Confederat�on has no b�ll of r�ghts. Is
�t an object�on aga�nst the new Const�tut�on, that �t empowers the
Senate, w�th the concurrence of the Execut�ve, to make treat�es
wh�ch are to be the laws of the land? The ex�st�ng Congress, w�thout
any such control, can make treat�es wh�ch they themselves have
declared, and most of the States have recogn�zed, to be the
supreme law of the land. Is the �mportat�on of slaves perm�tted by the
new Const�tut�on for twenty years? By the old �t �s perm�tted forever.

I shall be told, that however dangerous th�s m�xture of powers may
be �n theory, �t �s rendered harmless by the dependence of Congress



on the State for the means of carry�ng them �nto pract�ce; that
however large the mass of powers may be, �t �s �n fact a l�feless
mass. Then, say I, �n the f�rst place, that the Confederat�on �s
chargeable w�th the st�ll greater folly of declar�ng certa�n powers �n
the federal government to be absolutely necessary, and at the same
t�me render�ng them absolutely nugatory; and, �n the next place, that
�f the Un�on �s to cont�nue, and no better government be subst�tuted,
effect�ve powers must e�ther be granted to, or assumed by, the
ex�st�ng Congress; �n e�ther of wh�ch events, the contrast just stated
w�ll hold good. But th�s �s not all. Out of th�s l�feless mass has already
grown an excrescent power, wh�ch tends to real�ze all the dangers
that can be apprehended from a defect�ve construct�on of the
supreme government of the Un�on. It �s now no longer a po�nt of
speculat�on and hope, that the Western terr�tory �s a m�ne of vast
wealth to the Un�ted States; and although �t �s not of such a nature as
to extr�cate them from the�r present d�stresses, or for some t�me to
come, to y�eld any regular suppl�es for the publ�c expenses, yet must
�t hereafter be able, under proper management, both to effect a
gradual d�scharge of the domest�c debt, and to furn�sh, for a certa�n
per�od, l�beral tr�butes to the federal treasury. A very large proport�on
of th�s fund has been already surrendered by �nd�v�dual States; and �t
may w�th reason be expected that the rema�n�ng States w�ll not
pers�st �n w�thhold�ng s�m�lar proofs of the�r equ�ty and generos�ty.
We may calculate, therefore, that a r�ch and fert�le country, of an
area equal to the �nhab�ted extent of the Un�ted States, w�ll soon
become a nat�onal stock. Congress have assumed the
adm�n�strat�on of th�s stock. They have begun to render �t product�ve.
Congress have undertaken to do more: they have proceeded to form
new States, to erect temporary governments, to appo�nt off�cers for
them, and to prescr�be the cond�t�ons on wh�ch such States shall be
adm�tted �nto the Confederacy. All th�s has been done; and done
w�thout the least color of const�tut�onal author�ty. Yet no blame has
been wh�spered; no alarm has been sounded. A GREAT and
INDEPENDENT fund of revenue �s pass�ng �nto the hands of a
SINGLE BODY of men, who can RAISE TROOPS to an INDEFINITE
NUMBER, and appropr�ate money to the�r support for an
INDEFINITE PERIOD OF TIME. And yet there are men, who have



not only been s�lent spectators of th�s prospect, but who are
advocates for the system wh�ch exh�b�ts �t; and, at the same t�me,
urge aga�nst the new system the object�ons wh�ch we have heard.
Would they not act w�th more cons�stency, �n urg�ng the
establ�shment of the latter, as no less necessary to guard the Un�on
aga�nst the future powers and resources of a body constructed l�ke
the ex�st�ng Congress, than to save �t from the dangers threatened
by the present �mpotency of that Assembly?

I mean not, by any th�ng here sa�d, to throw censure on the
measures wh�ch have been pursued by Congress. I am sens�ble
they could not have done otherw�se. The publ�c �nterest, the
necess�ty of the case, �mposed upon them the task of overleap�ng
the�r const�tut�onal l�m�ts. But �s not the fact an alarm�ng proof of the
danger result�ng from a government wh�ch does not possess regular
powers commensurate to �ts objects? A d�ssolut�on or usurpat�on �s
the dreadful d�lemma to wh�ch �t �s cont�nually exposed.
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To the People of the State of New York:

THE last paper hav�ng concluded the observat�ons wh�ch were
meant to �ntroduce a cand�d survey of the plan of government
reported by the convent�on, we now proceed to the execut�on of that
part of our undertak�ng.

The f�rst quest�on that offers �tself �s, whether the general form and
aspect of the government be str�ctly republ�can. It �s ev�dent that no
other form would be reconc�lable w�th the gen�us of the people of
Amer�ca; w�th the fundamental pr�nc�ples of the Revolut�on; or w�th
that honorable determ�nat�on wh�ch an�mates every votary of
freedom, to rest all our pol�t�cal exper�ments on the capac�ty of
mank�nd for self-government. If the plan of the convent�on, therefore,
be found to depart from the republ�can character, �ts advocates must
abandon �t as no longer defens�ble.

What, then, are the d�st�nct�ve characters of the republ�can form?
Were an answer to th�s quest�on to be sought, not by recurr�ng to
pr�nc�ples, but �n the appl�cat�on of the term by pol�t�cal wr�ters, to the
const�tut�on of d�fferent States, no sat�sfactory one would ever be
found. Holland, �n wh�ch no part�cle of the supreme author�ty �s
der�ved from the people, has passed almost un�versally under the
denom�nat�on of a republ�c. The same t�tle has been bestowed on
Ven�ce, where absolute power over the great body of the people �s
exerc�sed, �n the most absolute manner, by a small body of
hered�tary nobles. Poland, wh�ch �s a m�xture of ar�stocracy and of
monarchy �n the�r worst forms, has been d�gn�f�ed w�th the same
appellat�on. The government of England, wh�ch has one republ�can
branch only, comb�ned w�th an hered�tary ar�stocracy and monarchy,
has, w�th equal �mpropr�ety, been frequently placed on the l�st of
republ�cs. These examples, wh�ch are nearly as d�ss�m�lar to each
other as to a genu�ne republ�c, show the extreme �naccuracy w�th
wh�ch the term has been used �n pol�t�cal d�squ�s�t�ons.

If we resort for a cr�ter�on to the d�fferent pr�nc�ples on wh�ch d�fferent
forms of government are establ�shed, we may def�ne a republ�c to
be, or at least may bestow that name on, a government wh�ch



der�ves all �ts powers d�rectly or �nd�rectly from the great body of the
people, and �s adm�n�stered by persons hold�ng the�r off�ces dur�ng
pleasure, for a l�m�ted per�od, or dur�ng good behav�or. It �s
ESSENTIAL to such a government that �t be der�ved from the great
body of the soc�ety, not from an �ncons�derable proport�on, or a
favored class of �t; otherw�se a handful of tyrann�cal nobles,
exerc�s�ng the�r oppress�ons by a delegat�on of the�r powers, m�ght
asp�re to the rank of republ�cans, and cla�m for the�r government the
honorable t�tle of republ�c. It �s SUFFICIENT for such a government
that the persons adm�n�ster�ng �t be appo�nted, e�ther d�rectly or
�nd�rectly, by the people; and that they hold the�r appo�ntments by
e�ther of the tenures just spec�f�ed; otherw�se every government �n
the Un�ted States, as well as every other popular government that
has been or can be well organ�zed or well executed, would be
degraded from the republ�can character. Accord�ng to the
const�tut�on of every State �n the Un�on, some or other of the off�cers
of government are appo�nted �nd�rectly only by the people. Accord�ng
to most of them, the ch�ef mag�strate h�mself �s so appo�nted. And
accord�ng to one, th�s mode of appo�ntment �s extended to one of the
co-ord�nate branches of the leg�slature. Accord�ng to all the
const�tut�ons, also, the tenure of the h�ghest off�ces �s extended to a
def�n�te per�od, and �n many �nstances, both w�th�n the leg�slat�ve and
execut�ve departments, to a per�od of years. Accord�ng to the
prov�s�ons of most of the const�tut�ons, aga�n, as well as accord�ng to
the most respectable and rece�ved op�n�ons on the subject, the
members of the jud�c�ary department are to reta�n the�r off�ces by the
f�rm tenure of good behav�or.

On compar�ng the Const�tut�on planned by the convent�on w�th the
standard here f�xed, we perce�ve at once that �t �s, �n the most r�g�d
sense, conformable to �t. The House of Representat�ves, l�ke that of
one branch at least of all the State leg�slatures, �s elected
�mmed�ately by the great body of the people. The Senate, l�ke the
present Congress, and the Senate of Maryland, der�ves �ts
appo�ntment �nd�rectly from the people. The Pres�dent �s �nd�rectly
der�ved from the cho�ce of the people, accord�ng to the example �n
most of the States. Even the judges, w�th all other off�cers of the



Un�on, w�ll, as �n the several States, be the cho�ce, though a remote
cho�ce, of the people themselves, the durat�on of the appo�ntments �s
equally conformable to the republ�can standard, and to the model of
State const�tut�ons The House of Representat�ves �s per�od�cally
elect�ve, as �n all the States; and for the per�od of two years, as �n the
State of South Carol�na. The Senate �s elect�ve, for the per�od of s�x
years; wh�ch �s but one year more than the per�od of the Senate of
Maryland, and but two more than that of the Senates of New York
and V�rg�n�a. The Pres�dent �s to cont�nue �n off�ce for the per�od of
four years; as �n New York and Delaware, the ch�ef mag�strate �s
elected for three years, and �n South Carol�na for two years. In the
other States the elect�on �s annual. In several of the States, however,
no const�tut�onal prov�s�on �s made for the �mpeachment of the ch�ef
mag�strate. And �n Delaware and V�rg�n�a he �s not �mpeachable t�ll
out of off�ce. The Pres�dent of the Un�ted States �s �mpeachable at
any t�me dur�ng h�s cont�nuance �n off�ce. The tenure by wh�ch the
judges are to hold the�r places, �s, as �t unquest�onably ought to be,
that of good behav�or. The tenure of the m�n�ster�al off�ces generally,
w�ll be a subject of legal regulat�on, conformably to the reason of the
case and the example of the State const�tut�ons.

Could any further proof be requ�red of the republ�can complex�on of
th�s system, the most dec�s�ve one m�ght be found �n �ts absolute
proh�b�t�on of t�tles of nob�l�ty, both under the federal and the State
governments; and �n �ts express guaranty of the republ�can form to
each of the latter.

"But �t was not suff�c�ent," say the adversar�es of the proposed
Const�tut�on, "for the convent�on to adhere to the republ�can form.
They ought, w�th equal care, to have preserved the FEDERAL form,
wh�ch regards the Un�on as a CONFEDERACY of sovere�gn states;
�nstead of wh�ch, they have framed a NATIONAL government, wh�ch
regards the Un�on as a CONSOLIDATION of the States." And �t �s
asked by what author�ty th�s bold and rad�cal �nnovat�on was
undertaken? The handle wh�ch has been made of th�s object�on
requ�res that �t should be exam�ned w�th some prec�s�on.



W�thout �nqu�r�ng �nto the accuracy of the d�st�nct�on on wh�ch the
object�on �s founded, �t w�ll be necessary to a just est�mate of �ts
force, f�rst, to ascerta�n the real character of the government �n
quest�on; secondly, to �nqu�re how far the convent�on were
author�zed to propose such a government; and th�rdly, how far the
duty they owed to the�r country could supply any defect of regular
author�ty.

F�rst. In order to ascerta�n the real character of the government, �t
may be cons�dered �n relat�on to the foundat�on on wh�ch �t �s to be
establ�shed; to the sources from wh�ch �ts ord�nary powers are to be
drawn; to the operat�on of those powers; to the extent of them; and
to the author�ty by wh�ch future changes �n the government are to be
�ntroduced.

On exam�n�ng the f�rst relat�on, �t appears, on one hand, that the
Const�tut�on �s to be founded on the assent and rat�f�cat�on of the
people of Amer�ca, g�ven by deput�es elected for the spec�al
purpose; but, on the other, that th�s assent and rat�f�cat�on �s to be
g�ven by the people, not as �nd�v�duals compos�ng one ent�re nat�on,
but as compos�ng the d�st�nct and �ndependent States to wh�ch they
respect�vely belong. It �s to be the assent and rat�f�cat�on of the
several States, der�ved from the supreme author�ty �n each State, the
author�ty of the people themselves. The act, therefore, establ�sh�ng
the Const�tut�on, w�ll not be a NATIONAL, but a FEDERAL act.

That �t w�ll be a federal and not a nat�onal act, as these terms are
understood by the objectors; the act of the people, as form�ng so
many �ndependent States, not as form�ng one aggregate nat�on, �s
obv�ous from th�s s�ngle cons�derat�on, that �t �s to result ne�ther from
the dec�s�on of a MAJORITY of the people of the Un�on, nor from
that of a MAJORITY of the States. It must result from the
UNANIMOUS assent of the several States that are part�es to �t,
d�ffer�ng no otherw�se from the�r ord�nary assent than �n �ts be�ng
expressed, not by the leg�slat�ve author�ty, but by that of the people
themselves. Were the people regarded �n th�s transact�on as form�ng
one nat�on, the w�ll of the major�ty of the whole people of the Un�ted



States would b�nd the m�nor�ty, �n the same manner as the major�ty �n
each State must b�nd the m�nor�ty; and the w�ll of the major�ty must
be determ�ned e�ther by a compar�son of the �nd�v�dual votes, or by
cons�der�ng the w�ll of the major�ty of the States as ev�dence of the
w�ll of a major�ty of the people of the Un�ted States. Ne�ther of these
rules have been adopted. Each State, �n rat�fy�ng the Const�tut�on, �s
cons�dered as a sovere�gn body, �ndependent of all others, and only
to be bound by �ts own voluntary act. In th�s relat�on, then, the new
Const�tut�on w�ll, �f establ�shed, be a FEDERAL, and not a
NATIONAL const�tut�on.

The next relat�on �s, to the sources from wh�ch the ord�nary powers
of government are to be der�ved. The House of Representat�ves w�ll
der�ve �ts powers from the people of Amer�ca; and the people w�ll be
represented �n the same proport�on, and on the same pr�nc�ple, as
they are �n the leg�slature of a part�cular State. So far the
government �s NATIONAL, not FEDERAL. The Senate, on the other
hand, w�ll der�ve �ts powers from the States, as pol�t�cal and coequal
soc�et�es; and these w�ll be represented on the pr�nc�ple of equal�ty �n
the Senate, as they now are �n the ex�st�ng Congress. So far the
government �s FEDERAL, not NATIONAL. The execut�ve power w�ll
be der�ved from a very compound source. The �mmed�ate elect�on of
the Pres�dent �s to be made by the States �n the�r pol�t�cal characters.
The votes allotted to them are �n a compound rat�o, wh�ch cons�ders
them partly as d�st�nct and coequal soc�et�es, partly as unequal
members of the same soc�ety. The eventual elect�on, aga�n, �s to be
made by that branch of the leg�slature wh�ch cons�sts of the nat�onal
representat�ves; but �n th�s part�cular act they are to be thrown �nto
the form of �nd�v�dual delegat�ons, from so many d�st�nct and coequal
bod�es pol�t�c. From th�s aspect of the government �t appears to be of
a m�xed character, present�ng at least as many FEDERAL as
NATIONAL features.

The d�fference between a federal and nat�onal government, as �t
relates to the OPERATION OF THE GOVERNMENT, �s supposed to
cons�st �n th�s, that �n the former the powers operate on the pol�t�cal
bod�es compos�ng the Confederacy, �n the�r pol�t�cal capac�t�es; �n the



latter, on the �nd�v�dual c�t�zens compos�ng the nat�on, �n the�r
�nd�v�dual capac�t�es. On try�ng the Const�tut�on by th�s cr�ter�on, �t
falls under the NATIONAL, not the FEDERAL character; though
perhaps not so completely as has been understood. In several
cases, and part�cularly �n the tr�al of controvers�es to wh�ch States
may be part�es, they must be v�ewed and proceeded aga�nst �n the�r
collect�ve and pol�t�cal capac�t�es only. So far the nat�onal
countenance of the government on th�s s�de seems to be d�sf�gured
by a few federal features. But th�s blem�sh �s perhaps unavo�dable �n
any plan; and the operat�on of the government on the people, �n the�r
�nd�v�dual capac�t�es, �n �ts ord�nary and most essent�al proceed�ngs,
may, on the whole, des�gnate �t, �n th�s relat�on, a NATIONAL
government.

But �f the government be nat�onal w�th regard to the OPERATION of
�ts powers, �t changes �ts aspect aga�n when we contemplate �t �n
relat�on to the EXTENT of �ts powers. The �dea of a nat�onal
government �nvolves �n �t, not only an author�ty over the �nd�v�dual
c�t�zens, but an �ndef�n�te supremacy over all persons and th�ngs, so
far as they are objects of lawful government. Among a people
consol�dated �nto one nat�on, th�s supremacy �s completely vested �n
the nat�onal leg�slature. Among commun�t�es un�ted for part�cular
purposes, �t �s vested partly �n the general and partly �n the mun�c�pal
leg�slatures. In the former case, all local author�t�es are subord�nate
to the supreme; and may be controlled, d�rected, or abol�shed by �t at
pleasure. In the latter, the local or mun�c�pal author�t�es form d�st�nct
and �ndependent port�ons of the supremacy, no more subject, w�th�n
the�r respect�ve spheres, to the general author�ty, than the general
author�ty �s subject to them, w�th�n �ts own sphere. In th�s relat�on,
then, the proposed government cannot be deemed a NATIONAL
one; s�nce �ts jur�sd�ct�on extends to certa�n enumerated objects only,
and leaves to the several States a res�duary and �nv�olable
sovere�gnty over all other objects. It �s true that �n controvers�es
relat�ng to the boundary between the two jur�sd�ct�ons, the tr�bunal
wh�ch �s ult�mately to dec�de, �s to be establ�shed under the general
government. But th�s does not change the pr�nc�ple of the case. The
dec�s�on �s to be �mpart�ally made, accord�ng to the rules of the



Const�tut�on; and all the usual and most effectual precaut�ons are
taken to secure th�s �mpart�al�ty. Some such tr�bunal �s clearly
essent�al to prevent an appeal to the sword and a d�ssolut�on of the
compact; and that �t ought to be establ�shed under the general rather
than under the local governments, or, to speak more properly, that �t
could be safely establ�shed under the f�rst alone, �s a pos�t�on not
l�kely to be combated.

If we try the Const�tut�on by �ts last relat�on to the author�ty by wh�ch
amendments are to be made, we f�nd �t ne�ther wholly NATIONAL
nor wholly FEDERAL. Were �t wholly nat�onal, the supreme and
ult�mate author�ty would res�de �n the MAJORITY of the people of the
Un�on; and th�s author�ty would be competent at all t�mes, l�ke that of
a major�ty of every nat�onal soc�ety, to alter or abol�sh �ts establ�shed
government. Were �t wholly federal, on the other hand, the
concurrence of each State �n the Un�on would be essent�al to every
alterat�on that would be b�nd�ng on all. The mode prov�ded by the
plan of the convent�on �s not founded on e�ther of these pr�nc�ples. In
requ�r�ng more than a major�ty, and pr�nc�ples. In requ�r�ng more than
a major�ty, and part�cularly �n comput�ng the proport�on by STATES,
not by CITIZENS, �t departs from the NATIONAL and advances
towards the FEDERAL character; �n render�ng the concurrence of
less than the whole number of States suff�c�ent, �t loses aga�n the
FEDERAL and partakes of the NATIONAL character.

The proposed Const�tut�on, therefore, �s, �n str�ctness, ne�ther a
nat�onal nor a federal Const�tut�on, but a compos�t�on of both. In �ts
foundat�on �t �s federal, not nat�onal; �n the sources from wh�ch the
ord�nary powers of the government are drawn, �t �s partly federal and
partly nat�onal; �n the operat�on of these powers, �t �s nat�onal, not
federal; �n the extent of them, aga�n, �t �s federal, not nat�onal; and,
f�nally, �n the author�tat�ve mode of �ntroduc�ng amendments, �t �s
ne�ther wholly federal nor wholly nat�onal.

PUBLIUS.
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To the People of the State of New York:

THE SECOND po�nt to be exam�ned �s, whether the convent�on were

author�zed to frame and propose th�s m�xed Const�tut�on. The

powers of the convent�on ought, �n str�ctness, to be determ�ned

by an �nspect�on of the comm�ss�ons g�ven to the members by the�r

respect�ve const�tuents. As all of these, however, had reference,

e�ther to the recommendat�on from the meet�ng at Annapol�s, �n

September, 1786, or to that from Congress, �n February, 1787, �t

w�ll be suff�c�ent to recur to these part�cular acts. The act

from Annapol�s recommends the "appo�ntment of comm�ss�oners to

take �nto cons�derat�on the s�tuat�on of the Un�ted States; to



dev�se SUCH FURTHER PROVISIONS as shall appear to them
necessary

to render the Const�tut�on of the federal government ADEQUATE TO

THE EXIGENCIES OF THE UNION; and to report such an act for
that

purpose, to the Un�ted States �n Congress assembled, as when

agreed to by them, and afterwards conf�rmed by the leg�slature of

every State, w�ll effectually prov�de for the same. "The

recommendatory act of Congress �s �n the words

follow�ng:"WHEREAS, There �s prov�s�on �n the art�cles of

Confederat�on and perpetual Un�on, for mak�ng alterat�ons

there�n, by the assent of a Congress of the Un�ted States, and of

the leg�slatures of the several States; and whereas exper�ence

hath ev�nced, that there are defects �n the present

Confederat�on; as a mean to remedy wh�ch, several of the States,

and PARTICULARLY THE STATE OF NEW YORK, by express
�nstruct�ons

to the�r delegates �n Congress, have suggested a convent�on for

the purposes expressed �n the follow�ng resolut�on; and such

convent�on appear�ng to be the most probable mean of establ�sh�ng

�n these States A FIRM NATIONAL GOVERNMENT:"Resolved, That
�n



the op�n�on of Congress �t �s exped�ent, that on the second

Monday of May next a convent�on of delegates, who shall have been

appo�nted by the several States, be held at Ph�ladelph�a, for the

sole and express purpose OF REVISING THE ARTICLES OF

CONFEDERATION, and report�ng to Congress and the several

leg�slatures such ALTERATIONS AND PROVISIONS THEREIN, as
shall,

when agreed to �n Congress, and conf�rmed by the States, render

the federal Const�tut�on ADEQUATE TO THE EXIGENCIES OF
GOVERNMENT

AND THE PRESERVATION OF THE UNION. "From these two acts,
�t

appears, 1st, that the object of the convent�on was to establ�sh,

�n these States, A FIRM NATIONAL GOVERNMENT; 2d, that th�s

government was to be such as would be ADEQUATE TO THE
EXIGENCIES

OF GOVERNMENT and THE PRESERVATION OF THE UNION; 3d,
that these

purposes were to be effected by ALTERATIONS AND PROVISIONS
IN THE

ARTICLES OF CONFEDERATION, as �t �s expressed �n the act of

Congress, or by SUCH FURTHER PROVISIONS AS SHOULD
APPEAR



NECESSARY, as �t stands �n the recommendatory act from
Annapol�s;

4th, that the alterat�ons and prov�s�ons were to be reported to

Congress, and to the States, �n order to be agreed to by the

former and conf�rmed by the latter. From a compar�son and fa�r

construct�on of these several modes of express�on, �s to be

deduced the author�ty under wh�ch the convent�on acted. They were

to frame a NATIONAL GOVERNMENT, adequate to the
EXIGENCIES OF

GOVERNMENT, and OF THE UNION; and to reduce the art�cles of

Confederat�on �nto such form as to accompl�sh these purposes.

There are two rules of construct�on, d�ctated by pla�n reason, as

well as founded on legal ax�oms. The one �s, that every part of

the express�on ought, �f poss�ble, to be allowed some mean�ng,

and be made to consp�re to some common end. The other �s, that

where the several parts cannot be made to co�nc�de, the less

�mportant should g�ve way to the more �mportant part; the means

should be sacr�f�ced to the end, rather than the end to the

means. Suppose, then, that the express�ons def�n�ng the

author�ty of the convent�on were �rreconc�lably at var�ance w�th



each other; that a NATIONAL and ADEQUATE GOVERNMENT
could not

poss�bly, �n the judgment of the convent�on, be affected by

ALTERATIONS and PROVISIONS �n the ARTICLES OF
CONFEDERATION;

wh�ch part of the def�n�t�on ought to have been embraced, and

wh�ch rejected? Wh�ch was the more �mportant, wh�ch the less

�mportant part? Wh�ch the end; wh�ch the means? Let the most

scrupulous expos�tors of delegated powers; let the most

�nveterate objectors aga�nst those exerc�sed by the convent�on,

answer these quest�ons. Let them declare, whether �t was of most

�mportance to the happ�ness of the people of Amer�ca, that the

art�cles of Confederat�on should be d�sregarded, and an adequate

government be prov�ded, and the Un�on preserved; or that an

adequate government should be om�tted, and the art�cles of

Confederat�on preserved. Let them declare, whether the

preservat�on of these art�cles was the end, for secur�ng wh�ch a

reform of the government was to be �ntroduced as the means; or

whether the establ�shment of a government, adequate to the

nat�onal happ�ness, was the end at wh�ch these art�cles

themselves or�g�nally a�med, and to wh�ch they ought, as



�nsuff�c�ent means, to have been sacr�f�ced. But �s �t necessary

to suppose that these express�ons are absolutely �rreconc�lable

to each other; that no ALTERATIONS or PROVISIONS �n THE
ARTICLES

OF THE CONFEDERATION could poss�bly mould them �nto a
nat�onal

and adequate government; �nto such a government as has been

proposed by the convent�on? No stress, �t �s presumed, w�ll, �n

th�s case, be la�d on the TITLE; a change of that could never be

deemed an exerc�se of ungranted power. ALTERATIONS �n the body
of

the �nstrument are expressly author�zed. NEW PROVISIONS there�n

are also expressly author�zed. Here then �s a power to change the

t�tle; to �nsert new art�cles; to alter old ones. Must �t of

necess�ty be adm�tted that th�s power �s �nfr�nged, so long as a

part of the old art�cles rema�n? Those who ma�nta�n the

aff�rmat�ve ought at least to mark the boundary between

author�zed and usurped �nnovat�ons; between that degree of change

wh�ch l�es w�th�n the compass of ALTERATIONS AND FURTHER

PROVISIONS, and that wh�ch amounts to a TRANSMUTATION of
the

government. W�ll �t be sa�d that the alterat�ons ought not to



have touched the substance of the Confederat�on? The States

would never have appo�nted a convent�on w�th so much solemn�ty,

nor descr�bed �ts objects w�th so much lat�tude, �f some

SUBSTANTIAL reform had not been �n contemplat�on. W�ll �t be sa�d

that the FUNDAMENTAL PRINCIPLES of the Confederat�on were
not

w�th�n the purv�ew of the convent�on, and ought not to have been

var�ed? I ask, What are these pr�nc�ples? Do they requ�re that,

�n the establ�shment of the Const�tut�on, the States should be

regarded as d�st�nct and �ndependent sovere�gns? They are so

regarded by the Const�tut�on proposed. Do they requ�re that the

members of the government should der�ve the�r appo�ntment from

the leg�slatures, not from the people of the States? One branch

of the new government �s to be appo�nted by these leg�slatures;

and under the Confederat�on, the delegates to Congress MAY ALL

be appo�nted �mmed�ately by the people, and �n two States1 are

actually so appo�nted. Do they requ�re that the powers of the

government should act on the States, and not �mmed�ately on

�nd�v�duals? In some �nstances, as has been shown, the powers of

the new government w�ll act on the States �n the�r collect�ve

characters. In some �nstances, also, those of the ex�st�ng



government act �mmed�ately on �nd�v�duals. In cases of capture;

of p�racy; of the post off�ce; of co�ns, we�ghts, and measures;

of trade w�th the Ind�ans; of cla�ms under grants of land by

d�fferent States; and, above all, �n the case of tr�als by

courts-marshal �n the army and navy, by wh�ch death may be

�nfl�cted w�thout the �ntervent�on of a jury, or even of a c�v�l

mag�strate; �n all these cases the powers of the Confederat�on

operate �mmed�ately on the persons and �nterests of �nd�v�dual

c�t�zens. Do these fundamental pr�nc�ples requ�re, part�cularly,

that no tax should be lev�ed w�thout the �ntermed�ate agency of

the States? The Confederat�on �tself author�zes a d�rect tax, to

a certa�n extent, on the post off�ce. The power of co�nage has

been so construed by Congress as to levy a tr�bute �mmed�ately

from that source also. But preterm�tt�ng these �nstances, was �t

not an acknowledged object of the convent�on and the un�versal

expectat�on of the people, that the regulat�on of trade should be

subm�tted to the general government �n such a form as would

render �t an �mmed�ate source of general revenue? Had not

Congress repeatedly recommended th�s measure as not �ncons�stent

w�th the fundamental pr�nc�ples of the Confederat�on? Had not



every State but one; had not New York herself, so far compl�ed

w�th the plan of Congress as to recogn�ze the PRINCIPLE of the

�nnovat�on? Do these pr�nc�ples, �n f�ne, requ�re that the

powers of the general government should be l�m�ted, and that,

beyond th�s l�m�t, the States should be left �n possess�on of

the�r sovere�gnty and �ndependence? We have seen that �n the new

government, as �n the old, the general powers are l�m�ted; and

that the States, �n all unenumerated cases, are left �n the

enjoyment of the�r sovere�gn and �ndependent jur�sd�ct�on. The

truth �s, that the great pr�nc�ples of the Const�tut�on proposed

by the convent�on may be cons�dered less as absolutely new, than

as the expans�on of pr�nc�ples wh�ch are found �n the art�cles of

Confederat�on. The m�sfortune under the latter system has been,

that these pr�nc�ples are so feeble and conf�ned as to just�fy

all the charges of �neff�c�ency wh�ch have been urged aga�nst �t,

and to requ�re a degree of enlargement wh�ch g�ves to the new

system the aspect of an ent�re transformat�on of the old. In one

part�cular �t �s adm�tted that the convent�on have departed from

the tenor of the�r comm�ss�on. Instead of report�ng a plan

requ�r�ng the conf�rmat�on OF THE LEGISLATURES OF ALL THE
STATES,



they have reported a plan wh�ch �s to be conf�rmed by the PEOPLE,

and may be carr�ed �nto effect by NINE STATES ONLY. It �s worthy

of remark that th�s object�on, though the most plaus�ble, has

been the least urged �n the publ�cat�ons wh�ch have swarmed

aga�nst the convent�on. The forbearance can only have proceeded

from an �rres�st�ble conv�ct�on of the absurd�ty of subject�ng

the fate of twelve States to the perverseness or corrupt�on of a

th�rteenth; from the example of �nflex�ble oppos�t�on g�ven by a

MAJORITY of one s�xt�eth of the people of Amer�ca to a measure

approved and called for by the vo�ce of twelve States, compr�s�ng

f�fty-n�ne s�xt�eths of the people an example st�ll fresh �n the

memory and �nd�gnat�on of every c�t�zen who has felt for the

wounded honor and prosper�ty of h�s country. As th�s object�on,

therefore, has been �n a manner wa�ved by those who have

cr�t�c�sed the powers of the convent�on, I d�sm�ss �t w�thout

further observat�on. The THIRD po�nt to be �nqu�red �nto �s, how

far cons�derat�ons of duty ar�s�ng out of the case �tself could

have suppl�ed any defect of regular author�ty. In the preced�ng

�nqu�r�es the powers of the convent�on have been analyzed and

tr�ed w�th the same r�gor, and by the same rules, as �f they had



been real and f�nal powers for the establ�shment of a

Const�tut�on for the Un�ted States. We have seen �n what manner

they have borne the tr�al even on that suppos�t�on. It �s t�me

now to recollect that the powers were merely adv�sory and

recommendatory; that they were so meant by the States, and so

understood by the convent�on; and that the latter have

accord�ngly planned and proposed a Const�tut�on wh�ch �s to be of

no more consequence than the paper on wh�ch �t �s wr�tten, unless

�t be stamped w�th the approbat�on of those to whom �t �s

addressed. Th�s reflect�on places the subject �n a po�nt of v�ew

altogether d�fferent, and w�ll enable us to judge w�th propr�ety

of the course taken by the convent�on. Let us v�ew the ground on

wh�ch the convent�on stood. It may be collected from the�r

proceed�ngs, that they were deeply and unan�mously �mpressed w�th

the cr�s�s, wh�ch had led the�r country almost w�th one vo�ce to

make so s�ngular and solemn an exper�ment for correct�ng the

errors of a system by wh�ch th�s cr�s�s had been produced; that

they were no less deeply and unan�mously conv�nced that such a

reform as they have proposed was absolutely necessary to effect

the purposes of the�r appo�ntment. It could not be unknown to



them that the hopes and expectat�ons of the great body of

c�t�zens, throughout th�s great emp�re, were turned w�th the

keenest anx�ety to the event of the�r del�berat�ons. They had

every reason to bel�eve that the contrary sent�ments ag�tated the

m�nds and bosoms of every external and �nternal foe to the

l�berty and prosper�ty of the Un�ted States. They had seen �n the

or�g�n and progress of the exper�ment, the alacr�ty w�th wh�ch

the PROPOSITION, made by a s�ngle State (V�rg�n�a), towards a

part�al amendment of the Confederat�on, had been attended to and

promoted. They had seen the LIBERTY ASSUMED by a VERY FEW

deput�es from a VERY FEW States, convened at Annapol�s, of



recommend�ng a great and cr�t�cal object, wholly fore�gn to the�r

comm�ss�on, not only just�f�ed by the publ�c op�n�on, but

actually carr�ed �nto effect by twelve out of the th�rteen

States. They had seen, �n a var�ety of �nstances, assumpt�ons by

Congress, not only of recommendatory, but of operat�ve, powers,

warranted, �n the publ�c est�mat�on, by occas�ons and objects

�nf�n�tely less urgent than those by wh�ch the�r conduct was to

be governed. They must have reflected, that �n all great changes

of establ�shed governments, forms ought to g�ve way to substance;

that a r�g�d adherence �n such cases to the former, would render

nom�nal and nugatory the transcendent and prec�ous r�ght of the

people to "abol�sh or alter the�r governments as to them shall

seem most l�kely to effect the�r safety and happ�ness,"2 s�nce

�t �s �mposs�ble for the people spontaneously and un�versally to

move �n concert towards the�r object; and �t �s therefore

essent�al that such changes be �nst�tuted by some INFORMAL AND

UNAUTHORIZED PROPOSITIONS, made by some patr�ot�c and
respectable

c�t�zen or number of c�t�zens. They must have recollected that �t

was by th�s �rregular and assumed pr�v�lege of propos�ng to the



people plans for the�r safety and happ�ness, that the States

were f�rst un�ted aga�nst the danger w�th wh�ch they were

threatened by the�r anc�ent government; that comm�ttees and

congresses were formed for concentrat�ng the�r efforts and

defend�ng the�r r�ghts; and that CONVENTIONS were ELECTED �n
THE

SEVERAL STATES for establ�sh�ng the const�tut�ons under wh�ch

they are now governed; nor could �t have been forgotten that no

l�ttle �ll-t�med scruples, no zeal for adher�ng to ord�nary

forms, were anywhere seen, except �n those who w�shed to �ndulge,

under these masks, the�r secret enm�ty to the substance contended

for. They must have borne �n m�nd, that as the plan to be framed

and proposed was to be subm�tted TO THE PEOPLE
THEMSELVES, the

d�sapprobat�on of th�s supreme author�ty would destroy �t

forever; �ts approbat�on blot out antecedent errors and

�rregular�t�es. It m�ght even have occurred to them, that where a

d�spos�t�on to cav�l preva�led, the�r neglect to execute the

degree of power vested �n them, and st�ll more the�r

recommendat�on of any measure whatever, not warranted by the�r

comm�ss�on, would not less exc�te an�madvers�on, than a



recommendat�on at once of a measure fully commensurate to the

nat�onal ex�genc�es. Had the convent�on, under all these

�mpress�ons, and �n the m�dst of all these cons�derat�ons,

�nstead of exerc�s�ng a manly conf�dence �n the�r country, by

whose conf�dence they had been so pecul�arly d�st�ngu�shed, and

of po�nt�ng out a system capable, �n the�r judgment, of secur�ng

�ts happ�ness, taken the cold and sullen resolut�on of

d�sappo�nt�ng �ts ardent hopes, of sacr�f�c�ng substance to

forms, of comm�tt�ng the dearest �nterests of the�r country to

the uncerta�nt�es of delay and the hazard of events, let me ask

the man who can ra�se h�s m�nd to one elevated concept�on, who

can awaken �n h�s bosom one patr�ot�c emot�on, what judgment

ought to have been pronounced by the �mpart�al world, by the

fr�ends of mank�nd, by every v�rtuous c�t�zen, on the conduct and

character of th�s assembly? Or �f there be a man whose

propens�ty to condemn �s suscept�ble of no control, let me then

ask what sentence he has �n reserve for the twelve States who

USURPED THE POWER of send�ng deput�es to the convent�on, a
body

utterly unknown to the�r const�tut�ons; for Congress, who

recommended the appo�ntment of th�s body, equally unknown to the



Confederat�on; and for the State of New York, �n part�cular,

wh�ch f�rst urged and then compl�ed w�th th�s unauthor�zed

�nterpos�t�on? But that the objectors may be d�sarmed of every

pretext, �t shall be granted for a moment that the convent�on

were ne�ther author�zed by the�r comm�ss�on, nor just�f�ed by

c�rcumstances �n propos�ng a Const�tut�on for the�r country: does

�t follow that the Const�tut�on ought, for that reason alone, to

be rejected? If, accord�ng to the noble precept, �t be lawful to

accept good adv�ce even from an enemy, shall we set the �gnoble

example of refus�ng such adv�ce even when �t �s offered by our

fr�ends? The prudent �nqu�ry, �n all cases, ought surely to be,

not so much FROM WHOM the adv�ce comes, as whether the
adv�ce be

GOOD. The sum of what has been here advanced and proved �s,
that

the charge aga�nst the convent�on of exceed�ng the�r powers,

except �n one �nstance l�ttle urged by the objectors, has no

foundat�on to support �t; that �f they had exceeded the�r powers,

they were not only warranted, but requ�red, as the conf�dent�al

servants of the�r country, by the c�rcumstances �n wh�ch they

were placed, to exerc�se the l�berty wh�ch they assume; and that



f�nally, �f they had v�olated both the�r powers and the�r

obl�gat�ons, �n propos�ng a Const�tut�on, th�s ought nevertheless

to be embraced, �f �t be calculated to accompl�sh the v�ews and

happ�ness of the people of Amer�ca. How far th�s character �s due

to the Const�tut�on, �s the subject under �nvest�gat�on. PUBLIUS.

Connect�cut and Rhode Island. Declarat�on of Independence.

FEDERALIST No. 41

General V�ew of the Powers Conferred by The Const�tut�on

For the Independent Journal.

MADISON

To the People of the State of New York:

THE Const�tut�on proposed by the convent�on may be cons�dered

under two general po�nts of v�ew. The FIRST relates to the sum or

quant�ty of power wh�ch �t vests �n the government, �nclud�ng

the restra�nts �mposed on the States. The SECOND, to the



part�cular structure of the government, and the d�str�but�on of

th�s power among �ts several branches. Under the FIRST v�ew of

the subject, two �mportant quest�ons ar�se: 1. Whether any part

of the powers transferred to the general government be

unnecessary or �mproper? 2. Whether the ent�re mass of them be

dangerous to the port�on of jur�sd�ct�on left �n the several

States? Is the aggregate power of the general government greater

than ought to have been vested �n �t? Th�s �s the FIRST

quest�on. It cannot have escaped those who have attended w�th

candor to the arguments employed aga�nst the extens�ve powers of

the government, that the authors of them have very l�ttle

cons�dered how far these powers were necessary means of atta�n�ng

a necessary end. They have chosen rather to dwell on the

�nconven�ences wh�ch must be unavo�dably blended w�th all

pol�t�cal advantages; and on the poss�ble abuses wh�ch must be

�nc�dent to every power or trust, of wh�ch a benef�c�al use can

be made. Th�s method of handl�ng the subject cannot �mpose on the

good sense of the people of Amer�ca. It may d�splay the subtlety

of the wr�ter; �t may open a boundless f�eld for rhetor�c and

declamat�on; �t may �nflame the pass�ons of the unth�nk�ng, and



may conf�rm the prejud�ces of the m�sth�nk�ng: but cool and

cand�d people w�ll at once reflect, that the purest of human

bless�ngs must have a port�on of alloy �n them; that the cho�ce

must always be made, �f not of the lesser ev�l, at least of the

GREATER, not the PERFECT, good; and that �n every pol�t�cal

�nst�tut�on, a power to advance the publ�c happ�ness �nvolves a

d�scret�on wh�ch may be m�sappl�ed and abused. They w�ll see,

therefore, that �n all cases where power �s to be conferred, the

po�nt f�rst to be dec�ded �s, whether such a power be necessary

to the publ�c good; as the next w�ll be, �n case of an

aff�rmat�ve dec�s�on, to guard as effectually as poss�ble

aga�nst a pervers�on of the power to the publ�c detr�ment. That

we may form a correct judgment on th�s subject, �t w�ll be proper

to rev�ew the several powers conferred on the government of the

Un�on; and that th�s may be the more conven�ently done they may

be reduced �nto d�fferent classes as they relate to the follow�ng

d�fferent objects: 1. Secur�ty aga�nst fore�gn danger; 2.

Regulat�on of the �ntercourse w�th fore�gn nat�ons; 3.

Ma�ntenance of harmony and proper �ntercourse among the States;

4. Certa�n m�scellaneous objects of general ut�l�ty; 5.



Restra�nt of the States from certa�n �njur�ous acts; 6.

Prov�s�ons for g�v�ng due eff�cacy to all these powers. The

powers fall�ng w�th�n the FIRST class are those of declar�ng war

and grant�ng letters of marque; of prov�d�ng arm�es and fleets;

of regulat�ng and call�ng forth the m�l�t�a; of levy�ng and

borrow�ng money. Secur�ty aga�nst fore�gn danger �s one of the

pr�m�t�ve objects of c�v�l soc�ety. It �s an avowed and essent�al

object of the Amer�can Un�on. The powers requ�s�te for atta�n�ng

�t must be effectually conf�ded to the federal counc�ls. Is the

power of declar�ng war necessary? No man w�ll answer th�s

quest�on �n the negat�ve. It would be superfluous, therefore, to

enter �nto a proof of the aff�rmat�ve. The ex�st�ng Confederat�on

establ�shes th�s power �n the most ample form. Is the power of

ra�s�ng arm�es and equ�pp�ng fleets necessary? Th�s �s �nvolved

�n the forego�ng power. It �s �nvolved �n the power of

self-defense. But was �t necessary to g�ve an INDEFINITE POWER

of ra�s�ng TROOPS, as well as prov�d�ng fleets; and of

ma�nta�n�ng both �n PEACE, as well as �n war? The answer to these

quest�ons has been too far ant�c�pated �n another place to adm�t

an extens�ve d�scuss�on of them �n th�s place. The answer �ndeed



seems to be so obv�ous and conclus�ve as scarcely to just�fy such

a d�scuss�on �n any place. W�th what color of propr�ety could the

force necessary for defense be l�m�ted by those who cannot l�m�t

the force of offense? If a federal Const�tut�on could cha�n the

amb�t�on or set bounds to the exert�ons of all other nat�ons,

then �ndeed m�ght �t prudently cha�n the d�scret�on of �ts own

government, and set bounds to the exert�ons for �ts own safety.

How could a read�ness for war �n t�me of peace be safely

proh�b�ted, unless we could proh�b�t, �n l�ke manner, the

preparat�ons and establ�shments of every host�le nat�on? The

means of secur�ty can only be regulated by the means and the

danger of attack. They w�ll, �n fact, be ever determ�ned by these

rules, and by no others. It �s �n va�n to oppose const�tut�onal

barr�ers to the �mpulse of self-preservat�on. It �s worse than �n

va�n; because �t plants �n the Const�tut�on �tself necessary

usurpat�ons of power, every precedent of wh�ch �s a germ of

unnecessary and mult�pl�ed repet�t�ons. If one nat�on ma�nta�ns

constantly a d�sc�pl�ned army, ready for the serv�ce of amb�t�on

or revenge, �t obl�ges the most pac�f�c nat�ons who may be w�th�n

the reach of �ts enterpr�ses to take correspond�ng precaut�ons.



The f�fteenth century was the unhappy epoch of m�l�tary

establ�shments �n the t�me of peace. They were �ntroduced by

Charles VII. of France. All Europe has followed, or been forced

�nto, the example. Had the example not been followed by other

nat�ons, all Europe must long ago have worn the cha�ns of a

un�versal monarch. Were every nat�on except France now to d�sband

�ts peace establ�shments, the same event m�ght follow. The

veteran leg�ons of Rome were an overmatch for the und�sc�pl�ned

valor of all other nat�ons and rendered her the m�stress of the

world. Not the less true �s �t, that the l�bert�es of Rome

proved the f�nal v�ct�m to her m�l�tary tr�umphs; and that the

l�bert�es of Europe, as far as they ever ex�sted, have, w�th few

except�ons, been the pr�ce of her m�l�tary establ�shments. A

stand�ng force, therefore, �s a dangerous, at the same t�me that

�t may be a necessary, prov�s�on. On the smallest scale �t has

�ts �nconven�ences. On an extens�ve scale �ts consequences may be

fatal. On any scale �t �s an object of laudable c�rcumspect�on

and precaut�on. A w�se nat�on w�ll comb�ne all these

cons�derat�ons; and, wh�lst �t does not rashly preclude �tself

from any resource wh�ch may become essent�al to �ts safety, w�ll



exert all �ts prudence �n d�m�n�sh�ng both the necess�ty and the

danger of resort�ng to one wh�ch may be �nausp�c�ous to �ts

l�bert�es. The clearest marks of th�s prudence are stamped on

the proposed Const�tut�on. The Un�on �tself, wh�ch �t cements and

secures, destroys every pretext for a m�l�tary establ�shment

wh�ch could be dangerous. Amer�ca un�ted, w�th a handful of

troops, or w�thout a s�ngle sold�er, exh�b�ts a more forb�dd�ng

posture to fore�gn amb�t�on than Amer�ca d�sun�ted, w�th a

hundred thousand veterans ready for combat. It was remarked, on a

former occas�on, that the want of th�s pretext had saved the

l�bert�es of one nat�on �n Europe. Be�ng rendered by her �nsular

s�tuat�on and her mar�t�me resources �mpregnable to the arm�es of

her ne�ghbors, the rulers of Great Br�ta�n have never been able,

by real or art�f�c�al dangers, to cheat the publ�c �nto an

extens�ve peace establ�shment. The d�stance of the Un�ted States

from the powerful nat�ons of the world g�ves them the same happy

secur�ty. A dangerous establ�shment can never be necessary or

plaus�ble, so long as they cont�nue a un�ted people. But let �t

never, for a moment, be forgotten that they are �ndebted for th�s

advantage to the Un�on alone. The moment of �ts d�ssolut�on w�ll



be the date of a new order of th�ngs. The fears of the weaker, or

the amb�t�on of the stronger States, or Confederac�es, w�ll set

the same example �n the New, as Charles VII. d�d �n the Old

World. The example w�ll be followed here from the same mot�ves

wh�ch produced un�versal �m�tat�on there. Instead of der�v�ng

from our s�tuat�on the prec�ous advantage wh�ch Great Br�ta�n has

der�ved from hers, the face of Amer�ca w�ll be but a copy of that

of the cont�nent of Europe. It w�ll present l�berty everywhere

crushed between stand�ng arm�es and perpetual taxes. The fortunes

of d�sun�ted Amer�ca w�ll be even more d�sastrous than those of

Europe. The sources of ev�l �n the latter are conf�ned to her own

l�m�ts. No super�or powers of another quarter of the globe

�ntr�gue among her r�val nat�ons, �nflame the�r mutual

an�mos�t�es, and render them the �nstruments of fore�gn amb�t�on,

jealousy, and revenge. In Amer�ca the m�ser�es spr�ng�ng from her

�nternal jealous�es, content�ons, and wars, would form a part

only of her lot. A plent�ful add�t�on of ev�ls would have the�r

source �n that relat�on �n wh�ch Europe stands to th�s quarter of

the earth, and wh�ch no other quarter of the earth bears to

Europe. Th�s p�cture of the consequences of d�sun�on cannot be



too h�ghly colored, or too often exh�b�ted. Every man who loves

peace, every man who loves h�s country, every man who loves

l�berty, ought to have �t ever before h�s eyes, that he may

cher�sh �n h�s heart a due attachment to the Un�on of Amer�ca,

and be able to set a due value on the means of preserv�ng �t.

Next to the effectual establ�shment of the Un�on, the best

poss�ble precaut�on aga�nst danger from stand�ng arm�es �s a

l�m�tat�on of the term for wh�ch revenue may be appropr�ated to

the�r support. Th�s precaut�on the Const�tut�on has prudently

added. I w�ll not repeat here the observat�ons wh�ch I flatter

myself have placed th�s subject �n a just and sat�sfactory

l�ght. But �t may not be �mproper to take not�ce of an argument

aga�nst th�s part of the Const�tut�on, wh�ch has been drawn from

the pol�cy and pract�ce of Great Br�ta�n. It �s sa�d that the

cont�nuance of an army �n that k�ngdom requ�res an annual vote of

the leg�slature; whereas the Amer�can Const�tut�on has lengthened

th�s cr�t�cal per�od to two years. Th�s �s the form �n wh�ch the

compar�son �s usually stated to the publ�c: but �s �t a just

form? Is �t a fa�r compar�son? Does the Br�t�sh Const�tut�on

restra�n the parl�amentary d�scret�on to one year? Does the



Amer�can �mpose on the Congress appropr�at�ons for two years? On

the contrary, �t cannot be unknown to the authors of the fallacy

themselves, that the Br�t�sh Const�tut�on f�xes no l�m�t whatever

to the d�scret�on of the leg�slature, and that the Amer�can t�es

down the leg�slature to two years, as the longest adm�ss�ble

term. Had the argument from the Br�t�sh example been truly

stated, �t would have stood thus: The term for wh�ch suppl�es

may be appropr�ated to the army establ�shment, though unl�m�ted

by the Br�t�sh Const�tut�on, has nevertheless, �n pract�ce, been

l�m�ted by parl�amentary d�scret�on to a s�ngle year. Now, �f �n

Great Br�ta�n, where the House of Commons �s elected for seven

years; where so great a proport�on of the members are elected by

so small a proport�on of the people; where the electors are so

corrupted by the representat�ves, and the representat�ves so

corrupted by the Crown, the representat�ve body can possess a

power to make appropr�at�ons to the army for an �ndef�n�te term,

w�thout des�r�ng, or w�thout dar�ng, to extend the term beyond a

s�ngle year, ought not susp�c�on herself to blush, �n pretend�ng

that the representat�ves of the Un�ted States, elected FREELY by

the WHOLE BODY of the people, every SECOND YEAR, cannot be
safely



�ntrusted w�th the d�scret�on over such appropr�at�ons, expressly

l�m�ted to the short per�od of TWO YEARS? A bad cause seldom

fa�ls to betray �tself. Of th�s truth, the management of the

oppos�t�on to the federal government �s an unvar�ed

exempl�f�cat�on. But among all the blunders wh�ch have been

comm�tted, none �s more str�k�ng than the attempt to enl�st on

that s�de the prudent jealousy enterta�ned by the people, of

stand�ng arm�es. The attempt has awakened fully the publ�c

attent�on to that �mportant subject; and has led to

�nvest�gat�ons wh�ch must term�nate �n a thorough and un�versal

conv�ct�on, not only that the const�tut�on has prov�ded the most

effectual guards aga�nst danger from that quarter, but that

noth�ng short of a Const�tut�on fully adequate to the nat�onal

defense and the preservat�on of the Un�on, can save Amer�ca from

as many stand�ng arm�es as �t may be spl�t �nto States or

Confederac�es, and from such a progress�ve augmentat�on, of these

establ�shments �n each, as w�ll render them as burdensome to the

propert�es and om�nous to the l�bert�es of the people, as any

establ�shment that can become necessary, under a un�ted and

eff�c�ent government, must be tolerable to the former and safe to



the latter. The palpable necess�ty of the power to prov�de and

ma�nta�n a navy has protected that part of the Const�tut�on

aga�nst a sp�r�t of censure, wh�ch has spared few other parts. It

must, �ndeed, be numbered among the greatest bless�ngs of

Amer�ca, that as her Un�on w�ll be the only source of her

mar�t�me strength, so th�s w�ll be a pr�nc�pal source of her

secur�ty aga�nst danger from abroad. In th�s respect our

s�tuat�on bears another l�keness to the �nsular advantage of

Great Br�ta�n. The batter�es most capable of repell�ng fore�gn

enterpr�ses on our safety, are happ�ly such as can never be

turned by a perf�d�ous government aga�nst our l�bert�es. The

�nhab�tants of the Atlant�c front�er are all of them deeply

�nterested �n th�s prov�s�on for naval protect�on, and �f they

have h�therto been suffered to sleep qu�etly �n the�r beds; �f

the�r property has rema�ned safe aga�nst the predatory sp�r�t of

l�cent�ous adventurers; �f the�r mar�t�me towns have not yet

been compelled to ransom themselves from the terrors of a

conflagrat�on, by y�eld�ng to the exact�ons of dar�ng and sudden

�nvaders, these �nstances of good fortune are not to be ascr�bed

to the capac�ty of the ex�st�ng government for the protect�on of



those from whom �t cla�ms alleg�ance, but to causes that are

fug�t�ve and fallac�ous. If we except perhaps V�rg�n�a and

Maryland, wh�ch are pecul�arly vulnerable on the�r eastern

front�ers, no part of the Un�on ought to feel more anx�ety on

th�s subject than New York. Her seacoast �s extens�ve. A very

�mportant d�str�ct of the State �s an �sland. The State �tself �s

penetrated by a large nav�gable r�ver for more than f�fty

leagues. The great empor�um of �ts commerce, the great reservo�r

of �ts wealth, l�es every moment at the mercy of events, and may

almost be regarded as a hostage for �gnom�n�ous compl�ances w�th

the d�ctates of a fore�gn enemy, or even w�th the rapac�ous

demands of p�rates and barbar�ans. Should a war be the result of

the precar�ous s�tuat�on of European affa�rs, and all the unruly

pass�ons attend�ng �t be let loose on the ocean, our escape from

�nsults and depredat�ons, not only on that element, but every

part of the other border�ng on �t, w�ll be truly m�raculous. In

the present cond�t�on of Amer�ca, the States more �mmed�ately

exposed to these calam�t�es have noth�ng to hope from the phantom

of a general government wh�ch now ex�sts; and �f the�r s�ngle

resources were equal to the task of fort�fy�ng themselves aga�nst



the danger, the object to be protected would be almost consumed

by the means of protect�ng them. The power of regulat�ng and

call�ng forth the m�l�t�a has been already suff�c�ently

v�nd�cated and expla�ned. The power of levy�ng and borrow�ng

money, be�ng the s�new of that wh�ch �s to be exerted �n the

nat�onal defense, �s properly thrown �nto the same class w�th

�t. Th�s power, also, has been exam�ned already w�th much

attent�on, and has, I trust, been clearly shown to be necessary,

both �n the extent and form g�ven to �t by the Const�tut�on. I

w�ll address one add�t�onal reflect�on only to those who contend

that the power ought to have been restra�ned to external

taxat�on by wh�ch they mean, taxes on art�cles �mported from

other countr�es. It cannot be doubted that th�s w�ll always be a

valuable source of revenue; that for a cons�derable t�me �t must

be a pr�nc�pal source; that at th�s moment �t �s an essent�al

one. But we may form very m�staken �deas on th�s subject, �f we

do not call to m�nd �n our calculat�ons, that the extent of

revenue drawn from fore�gn commerce must vary w�th the

var�at�ons, both �n the extent and the k�nd of �mports; and that

these var�at�ons do not correspond w�th the progress of



populat�on, wh�ch must be the general measure of the publ�c

wants. As long as agr�culture cont�nues the sole f�eld of labor,

the �mportat�on of manufactures must �ncrease as the consumers

mult�ply. As soon as domest�c manufactures are begun by the hands

not called for by agr�culture, the �mported manufactures w�ll

decrease as the numbers of people �ncrease. In a more remote

stage, the �mports may cons�st �n a cons�derable part of raw

mater�als, wh�ch w�ll be wrought �nto art�cles for exportat�on,

and w�ll, therefore, requ�re rather the encouragement of

bount�es, than to be loaded w�th d�scourag�ng dut�es. A system of

government, meant for durat�on, ought to contemplate these

revolut�ons, and be able to accommodate �tself to them. Some,

who have not den�ed the necess�ty of the power of taxat�on, have

grounded a very f�erce attack aga�nst the Const�tut�on, on the

language �n wh�ch �t �s def�ned. It has been urged and echoed,

that the power "to lay and collect taxes, dut�es, �mposts, and

exc�ses, to pay the debts, and prov�de for the common defense and

general welfare of the Un�ted States," amounts to an unl�m�ted

comm�ss�on to exerc�se every power wh�ch may be alleged to be

necessary for the common defense or general welfare. No stronger



proof could be g�ven of the d�stress under wh�ch these wr�ters

labor for object�ons, than the�r stoop�ng to such a

m�sconstruct�on. Had no other enumerat�on or def�n�t�on of the

powers of the Congress been found �n the Const�tut�on, than the

general express�ons just c�ted, the authors of the object�on

m�ght have had some color for �t; though �t would have been

d�ff�cult to f�nd a reason for so awkward a form of descr�b�ng an

author�ty to leg�slate �n all poss�ble cases. A power to destroy

the freedom of the press, the tr�al by jury, or even to regulate

the course of descents, or the forms of conveyances, must be very

s�ngularly expressed by the terms "to ra�se money for the

general welfare. "But what color can the object�on have, when a

spec�f�cat�on of the objects alluded to by these general terms

�mmed�ately follows, and �s not even separated by a longer pause

than a sem�colon? If the d�fferent parts of the same �nstrument

ought to be so expounded, as to g�ve mean�ng to every part wh�ch

w�ll bear �t, shall one part of the same sentence be excluded

altogether from a share �n the mean�ng; and shall the more

doubtful and �ndef�n�te terms be reta�ned �n the�r full extent,

and the clear and prec�se express�ons be den�ed any s�gn�f�cat�on



whatsoever? For what purpose could the enumerat�on of part�cular

powers be �nserted, �f these and all others were meant to be

�ncluded �n the preced�ng general power? Noth�ng �s more natural

nor common than f�rst to use a general phrase, and then to

expla�n and qual�fy �t by a rec�tal of part�culars. But the �dea

of an enumerat�on of part�culars wh�ch ne�ther expla�n nor

qual�fy the general mean�ng, and can have no other effect than to

confound and m�slead, �s an absurd�ty, wh�ch, as we are reduced

to the d�lemma of charg�ng e�ther on the authors of the object�on

or on the authors of the Const�tut�on, we must take the l�berty

of suppos�ng, had not �ts or�g�n w�th the latter. The object�on

here �s the more extraord�nary, as �t appears that the language

used by the convent�on �s a copy from the art�cles of

Confederat�on. The objects of the Un�on among the States, as

descr�bed �n art�cle th�rd, are "the�r common defense, secur�ty

of the�r l�bert�es, and mutual and general welfare. " The terms

of art�cle e�ghth are st�ll more �dent�cal: "All charges of war

and all other expenses that shall be �ncurred for the common

defense or general welfare, and allowed by the Un�ted States �n

Congress, shall be defrayed out of a common treasury," etc. A



s�m�lar language aga�n occurs �n art�cle n�nth. Construe e�ther

of these art�cles by the rules wh�ch would just�fy the

construct�on put on the new Const�tut�on, and they vest �n the

ex�st�ng Congress a power to leg�slate �n all cases whatsoever.

But what would have been thought of that assembly, �f, attach�ng

themselves to these general express�ons, and d�sregard�ng the

spec�f�cat�ons wh�ch ascerta�n and l�m�t the�r �mport, they had

exerc�sed an unl�m�ted power of prov�d�ng for the common defense

and general welfare? I appeal to the objectors themselves,

whether they would �n that case have employed the same reason�ng

�n just�f�cat�on of Congress as they now make use of aga�nst the

convent�on. How d�ff�cult �t �s for error to escape �ts own

condemnat�on! PUBLIUS.

FEDERALIST No. 42

The Powers Conferred by the Const�tut�on Further Cons�dered

From the New York Packet. Tuesday, January 22, 1788.
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To the People of the State of New York:

THE SECOND class of powers, lodged �n the general government,

cons�sts of those wh�ch regulate the �ntercourse w�th fore�gn

nat�ons, to w�t: to make treat�es; to send and rece�ve

ambassadors, other publ�c m�n�sters, and consuls; to def�ne and

pun�sh p�rac�es and felon�es comm�tted on the h�gh seas, and

offenses aga�nst the law of nat�ons; to regulate fore�gn

commerce, �nclud�ng a power to proh�b�t, after the year 1808, the

�mportat�on of slaves, and to lay an �ntermed�ate duty of ten

dollars per head, as a d�scouragement to such �mportat�ons. Th�s

class of powers forms an obv�ous and essent�al branch of the

federal adm�n�strat�on. If we are to be one nat�on �n any

respect, �t clearly ought to be �n respect to other nat�ons. The

powers to make treat�es and to send and rece�ve ambassadors,

speak the�r own propr�ety. Both of them are compr�sed �n the

art�cles of Confederat�on, w�th th�s d�fference only, that the

former �s d�sembarrassed, by the plan of the convent�on, of an

except�on, under wh�ch treat�es m�ght be substant�ally frustrated

by regulat�ons of the States; and that a power of appo�nt�ng and

rece�v�ng "other publ�c m�n�sters and consuls," �s expressly



and very properly added to the former prov�s�on concern�ng

ambassadors. The term ambassador, �f taken str�ctly, as seems to

be requ�red by the second of the art�cles of Confederat�on,

comprehends the h�ghest grade only of publ�c m�n�sters, and

excludes the grades wh�ch the Un�ted States w�ll be most l�kely

to prefer, where fore�gn embass�es may be necessary. And under no

lat�tude of construct�on w�ll the term comprehend consuls. Yet �t

has been found exped�ent, and has been the pract�ce of Congress,

to employ the �nfer�or grades of publ�c m�n�sters, and to send

and rece�ve consuls. It �s true, that where treat�es of commerce

st�pulate for the mutual appo�ntment of consuls, whose funct�ons

are connected w�th commerce, the adm�ss�on of fore�gn consuls may

fall w�th�n the power of mak�ng commerc�al treat�es; and that

where no such treat�es ex�st, the m�ss�on of Amer�can consuls

�nto fore�gn countr�es may PERHAPS be covered under the

author�ty, g�ven by the n�nth art�cle of the Confederat�on, to

appo�nt all such c�v�l off�cers as may be necessary for manag�ng

the general affa�rs of the Un�ted States. But the adm�ss�on of

consuls �nto the Un�ted States, where no prev�ous treaty has

st�pulated �t, seems to have been nowhere prov�ded for. A supply



of the om�ss�on �s one of the lesser �nstances �n wh�ch the

convent�on have �mproved on the model before them. But the most

m�nute prov�s�ons become �mportant when they tend to obv�ate the

necess�ty or the pretext for gradual and unobserved usurpat�ons

of power. A l�st of the cases �n wh�ch Congress have been

betrayed, or forced by the defects of the Confederat�on, �nto

v�olat�ons of the�r chartered author�t�es, would not a l�ttle

surpr�se those who have pa�d no attent�on to the subject; and

would be no �ncons�derable argument �n favor of the new

Const�tut�on, wh�ch seems to have prov�ded no less stud�ously for

the lesser, than the more obv�ous and str�k�ng defects of the

old. The power to def�ne and pun�sh p�rac�es and felon�es

comm�tted on the h�gh seas, and offenses aga�nst the law of

nat�ons, belongs w�th equal propr�ety to the general government,

and �s a st�ll greater �mprovement on the art�cles of

Confederat�on. These art�cles conta�n no prov�s�on for the case

of offenses aga�nst the law of nat�ons; and consequently leave

�t �n the power of any �nd�screet member to embro�l the

Confederacy w�th fore�gn nat�ons. The prov�s�on of the federal

art�cles on the subject of p�rac�es and felon�es extends no



further than to the establ�shment of courts for the tr�al of

these offenses. The def�n�t�on of p�rac�es m�ght, perhaps,

w�thout �nconven�ency, be left to the law of nat�ons; though a

leg�slat�ve def�n�t�on of them �s found �n most mun�c�pal codes.

A def�n�t�on of felon�es on the h�gh seas �s ev�dently

requ�s�te. Felony �s a term of loose s�gn�f�cat�on, even �n the

common law of England; and of var�ous �mport �n the statute law

of that k�ngdom. But ne�ther the common nor the statute law of

that, or of any other nat�on, ought to be a standard for the

proceed�ngs of th�s, unless prev�ously made �ts own by

leg�slat�ve adopt�on. The mean�ng of the term, as def�ned �n the

codes of the several States, would be as �mpract�cable as the

former would be a d�shonorable and �lleg�t�mate gu�de. It �s not

prec�sely the same �n any two of the States; and var�es �n each

w�th every rev�s�on of �ts cr�m�nal laws. For the sake of

certa�nty and un�form�ty, therefore, the power of def�n�ng

felon�es �n th�s case was �n every respect necessary and proper.

The regulat�on of fore�gn commerce, hav�ng fallen w�th�n several

v�ews wh�ch have been taken of th�s subject, has been too fully

d�scussed to need add�t�onal proofs here of �ts be�ng properly



subm�tted to the federal adm�n�strat�on. It were doubtless to be

w�shed, that the power of proh�b�t�ng the �mportat�on of slaves

had not been postponed unt�l the year 1808, or rather that �t had

been suffered to have �mmed�ate operat�on. But �t �s not

d�ff�cult to account, e�ther for th�s restr�ct�on on the general

government, or for the manner �n wh�ch the whole clause �s

expressed. It ought to be cons�dered as a great po�nt ga�ned �n

favor of human�ty, that a per�od of twenty years may term�nate

forever, w�th�n these States, a traff�c wh�ch has so long and so

loudly upbra�ded the barbar�sm of modern pol�cy; that w�th�n that

per�od, �t w�ll rece�ve a cons�derable d�scouragement from the

federal government, and may be totally abol�shed, by a

concurrence of the few States wh�ch cont�nue the unnatural

traff�c, �n the proh�b�tory example wh�ch has been g�ven by so

great a major�ty of the Un�on. Happy would �t be for the

unfortunate Afr�cans, �f an equal prospect lay before them of

be�ng redeemed from the oppress�ons of the�r European brethren!

Attempts have been made to pervert th�s clause �nto an object�on

aga�nst the Const�tut�on, by represent�ng �t on one s�de as a

cr�m�nal tolerat�on of an �ll�c�t pract�ce, and on another as



calculated to prevent voluntary and benef�c�al em�grat�ons from

Europe to Amer�ca. I ment�on these m�sconstruct�ons, not w�th a

v�ew to g�ve them an answer, for they deserve none, but as

spec�mens of the manner and sp�r�t �n wh�ch some have thought f�t

to conduct the�r oppos�t�on to the proposed government. The

powers �ncluded �n the THIRD class are those wh�ch prov�de for

the harmony and proper �ntercourse among the States. Under th�s

head m�ght be �ncluded the part�cular restra�nts �mposed on the

author�ty of the States, and certa�n powers of the jud�c�al

department; but the former are reserved for a d�st�nct class, and

the latter w�ll be part�cularly exam�ned when we arr�ve at the

structure and organ�zat�on of the government. I shall conf�ne

myself to a cursory rev�ew of the rema�n�ng powers comprehended

under th�s th�rd descr�pt�on, to w�t: to regulate commerce among

the several States and the Ind�an tr�bes; to co�n money, regulate

the value thereof, and of fore�gn co�n; to prov�de for the

pun�shment of counterfe�t�ng the current co�n and securet�es of

the Un�ted States; to f�x the standard of we�ghts and measures;

to establ�sh a un�form rule of natural�zat�on, and un�form laws

of bankruptcy, to prescr�be the manner �n wh�ch the publ�c acts,



records, and jud�c�al proceed�ngs of each State shall be proved,

and the effect they shall have �n other States; and to establ�sh

post off�ces and post roads. The defect of power �n the ex�st�ng

Confederacy to regulate the commerce between �ts several
members,

�s �n the number of those wh�ch have been clearly po�nted out by

exper�ence. To the proofs and remarks wh�ch former papers have

brought �nto v�ew on th�s subject, �t may be added that w�thout

th�s supplemental prov�s�on, the great and essent�al power of

regulat�ng fore�gn commerce would have been �ncomplete and

�neffectual. A very mater�al object of th�s power was the rel�ef

of the States wh�ch �mport and export through other States, from

the �mproper contr�but�ons lev�ed on them by the latter. Were

these at l�berty to regulate the trade between State and State,

�t must be foreseen that ways would be found out to load the

art�cles of �mport and export, dur�ng the passage through the�r

jur�sd�ct�on, w�th dut�es wh�ch would fall on the makers of the

latter and the consumers of the former. We may be assured by past

exper�ence, that such a pract�ce would be �ntroduced by future

contr�vances; and both by that and a common knowledge of human

affa�rs, that �t would nour�sh unceas�ng an�mos�t�es, and not



�mprobably term�nate �n ser�ous �nterrupt�ons of the publ�c

tranqu�ll�ty. To those who do not v�ew the quest�on through the

med�um of pass�on or of �nterest, the des�re of the commerc�al

States to collect, �n any form, an �nd�rect revenue from the�r

uncommerc�al ne�ghbors, must appear not less �mpol�t�c than �t �s

unfa�r; s�nce �t would st�mulate the �njured party, by resentment

as well as �nterest, to resort to less conven�ent channels for

the�r fore�gn trade. But the m�ld vo�ce of reason, plead�ng the

cause of an enlarged and permanent �nterest, �s but too often

drowned, before publ�c bod�es as well as �nd�v�duals, by the

clamors of an �mpat�ent av�d�ty for �mmed�ate and �mmoderate

ga�n. The necess�ty of a super�ntend�ng author�ty over the

rec�procal trade of confederated States, has been �llustrated by

other examples as well as our own. In Sw�tzerland, where the

Un�on �s so very sl�ght, each canton �s obl�ged to allow to

merchand�ses a passage through �ts jur�sd�ct�on �nto other

cantons, w�thout an augmentat�on of the tolls. In Germany �t �s a

law of the emp�re, that the pr�nces and states shall not lay

tolls or customs on br�dges, r�vers, or passages, w�thout the

consent of the emperor and the d�et; though �t appears from a



quotat�on �n an antecedent paper, that the pract�ce �n th�s, as

�n many other �nstances �n that confederacy, has not followed the

law, and has produced there the m�sch�efs wh�ch have been

foreseen here. Among the restra�nts �mposed by the Un�on of the

Netherlands on �ts members, one �s, that they shall not establ�sh

�mposts d�sadvantageous to the�r ne�ghbors, w�thout the general

perm�ss�on. The regulat�on of commerce w�th the Ind�an tr�bes �s

very properly unfettered from two l�m�tat�ons �n the art�cles of

Confederat�on, wh�ch render the prov�s�on obscure and

contrad�ctory. The power �s there restra�ned to Ind�ans, not

members of any of the States, and �s not to v�olate or �nfr�nge

the leg�slat�ve r�ght of any State w�th�n �ts own l�m�ts. What

descr�pt�on of Ind�ans are to be deemed members of a State, �s

not yet settled, and has been a quest�on of frequent perplex�ty

and content�on �n the federal counc�ls. And how the trade w�th

Ind�ans, though not members of a State, yet res�d�ng w�th�n �ts

leg�slat�ve jur�sd�ct�on, can be regulated by an external

author�ty, w�thout so far �ntrud�ng on the �nternal r�ghts of

leg�slat�on, �s absolutely �ncomprehens�ble. Th�s �s not the only

case �n wh�ch the art�cles of Confederat�on have �ncons�derately



endeavored to accompl�sh �mposs�b�l�t�es; to reconc�le a part�al

sovere�gnty �n the Un�on, w�th complete sovere�gnty �n the

States; to subvert a mathemat�cal ax�om, by tak�ng away a part,

and lett�ng the whole rema�n. All that need be remarked on the

power to co�n money, regulate the value thereof, and of fore�gn

co�n, �s, that by prov�d�ng for th�s last case, the Const�tut�on

has suppl�ed a mater�al om�ss�on �n the art�cles of

Confederat�on. The author�ty of the ex�st�ng Congress �s

restra�ned to the regulat�on of co�n STRUCK by the�r own

author�ty, or that of the respect�ve States. It must be seen at

once that the proposed un�form�ty �n the VALUE of the current

co�n m�ght be destroyed by subject�ng that of fore�gn co�n to the

d�fferent regulat�ons of the d�fferent States. The pun�shment of

counterfe�t�ng the publ�c secur�t�es, as well as the current

co�n, �s subm�tted of course to that author�ty wh�ch �s to secure

the value of both. The regulat�on of we�ghts and measures �s

transferred from the art�cles of Confederat�on, and �s founded on

l�ke cons�derat�ons w�th the preced�ng power of regulat�ng co�n.

The d�ss�m�lar�ty �n the rules of natural�zat�on has long been

remarked as a fault �n our system, and as lay�ng a foundat�on for



�ntr�cate and del�cate quest�ons. In the fourth art�cle of the

Confederat�on, �t �s declared "that the FREE INHABITANTS of each

of these States, paupers, vagabonds, and fug�t�ves from just�ce,

excepted, shall be ent�tled to all pr�v�leges and �mmun�t�es of

FREE CITIZENS �n the several States; and THE PEOPLE of each
State

shall, �n every other, enjoy all the pr�v�leges of trade and

commerce," etc. There �s a confus�on of language here, wh�ch �s

remarkable. Why the terms FREE INHABITANTS are used �n one
part

of the art�cle, FREE CITIZENS �n another, and PEOPLE �n another;

or what was meant by superadd�ng to "all pr�v�leges and

�mmun�t�es of free c�t�zens," "all the pr�v�leges of trade and

commerce,"

cannot eas�ly be determ�ned. It seems to be a construct�on

scarcely avo�dable, however, that those who come under the

denom�nat�on of FREE INHABITANTS of a State, although not

c�t�zens of such State, are ent�tled, �n every other State, to

all the pr�v�leges of FREE CITIZENS of the latter; that �s, to

greater pr�v�leges than they may be ent�tled to �n the�r own

State: so that �t may be �n the power of a part�cular State, or



rather every State �s la�d under a necess�ty, not only to confer

the r�ghts of c�t�zensh�p �n other States upon any whom �t may

adm�t to such r�ghts w�th�n �tself, but upon any whom �t may

allow to become �nhab�tants w�th�n �ts jur�sd�ct�on. But were an

expos�t�on of the term "�nhab�tants" to be adm�tted wh�ch

would conf�ne the st�pulated pr�v�leges to c�t�zens alone, the

d�ff�culty �s d�m�n�shed only, not removed. The very �mproper

power would st�ll be reta�ned by each State, of natural�z�ng

al�ens �n every other State. In one State, res�dence for a short

term conf�rms all the r�ghts of c�t�zensh�p: �n another,

qual�f�cat�ons of greater �mportance are requ�red. An al�en,

therefore, legally �ncapac�tated for certa�n r�ghts �n the

latter, may, by prev�ous res�dence only �n the former, elude h�s

�ncapac�ty; and thus the law of one State be preposterously

rendered paramount to the law of another, w�th�n the jur�sd�ct�on

of the other. We owe �t to mere casualty, that very ser�ous

embarrassments on th�s subject have been h�therto escaped. By the

laws of several States, certa�n descr�pt�ons of al�ens, who had

rendered themselves obnox�ous, were la�d under �nterd�cts

�ncons�stent not only w�th the r�ghts of c�t�zensh�p but w�th the



pr�v�lege of res�dence. What would have been the consequence, �f

such persons, by res�dence or otherw�se, had acqu�red the

character of c�t�zens under the laws of another State, and then

asserted the�r r�ghts as such, both to res�dence and c�t�zensh�p,

w�th�n the State proscr�b�ng them? Whatever the legal

consequences m�ght have been, other consequences would
probably

have resulted, of too ser�ous a nature not to be prov�ded

aga�nst. The new Const�tut�on has accord�ngly, w�th great

propr�ety, made prov�s�on aga�nst them, and all others proceed�ng

from the defect of the Confederat�on on th�s head, by author�z�ng

the general government to establ�sh a un�form rule of



natural�zat�on throughout the Un�ted States. The power of

establ�sh�ng un�form laws of bankruptcy �s so �nt�mately

connected w�th the regulat�on of commerce, and w�ll prevent so

many frauds where the part�es or the�r property may l�e or be

removed �nto d�fferent States, that the exped�ency of �t seems

not l�kely to be drawn �nto quest�on. The power of prescr�b�ng

by general laws, the manner �n wh�ch the publ�c acts, records and

jud�c�al proceed�ngs of each State shall be proved, and the

effect they shall have �n other States, �s an ev�dent and

valuable �mprovement on the clause relat�ng to th�s subject �n

the art�cles of Confederat�on. The mean�ng of the latter �s

extremely �ndeterm�nate, and can be of l�ttle �mportance under

any �nterpretat�on wh�ch �t w�ll bear. The power here establ�shed

may be rendered a very conven�ent �nstrument of just�ce, and be

part�cularly benef�c�al on the borders of cont�guous States,

where the effects l�able to just�ce may be suddenly and secretly

translated, �n any stage of the process, w�th�n a fore�gn

jur�sd�ct�on. The power of establ�sh�ng post roads must, �n

every v�ew, be a harmless power, and may, perhaps, by jud�c�ous

management, become product�ve of great publ�c conven�ency.



Noth�ng wh�ch tends to fac�l�tate the �ntercourse between the

States can be deemed unworthy of the publ�c care. PUBLIUS.

FEDERALIST No. 43

The Same Subject Cont�nued (The Powers Conferred by the

Const�tut�on Further Cons�dered)

For the Independent Journal.

MADISON

To the People of the State of New York:

THE FOURTH class compr�ses the follow�ng m�scellaneous
powers:1.

A power "to promote the progress of sc�ence and useful arts, by

secur�ng, for a l�m�ted t�me, to authors and �nventors, the

exclus�ve r�ght to the�r respect�ve wr�t�ngs and d�scover�es.

"The ut�l�ty of th�s power w�ll scarcely be quest�oned. The

copyr�ght of authors has been solemnly adjudged, �n Great

Br�ta�n, to be a r�ght of common law. The r�ght to useful

�nvent�ons seems w�th equal reason to belong to the �nventors.



The publ�c good fully co�nc�des �n both cases w�th the cla�ms of

�nd�v�duals. The States cannot separately make effectual

prov�s�ons for e�ther of the cases, and most of them have

ant�c�pated the dec�s�on of th�s po�nt, by laws passed at the

�nstance of Congress. 2. "To exerc�se exclus�ve leg�slat�on, �n

all cases whatsoever, over such d�str�ct (not exceed�ng ten m�les

square) as may, by cess�on of part�cular States and the

acceptance of Congress, become the seat of the government of the

Un�ted States; and to exerc�se l�ke author�ty over all places

purchased by the consent of the leg�slatures of the States �n

wh�ch the same shall be, for the erect�on of forts, magaz�nes,

arsenals, dockyards, and other needful bu�ld�ngs. "The

�nd�spensable necess�ty of complete author�ty at the seat of

government, carr�es �ts own ev�dence w�th �t. It �s a power

exerc�sed by every leg�slature of the Un�on, I m�ght say of the

world, by v�rtue of �ts general supremacy. W�thout �t, not only

the publ�c author�ty m�ght be �nsulted and �ts proceed�ngs

�nterrupted w�th �mpun�ty; but a dependence of the members of the

general government on the State comprehend�ng the seat of the

government, for protect�on �n the exerc�se of the�r duty, m�ght



br�ng on the nat�onal counc�ls an �mputat�on of awe or �nfluence,

equally d�shonorable to the government and d�ssat�sfactory to the

other members of the Confederacy. Th�s cons�derat�on has the more

we�ght, as the gradual accumulat�on of publ�c �mprovements at the

stat�onary res�dence of the government would be both too great a

publ�c pledge to be left �n the hands of a s�ngle State, and

would create so many obstacles to a removal of the government, as

st�ll further to abr�dge �ts necessary �ndependence. The extent

of th�s federal d�str�ct �s suff�c�ently c�rcumscr�bed to sat�sfy

every jealousy of an oppos�te nature. And as �t �s to be

appropr�ated to th�s use w�th the consent of the State ced�ng �t;

as the State w�ll no doubt prov�de �n the compact for the r�ghts

and the consent of the c�t�zens �nhab�t�ng �t; as the �nhab�tants

w�ll f�nd suff�c�ent �nducements of �nterest to become w�ll�ng

part�es to the cess�on; as they w�ll have had the�r vo�ce �n the

elect�on of the government wh�ch �s to exerc�se author�ty over

them; as a mun�c�pal leg�slature for local purposes, der�ved from

the�r own suffrages, w�ll of course be allowed them; and as the

author�ty of the leg�slature of the State, and of the �nhab�tants

of the ceded part of �t, to concur �n the cess�on, w�ll be



der�ved from the whole people of the State �n the�r adopt�on of

the Const�tut�on, every �mag�nable object�on seems to be

obv�ated. The necess�ty of a l�ke author�ty over forts,

magaz�nes, etc., establ�shed by the general government, �s not

less ev�dent. The publ�c money expended on such places, and the

publ�c property depos�ted �n them, requ�res that they should be

exempt from the author�ty of the part�cular State. Nor would �t

be proper for the places on wh�ch the secur�ty of the ent�re

Un�on may depend, to be �n any degree dependent on a part�cular

member of �t. All object�ons and scruples are here also obv�ated,

by requ�r�ng the concurrence of the States concerned, �n every

such establ�shment. 3. "To declare the pun�shment of treason,

but no atta�nder of treason shall work corrupt�on of blood, or

forfe�ture, except dur�ng the l�fe of the person atta�ned. "As

treason may be comm�tted aga�nst the Un�ted States, the author�ty

of the Un�ted States ought to be enabled to pun�sh �t. But as

new-fangled and art�f�c�al treasons have been the great eng�nes

by wh�ch v�olent fact�ons, the natural offspr�ng of free

government, have usually wreaked the�r alternate mal�gn�ty on

each other, the convent�on have, w�th great judgment, opposed a



barr�er to th�s pecul�ar danger, by �nsert�ng a const�tut�onal

def�n�t�on of the cr�me, f�x�ng the proof necessary for

conv�ct�on of �t, and restra�n�ng the Congress, even �n pun�sh�ng

�t, from extend�ng the consequences of gu�lt beyond the person of

�ts author. 4. "To adm�t new States �nto the Un�on; but no new

State shall be formed or erected w�th�n the jur�sd�ct�on of any

other State; nor any State be formed by the junct�on of two or

more States, or parts of States, w�thout the consent of the

leg�slatures of the States concerned, as well as of the Congress.

"In the art�cles of Confederat�on, no prov�s�on �s found on th�s

�mportant subject. Canada was to be adm�tted of r�ght, on her

jo�n�ng �n the measures of the Un�ted States; and the other

COLONIES, by wh�ch were ev�dently meant the other Br�t�sh

colon�es, at the d�scret�on of n�ne States. The eventual

establ�shment of NEW STATES seems to have been overlooked by
the

comp�lers of that �nstrument. We have seen the �nconven�ence of

th�s om�ss�on, and the assumpt�on of power �nto wh�ch Congress

have been led by �t. W�th great propr�ety, therefore, has the new

system suppl�ed the defect. The general precaut�on, that no new

States shall be formed, w�thout the concurrence of the federal



author�ty, and that of the States concerned, �s consonant to the

pr�nc�ples wh�ch ought to govern such transact�ons. The

part�cular precaut�on aga�nst the erect�on of new States, by the

part�t�on of a State w�thout �ts consent, qu�ets the jealousy of

the larger States; as that of the smaller �s qu�eted by a l�ke

precaut�on, aga�nst a junct�on of States w�thout the�r consent.

5. "To d�spose of and make all needful rules and regulat�ons

respect�ng the terr�tory or other property belong�ng to the

Un�ted States, w�th a prov�so, that noth�ng �n the Const�tut�on

shall be so construed as to prejud�ce any cla�ms of the Un�ted

States, or of any part�cular State. "Th�s �s a power of very

great �mportance, and requ�red by cons�derat�ons s�m�lar to those

wh�ch show the propr�ety of the former. The prov�so annexed �s

proper �n �tself, and was probably rendered absolutely necessary

by jealous�es and quest�ons concern�ng the Western terr�tory

suff�c�ently known to the publ�c. 6. "To guarantee to every

State �n the Un�on a republ�can form of government; to protect

each of them aga�nst �nvas�on; and on appl�cat�on of the

leg�slature, or of the execut�ve (when the leg�slature cannot be

convened), aga�nst domest�c v�olence. "In a confederacy founded



on republ�can pr�nc�ples, and composed of republ�can members, the

super�ntend�ng government ought clearly to possess author�ty to

defend the system aga�nst ar�stocrat�c or monarch�al

�nnovat�ons. The more �nt�mate the nature of such a un�on may be,

the greater �nterest have the members �n the pol�t�cal

�nst�tut�ons of each other; and the greater r�ght to �ns�st that

the forms of government under wh�ch the compact was entered �nto

should be SUBSTANTIALLY ma�nta�ned. But a r�ght �mpl�es a
remedy;

and where else could the remedy be depos�ted, than where �t �s

depos�ted by the Const�tut�on? Governments of d�ss�m�lar

pr�nc�ples and forms have been found less adapted to a federal

coal�t�on of any sort, than those of a k�ndred nature. "As the

confederate republ�c of Germany," says Montesqu�eu, "cons�sts

of free c�t�es and petty states, subject to d�fferent pr�nces,

exper�ence shows us that �t �s more �mperfect than that of

Holland and Sw�tzerland. " "Greece was undone," he adds, "as

soon as the k�ng of Macedon obta�ned a seat among the

Amph�ctyons. " In the latter case, no doubt, the

d�sproport�onate force, as well as the monarch�cal form, of the

new confederate, had �ts share of �nfluence on the events. It may



poss�bly be asked, what need there could be of such a

precaut�on, and whether �t may not become a pretext for

alterat�ons �n the State governments, w�thout the concurrence of

the States themselves. These quest�ons adm�t of ready answers. If

the �nterpos�t�on of the general government should not be

needed, the prov�s�on for such an event w�ll be a harmless

superflu�ty only �n the Const�tut�on. But who can say what

exper�ments may be produced by the capr�ce of part�cular States,

by the amb�t�on of enterpr�s�ng leaders, or by the �ntr�gues and

�nfluence of fore�gn powers? To the second quest�on �t may be

answered, that �f the general government should �nterpose by

v�rtue of th�s const�tut�onal author�ty, �t w�ll be, of course,

bound to pursue the author�ty. But the author�ty extends no

further than to a GUARANTY of a republ�can form of government,

wh�ch supposes a pre-ex�st�ng government of the form wh�ch �s to

be guaranteed. As long, therefore, as the ex�st�ng republ�can

forms are cont�nued by the States, they are guaranteed by the

federal Const�tut�on. Whenever the States may choose to

subst�tute other republ�can forms, they have a r�ght to do so,

and to cla�m the federal guaranty for the latter. The only



restr�ct�on �mposed on them �s, that they shall not exchange

republ�can for ant�republ�can Const�tut�ons; a restr�ct�on

wh�ch, �t �s presumed, w�ll hardly be cons�dered as a gr�evance.

A protect�on aga�nst �nvas�on �s due from every soc�ety to the

parts compos�ng �t. The lat�tude of the express�on here used

seems to secure each State, not only aga�nst fore�gn host�l�ty,

but aga�nst amb�t�ous or v�nd�ct�ve enterpr�ses of �ts more

powerful ne�ghbors. The h�story, both of anc�ent and modern

confederac�es, proves that the weaker members of the un�on ought

not to be �nsens�ble to the pol�cy of th�s art�cle. Protect�on

aga�nst domest�c v�olence �s added w�th equal propr�ety. It has

been remarked, that even among the Sw�ss cantons, wh�ch, properly

speak�ng, are not under one government, prov�s�on �s made for

th�s object; and the h�story of that league �nforms us that

mutual a�d �s frequently cla�med and afforded; and as well by

the most democrat�c, as the other cantons. A recent and

well-known event among ourselves has warned us to be prepared
for

emergenc�es of a l�ke nature. At f�rst v�ew, �t m�ght seem not

to square w�th the republ�can theory, to suppose, e�ther that a

major�ty have not the r�ght, or that a m�nor�ty w�ll have the



force, to subvert a government; and consequently, that the

federal �nterpos�t�on can never be requ�red, but when �t would be

�mproper. But theoret�c reason�ng, �n th�s as �n most other

cases, must be qual�f�ed by the lessons of pract�ce. Why may not

�ll�c�t comb�nat�ons, for purposes of v�olence, be formed as

well by a major�ty of a State, espec�ally a small State as by a

major�ty of a county, or a d�str�ct of the same State; and �f

the author�ty of the State ought, �n the latter case, to protect

the local mag�stracy, ought not the federal author�ty, �n the

former, to support the State author�ty? Bes�des, there are

certa�n parts of the State const�tut�ons wh�ch are so �nterwoven

w�th the federal Const�tut�on, that a v�olent blow cannot be

g�ven to the one w�thout commun�cat�ng the wound to the other.

Insurrect�ons �n a State w�ll rarely �nduce a federal

�nterpos�t�on, unless the number concerned �n them bear some

proport�on to the fr�ends of government. It w�ll be much better

that the v�olence �n such cases should be repressed by the

super�ntend�ng power, than that the major�ty should be left to

ma�nta�n the�r cause by a bloody and obst�nate contest. The

ex�stence of a r�ght to �nterpose, w�ll generally prevent the



necess�ty of exert�ng �t. Is �t true that force and r�ght are

necessar�ly on the same s�de �n republ�can governments? May not

the m�nor party possess such a super�or�ty of pecun�ary

resources, of m�l�tary talents and exper�ence, or of secret

succors from fore�gn powers, as w�ll render �t super�or also �n

an appeal to the sword? May not a more compact and advantageous

pos�t�on turn the scale on the same s�de, aga�nst a super�or

number so s�tuated as to be less capable of a prompt and

collected exert�on of �ts strength? Noth�ng can be more

ch�mer�cal than to �mag�ne that �n a tr�al of actual force,

v�ctory may be calculated by the rules wh�ch preva�l �n a census

of the �nhab�tants, or wh�ch determ�ne the event of an elect�on!

May �t not happen, �n f�ne, that the m�nor�ty of CITIZENS may

become a major�ty of PERSONS, by the access�on of al�en

res�dents, of a casual concourse of adventurers, or of those whom

the const�tut�on of the State has not adm�tted to the r�ghts of

suffrage? I take no not�ce of an unhappy spec�es of populat�on

abound�ng �n some of the States, who, dur�ng the calm of regular

government, are sunk below the level of men; but who, �n the

tempestuous scenes of c�v�l v�olence, may emerge �nto the human



character, and g�ve a super�or�ty of strength to any party w�th

wh�ch they may assoc�ate themselves. In cases where �t may be

doubtful on wh�ch s�de just�ce l�es, what better ump�res could

be des�red by two v�olent fact�ons, fly�ng to arms, and tear�ng a

State to p�eces, than the representat�ves of confederate States,

not heated by the local flame? To the �mpart�al�ty of judges,

they would un�te the affect�on of fr�ends. Happy would �t be �f

such a remedy for �ts �nf�rm�t�es could be enjoyed by all free

governments; �f a project equally effectual could be establ�shed

for the un�versal peace of mank�nd! Should �t be asked, what �s

to be the redress for an �nsurrect�on pervad�ng all the States,

and compr�s�ng a super�or�ty of the ent�re force, though not a

const�tut�onal r�ght? the answer must be, that such a case, as

�t would be w�thout the compass of human remed�es, so �t �s

fortunately not w�th�n the compass of human probab�l�ty; and

that �t �s a suff�c�ent recommendat�on of the federal

Const�tut�on, that �t d�m�n�shes the r�sk of a calam�ty for wh�ch

no poss�ble const�tut�on can prov�de a cure. Among the

advantages of a confederate republ�c enumerated by Montesqu�eu,

an �mportant one �s, "that should a popular �nsurrect�on happen



�n one of the States, the others are able to quell �t. Should

abuses creep �nto one part, they are reformed by those that

rema�n sound. "7. "To cons�der all debts contracted, and

engagements entered �nto, before the adopt�on of th�s

Const�tut�on, as be�ng no less val�d aga�nst the Un�ted States,

under th�s Const�tut�on, than under the Confederat�on. "Th�s

can only be cons�dered as a declaratory propos�t�on; and may have

been �nserted, among other reasons, for the sat�sfact�on of the

fore�gn cred�tors of the Un�ted States, who cannot be strangers

to the pretended doctr�ne, that a change �n the pol�t�cal form of

c�v�l soc�ety has the mag�cal effect of d�ssolv�ng �ts moral

obl�gat�ons. Among the lesser cr�t�c�sms wh�ch have been

exerc�sed on the Const�tut�on, �t has been remarked that the

val�d�ty of engagements ought to have been asserted �n favor of

the Un�ted States, as well as aga�nst them; and �n the sp�r�t

wh�ch usually character�zes l�ttle cr�t�cs, the om�ss�on has been

transformed and magn�f�ed �nto a plot aga�nst the nat�onal

r�ghts. The authors of th�s d�scovery may be told, what few

others need to be �nformed of, that as engagements are �n the�r

nature rec�procal, an assert�on of the�r val�d�ty on one s�de,



necessar�ly �nvolves a val�d�ty on the other s�de; and that as

the art�cle �s merely declaratory, the establ�shment of the

pr�nc�ple �n one case �s suff�c�ent for every case. They may be

further told, that every const�tut�on must l�m�t �ts precaut�ons

to dangers that are not altogether �mag�nary; and that no real

danger can ex�st that the government would DARE, w�th, or even

w�thout, th�s const�tut�onal declarat�on before �t, to rem�t the

debts justly due to the publ�c, on the pretext here condemned. 8.

"To prov�de for amendments to be rat�f�ed by three fourths of

the States under two except�ons only. "That useful alterat�ons

w�ll be suggested by exper�ence, could not but be foreseen. It

was requ�s�te, therefore, that a mode for �ntroduc�ng them should

be prov�ded. The mode preferred by the convent�on seems to be

stamped w�th every mark of propr�ety. It guards equally aga�nst

that extreme fac�l�ty, wh�ch would render the Const�tut�on too

mutable; and that extreme d�ff�culty, wh�ch m�ght perpetuate �ts

d�scovered faults. It, moreover, equally enables the general and

the State governments to or�g�nate the amendment of errors, as

they may be po�nted out by the exper�ence on one s�de, or on the

other. The except�on �n favor of the equal�ty of suffrage �n the



Senate, was probably meant as a pallad�um to the res�duary

sovere�gnty of the States, �mpl�ed and secured by that pr�nc�ple

of representat�on �n one branch of the leg�slature; and was

probably �ns�sted on by the States part�cularly attached to that

equal�ty. The other except�on must have been adm�tted on the same

cons�derat�ons wh�ch produced the pr�v�lege defended by �t. 9.

"The rat�f�cat�on of the convent�ons of n�ne States shall be

suff�c�ent for the establ�shment of th�s Const�tut�on between the

States, rat�fy�ng the same. "Th�s art�cle speaks for �tself.

The express author�ty of the people alone could g�ve due val�d�ty

to the Const�tut�on. To have requ�red the unan�mous rat�f�cat�on

of the th�rteen States, would have subjected the essent�al

�nterests of the whole to the capr�ce or corrupt�on of a s�ngle

member. It would have marked a want of fores�ght �n the

convent�on, wh�ch our own exper�ence would have rendered

�nexcusable. Two quest�ons of a very del�cate nature present

themselves on th�s occas�on: 1. On what pr�nc�ple the

Confederat�on, wh�ch stands �n the solemn form of a compact among

the States, can be superseded w�thout the unan�mous consent of

the part�es to �t? 2. What relat�on �s to subs�st between the



n�ne or more States rat�fy�ng the Const�tut�on, and the rema�n�ng

few who do not become part�es to �t? The f�rst quest�on �s

answered at once by recurr�ng to the absolute necess�ty of the

case; to the great pr�nc�ple of self-preservat�on; to the

transcendent law of nature and of nature's God, wh�ch declares

that the safety and happ�ness of soc�ety are the objects at wh�ch

all pol�t�cal �nst�tut�ons a�m, and to wh�ch all such

�nst�tut�ons must be sacr�f�ced. PERHAPS, also, an answer may be

found w�thout search�ng beyond the pr�nc�ples of the compact

�tself. It has been heretofore noted among the defects of the

Confederat�on, that �n many of the States �t had rece�ved no

h�gher sanct�on than a mere leg�slat�ve rat�f�cat�on. The

pr�nc�ple of rec�procal�ty seems to requ�re that �ts obl�gat�on

on the other States should be reduced to the same standard. A

compact between �ndependent sovere�gns, founded on ord�nary acts

of leg�slat�ve author�ty, can pretend to no h�gher val�d�ty than

a league or treaty between the part�es. It �s an establ�shed

doctr�ne on the subject of treat�es, that all the art�cles are

mutually cond�t�ons of each other; that a breach of any one

art�cle �s a breach of the whole treaty; and that a breach,



comm�tted by e�ther of the part�es, absolves the others, and

author�zes them, �f they please, to pronounce the compact

v�olated and vo�d. Should �t unhapp�ly be necessary to appeal to

these del�cate truths for a just�f�cat�on for d�spens�ng w�th

the consent of part�cular States to a d�ssolut�on of the federal

pact, w�ll not the compla�n�ng part�es f�nd �t a d�ff�cult task

to answer the MULTIPLIED and IMPORTANT �nfract�ons w�th wh�ch

they may be confronted? The t�me has been when �t was �ncumbent

on us all to ve�l the �deas wh�ch th�s paragraph exh�b�ts. The

scene �s now changed, and w�th �t the part wh�ch the same mot�ves

d�ctate. The second quest�on �s not less del�cate; and the

flatter�ng prospect of �ts be�ng merely hypothet�cal forb�ds an

overcur�ous d�scuss�on of �t. It �s one of those cases wh�ch must

be left to prov�de for �tself. In general, �t may be observed,

that although no pol�t�cal relat�on can subs�st between the

assent�ng and d�ssent�ng States, yet the moral relat�ons w�ll

rema�n uncancelled. The cla�ms of just�ce, both on one s�de and

on the other, w�ll be �n force, and must be fulf�lled; the

r�ghts of human�ty must �n all cases be duly and mutually

respected; wh�lst cons�derat�ons of a common �nterest, and,



above all, the remembrance of the endear�ng scenes wh�ch are

past, and the ant�c�pat�on of a speedy tr�umph over the obstacles

to reun�on, w�ll, �t �s hoped, not urge �n va�n MODERATION on one

s�de, and PRUDENCE on the other. PUBLIUS.

FEDERALIST No. 44

Restr�ct�ons on the Author�ty of the Several States

From the New York Packet. Fr�day, January 25, 1788.

MADISON

To the People of the State of New York:

A FIFTH class of prov�s�ons �n favor of the federal author�ty

cons�sts of the follow�ng restr�ct�ons on the author�ty of the

several States:1. "No State shall enter �nto any treaty,

all�ance, or confederat�on; grant letters of marque and repr�sal;

co�n money; em�t b�lls of cred�t; make any th�ng but gold and

s�lver a legal tender �n payment of debts; pass any b�ll of



atta�nder, ex-post-facto law, or law �mpa�r�ng the obl�gat�on of

contracts; or grant any t�tle of nob�l�ty. "The proh�b�t�on

aga�nst treat�es, all�ances, and confederat�ons makes a part of

the ex�st�ng art�cles of Un�on; and for reasons wh�ch need no

explanat�on, �s cop�ed �nto the new Const�tut�on. The proh�b�t�on

of letters of marque �s another part of the old system, but �s

somewhat extended �n the new. Accord�ng to the former, letters of

marque could be granted by the States after a declarat�on of war;

accord�ng to the latter, these l�censes must be obta�ned, as well

dur�ng war as prev�ous to �ts declarat�on, from the government of

the Un�ted States. Th�s alterat�on �s fully just�f�ed by the

advantage of un�form�ty �n all po�nts wh�ch relate to fore�gn

powers; and of �mmed�ate respons�b�l�ty to the nat�on �n all

those for whose conduct the nat�on �tself �s to be respons�ble.

The r�ght of co�n�ng money, wh�ch �s here taken from the States,

was left �n the�r hands by the Confederat�on, as a concurrent

r�ght w�th that of Congress, under an except�on �n favor of the

exclus�ve r�ght of Congress to regulate the alloy and value. In

th�s �nstance, also, the new prov�s�on �s an �mprovement on the

old. Wh�lst the alloy and value depended on the general



author�ty, a r�ght of co�nage �n the part�cular States could have

no other effect than to mult�ply expens�ve m�nts and d�vers�fy

the forms and we�ghts of the c�rculat�ng p�eces. The latter

�nconven�ency defeats one purpose for wh�ch the power was

or�g�nally subm�tted to the federal head; and as far as the

former m�ght prevent an �nconven�ent rem�ttance of gold and

s�lver to the central m�nt for reco�nage, the end can be as well

atta�ned by local m�nts establ�shed under the general author�ty.

The extens�on of the proh�b�t�on to b�lls of cred�t must g�ve

pleasure to every c�t�zen, �n proport�on to h�s love of just�ce

and h�s knowledge of the true spr�ngs of publ�c prosper�ty. The

loss wh�ch Amer�ca has susta�ned s�nce the peace, from the

pest�lent effects of paper money on the necessary conf�dence

between man and man, on the necessary conf�dence �n the publ�c

counc�ls, on the �ndustry and morals of the people, and on the

character of republ�can government, const�tutes an enormous debt

aga�nst the States chargeable w�th th�s unadv�sed measure, wh�ch

must long rema�n unsat�sf�ed; or rather an accumulat�on of gu�lt,

wh�ch can be exp�ated no otherw�se than by a voluntary sacr�f�ce

on the altar of just�ce, of the power wh�ch has been the



�nstrument of �t. In add�t�on to these persuas�ve

cons�derat�ons, �t may be observed, that the same reasons wh�ch

show the necess�ty of deny�ng to the States the power of

regulat�ng co�n, prove w�th equal force that they ought not to be

at l�berty to subst�tute a paper med�um �n the place of co�n. Had

every State a r�ght to regulate the value of �ts co�n, there

m�ght be as many d�fferent currenc�es as States, and thus the

�ntercourse among them would be �mpeded; retrospect�ve

alterat�ons �n �ts value m�ght be made, and thus the c�t�zens of

other States be �njured, and an�mos�t�es be k�ndled among the

States themselves. The subjects of fore�gn powers m�ght suffer

from the same cause, and hence the Un�on be d�scred�ted and

embro�led by the �nd�scret�on of a s�ngle member. No one of these

m�sch�efs �s less �nc�dent to a power �n the States to em�t paper

money, than to co�n gold or s�lver. The power to make any th�ng

but gold and s�lver a tender �n payment of debts, �s w�thdrawn

from the States, on the same pr�nc�ple w�th that of �ssu�ng a

paper currency. B�lls of atta�nder, ex-post-facto laws, and laws

�mpa�r�ng the obl�gat�on of contracts, are contrary to the f�rst

pr�nc�ples of the soc�al compact, and to every pr�nc�ple of sound



leg�slat�on. The two former are expressly proh�b�ted by the

declarat�ons pref�xed to some of the State const�tut�ons, and all

of them are proh�b�ted by the sp�r�t and scope of these

fundamental charters. Our own exper�ence has taught us,

nevertheless, that add�t�onal fences aga�nst these dangers ought

not to be om�tted. Very properly, therefore, have the convent�on

added th�s const�tut�onal bulwark �n favor of personal secur�ty

and pr�vate r�ghts; and I am much dece�ved �f they have not, �n

so do�ng, as fa�thfully consulted the genu�ne sent�ments as the

undoubted �nterests of the�r const�tuents. The sober people of

Amer�ca are weary of the fluctuat�ng pol�cy wh�ch has d�rected

the publ�c counc�ls. They have seen w�th regret and �nd�gnat�on

that sudden changes and leg�slat�ve �nterferences, �n cases

affect�ng personal r�ghts, become jobs �n the hands of

enterpr�s�ng and �nfluent�al speculators, and snares to the

more-�ndustr�ous and less-�nformed part of the commun�ty. They

have seen, too, that one leg�slat�ve �nterference �s but the

f�rst l�nk of a long cha�n of repet�t�ons, every subsequent

�nterference be�ng naturally produced by the effects of the

preced�ng. They very r�ghtly �nfer, therefore, that some thorough



reform �s want�ng, wh�ch w�ll ban�sh speculat�ons on publ�c

measures, �nsp�re a general prudence and �ndustry, and g�ve a

regular course to the bus�ness of soc�ety. The proh�b�t�on w�th

respect to t�tles of nob�l�ty �s cop�ed from the art�cles of

Confederat�on and needs no comment. 2. "No State shall, w�thout

the consent of the Congress, lay any �mposts or dut�es on �mports

or exports, except what may be absolutely necessary for execut�ng

�ts �nspect�on laws, and the net produce of all dut�es and

�mposts la�d by any State on �mports or exports, shall be for the

use of the treasury of the Un�ted States; and all such laws shall

be subject to the rev�s�on and control of the Congress. No State

shall, w�thout the consent of Congress, lay any duty on tonnage,

keep troops or sh�ps of war �n t�me of peace, enter �nto any

agreement or compact w�th another State, or w�th a fore�gn power,

or engage �n war unless actually �nvaded, or �n such �mm�nent

danger as w�ll not adm�t of delay. "The restra�nt on the power

of the States over �mports and exports �s enforced by all the

arguments wh�ch prove the necess�ty of subm�tt�ng the regulat�on

of trade to the federal counc�ls. It �s needless, therefore, to

remark further on th�s head, than that the manner �n wh�ch the



restra�nt �s qual�f�ed seems well calculated at once to secure to

the States a reasonable d�scret�on �n prov�d�ng for the

conven�ency of the�r �mports and exports, and to the Un�ted

States a reasonable check aga�nst the abuse of th�s d�scret�on.

The rema�n�ng part�culars of th�s clause fall w�th�n reason�ngs

wh�ch are e�ther so obv�ous, or have been so fully developed,

that they may be passed over w�thout remark. The SIXTH and last

class cons�sts of the several powers and prov�s�ons by wh�ch

eff�cacy �s g�ven to all the rest. 1. Of these the f�rst �s, the

"power to make all laws wh�ch shall be necessary and proper for

carry�ng �nto execut�on the forego�ng powers, and all other

powers vested by th�s Const�tut�on �n the government of the

Un�ted States, or �n any department or off�cer thereof. "Few

parts of the Const�tut�on have been assa�led w�th more

�ntemperance than th�s; yet on a fa�r �nvest�gat�on of �t, no

part can appear more completely �nvulnerable. W�thout the

SUBSTANCE of th�s power, the whole Const�tut�on would be a dead

letter. Those who object to the art�cle, therefore, as a part of

the Const�tut�on, can only mean that the FORM of the prov�s�on �s

�mproper. But have they cons�dered whether a better form could



have been subst�tuted? There are four other poss�ble methods

wh�ch the Const�tut�on m�ght have taken on th�s subject. They

m�ght have cop�ed the second art�cle of the ex�st�ng

Confederat�on, wh�ch would have proh�b�ted the exerc�se of any

power not EXPRESSLY delegated; they m�ght have attempted a

pos�t�ve enumerat�on of the powers comprehended under the
general

terms "necessary and proper"; they m�ght have attempted a

negat�ve enumerat�on of them, by spec�fy�ng the powers excepted

from the general def�n�t�on; they m�ght have been altogether

s�lent on the subject, leav�ng these necessary and proper powers

to construct�on and �nference. Had the convent�on taken the

f�rst method of adopt�ng the second art�cle of Confederat�on, �t

�s ev�dent that the new Congress would be cont�nually exposed, as

the�r predecessors have been, to the alternat�ve of constru�ng

the term "EXPRESSLY" w�th so much r�gor, as to d�sarm the

government of all real author�ty whatever, or w�th so much

lat�tude as to destroy altogether the force of the restr�ct�on.

It would be easy to show, �f �t were necessary, that no �mportant

power, delegated by the art�cles of Confederat�on, has been or

can be executed by Congress, w�thout recurr�ng more or less to



the doctr�ne of CONSTRUCTION or IMPLICATION. As the powers

delegated under the new system are more extens�ve, the
government

wh�ch �s to adm�n�ster �t would f�nd �tself st�ll more d�stressed

w�th the alternat�ve of betray�ng the publ�c �nterests by do�ng

noth�ng, or of v�olat�ng the Const�tut�on by exerc�s�ng powers

�nd�spensably necessary and proper, but, at the same t�me, not

EXPRESSLY granted. Had the convent�on attempted a pos�t�ve

enumerat�on of the powers necessary and proper for carry�ng the�r

other powers �nto effect, the attempt would have �nvolved a

complete d�gest of laws on every subject to wh�ch the

Const�tut�on relates; accommodated too, not only to the ex�st�ng

state of th�ngs, but to all the poss�ble changes wh�ch futur�ty

may produce; for �n every new appl�cat�on of a general power, the

PARTICULAR POWERS, wh�ch are the means of atta�n�ng the
OBJECT of

the general power, must always necessar�ly vary w�th that object,

and be often properly var�ed wh�lst the object rema�ns the same.

Had they attempted to enumerate the part�cular powers or means

not necessary or proper for carry�ng the general powers �nto

execut�on, the task would have been no less ch�mer�cal; and would



have been l�able to th�s further object�on, that every defect �n

the enumerat�on would have been equ�valent to a pos�t�ve grant of

author�ty. If, to avo�d th�s consequence, they had attempted a

part�al enumerat�on of the except�ons, and descr�bed the res�due

by the general terms, NOT NECESSARY OR PROPER, �t must have

happened that the enumerat�on would comprehend a few of the

excepted powers only; that these would be such as would be least

l�kely to be assumed or tolerated, because the enumerat�on would

of course select such as would be least necessary or proper; and

that the unnecessary and �mproper powers �ncluded �n the

res�duum, would be less forc�bly excepted, than �f no part�al

enumerat�on had been made. Had the Const�tut�on been s�lent on

th�s head, there can be no doubt that all the part�cular powers

requ�s�te as means of execut�ng the general powers would have

resulted to the government, by unavo�dable �mpl�cat�on. No ax�om

�s more clearly establ�shed �n law, or �n reason, than that

wherever the end �s requ�red, the means are author�zed; wherever

a general power to do a th�ng �s g�ven, every part�cular power

necessary for do�ng �t �s �ncluded. Had th�s last method,

therefore, been pursued by the convent�on, every object�on now



urged aga�nst the�r plan would rema�n �n all �ts plaus�b�l�ty;

and the real �nconven�ency would be �ncurred of not remov�ng a

pretext wh�ch may be se�zed on cr�t�cal occas�ons for draw�ng

�nto quest�on the essent�al powers of the Un�on. If �t be asked

what �s to be the consequence, �n case the Congress shall

m�sconstrue th�s part of the Const�tut�on, and exerc�se powers

not warranted by �ts true mean�ng, I answer, the same as �f they

should m�sconstrue or enlarge any other power vested �n them; as

�f the general power had been reduced to part�culars, and any one

of these were to be v�olated; the same, �n short, as �f the State

leg�slatures should v�olate the �rrespect�ve const�tut�onal

author�t�es. In the f�rst �nstance, the success of the usurpat�on

w�ll depend on the execut�ve and jud�c�ary departments, wh�ch are

to expound and g�ve effect to the leg�slat�ve acts; and �n the

last resort a remedy must be obta�ned from the people who can, by

the elect�on of more fa�thful representat�ves, annul the acts of

the usurpers. The truth �s, that th�s ult�mate redress may be

more conf�ded �n aga�nst unconst�tut�onal acts of the federal

than of the State leg�slatures, for th�s pla�n reason, that as

every such act of the former w�ll be an �nvas�on of the r�ghts of



the latter, these w�ll be ever ready to mark the �nnovat�on, to

sound the alarm to the people, and to exert the�r local �nfluence

�n effect�ng a change of federal representat�ves. There be�ng no

such �ntermed�ate body between the State leg�slatures and the

people �nterested �n watch�ng the conduct of the former,

v�olat�ons of the State const�tut�ons are more l�kely to rema�n

unnot�ced and unredressed. 2. "Th�s Const�tut�on and the laws

of the Un�ted States wh�ch shall be made �n pursuance thereof,

and all treat�es made, or wh�ch shall be made, under the

author�ty of the Un�ted States, shall be the supreme law of the

land, and the judges �n every State shall be bound thereby, any

th�ng �n the const�tut�on or laws of any State to the contrary

notw�thstand�ng. "The �nd�screet zeal of the adversar�es to the

Const�tut�on has betrayed them �nto an attack on th�s part of �t

also, w�thout wh�ch �t would have been ev�dently and rad�cally

defect�ve. To be fully sens�ble of th�s, we need only suppose for

a moment that the supremacy of the State const�tut�ons had been

left complete by a sav�ng clause �n the�r favor. In the f�rst

place, as these const�tut�ons �nvest the State leg�slatures w�th

absolute sovere�gnty, �n all cases not excepted by the ex�st�ng



art�cles of Confederat�on, all the author�t�es conta�ned �n the

proposed Const�tut�on, so far as they exceed those enumerated �n

the Confederat�on, would have been annulled, and the new
Congress

would have been reduced to the same �mpotent cond�t�on w�th the�r

predecessors. In the next place, as the const�tut�ons of some of

the States do not even expressly and fully recogn�ze the ex�st�ng

powers of the Confederacy, an express sav�ng of the supremacy of

the former would, �n such States, have brought �nto quest�on

every power conta�ned �n the proposed Const�tut�on. In the th�rd

place, as the const�tut�ons of the States d�ffer much from each

other, �t m�ght happen that a treaty or nat�onal law, of great

and equal �mportance to the States, would �nterfere w�th some and

not w�th other const�tut�ons, and would consequently be val�d �n

some of the States, at the same t�me that �t would have no effect

�n others. In f�ne, the world would have seen, for the f�rst

t�me, a system of government founded on an �nvers�on of the

fundamental pr�nc�ples of all government; �t would have seen the

author�ty of the whole soc�ety every where subord�nate to the

author�ty of the parts; �t would have seen a monster, �n wh�ch

the head was under the d�rect�on of the members. 3. "The



Senators and Representat�ves, and the members of the several

State leg�slatures, and all execut�ve and jud�c�al off�cers, both

of the Un�ted States and the several States, shall be bound by

oath or aff�rmat�on to support th�s Const�tut�on. "It has been

asked why �t was thought necessary, that the State mag�stracy

should be bound to support the federal Const�tut�on, and

unnecessary that a l�ke oath should be �mposed on the off�cers of

the Un�ted States, �n favor of the State const�tut�ons. Several

reasons m�ght be ass�gned for the d�st�nct�on. I content myself

w�th one, wh�ch �s obv�ous and conclus�ve. The members of the

federal government w�ll have no agency �n carry�ng the State

const�tut�ons �nto effect. The members and off�cers of the State

governments, on the contrary, w�ll have an essent�al agency �n

g�v�ng effect to the federal Const�tut�on. The elect�on of the

Pres�dent and Senate w�ll depend, �n all cases, on the

leg�slatures of the several States. And the elect�on of the House

of Representat�ves w�ll equally depend on the same author�ty �n

the f�rst �nstance; and w�ll, probably, forever be conducted by

the off�cers, and accord�ng to the laws, of the States. 4. Among

the prov�s�ons for g�v�ng eff�cacy to the federal powers m�ght be



added those wh�ch belong to the execut�ve and jud�c�ary

departments: but as these are reserved for part�cular exam�nat�on

�n another place, I pass them over �n th�s. We have now

rev�ewed, �n deta�l, all the art�cles compos�ng the sum or

quant�ty of power delegated by the proposed Const�tut�on to the

federal government, and are brought to th�s unden�able

conclus�on, that no part of the power �s unnecessary or �mproper

for accompl�sh�ng the necessary objects of the Un�on. The

quest�on, therefore, whether th�s amount of power shall be

granted or not, resolves �tself �nto another quest�on, whether or

not a government commensurate to the ex�genc�es of the Un�on

shall be establ�shed; or, �n other words, whether the Un�on

�tself shall be preserved. PUBLIUS.

FEDERALIST No. 45
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Governments Cons�dered

For the Independent Fournal.



MADISON

To the People of the State of New York:

HAVING shown that no one of the powers transferred to the federal

government �s unnecessary or �mproper, the next quest�on to be

cons�dered �s, whether the whole mass of them w�ll be dangerous

to the port�on of author�ty left �n the several States. The

adversar�es to the plan of the convent�on, �nstead of cons�der�ng

�n the f�rst place what degree of power was absolutely necessary

for the purposes of the federal government, have exhausted

themselves �n a secondary �nqu�ry �nto the poss�ble consequences

of the proposed degree of power to the governments of the

part�cular States. But �f the Un�on, as has been shown, be

essent�al to the secur�ty of the people of Amer�ca aga�nst

fore�gn danger; �f �t be essent�al to the�r secur�ty aga�nst

content�ons and wars among the d�fferent States; �f �t be

essent�al to guard them aga�nst those v�olent and oppress�ve

fact�ons wh�ch emb�tter the bless�ngs of l�berty, and aga�nst



those m�l�tary establ�shments wh�ch must gradually po�son �ts

very founta�n; �f, �n a word, the Un�on be essent�al to the

happ�ness of the people of Amer�ca, �s �t not preposterous, to

urge as an object�on to a government, w�thout wh�ch the objects

of the Un�on cannot be atta�ned, that such a government may

derogate from the �mportance of the governments of the �nd�v�dual

States? Was, then, the Amer�can Revolut�on effected, was the

Amer�can Confederacy formed, was the prec�ous blood of thousands

sp�lt, and the hard-earned substance of m�ll�ons lav�shed, not

that the people of Amer�ca should enjoy peace, l�berty, and

safety, but that the government of the �nd�v�dual States, that

part�cular mun�c�pal establ�shments, m�ght enjoy a certa�n extent

of power, and be arrayed w�th certa�n d�gn�t�es and attr�butes of

sovere�gnty? We have heard of the �mp�ous doctr�ne �n the Old

World, that the people were made for k�ngs, not k�ngs for the

people. Is the same doctr�ne to be rev�ved �n the New, �n another

shape that the sol�d happ�ness of the people �s to be sacr�f�ced

to the v�ews of pol�t�cal �nst�tut�ons of a d�fferent form? It �s

too early for pol�t�c�ans to presume on our forgett�ng that the

publ�c good, the real welfare of the great body of the people, �s



the supreme object to be pursued; and that no form of government

whatever has any other value than as �t may be f�tted for the

atta�nment of th�s object. Were the plan of the convent�on

adverse to the publ�c happ�ness, my vo�ce would be, Reject the

plan. Were the Un�on �tself �ncons�stent w�th the publ�c

happ�ness, �t would be, Abol�sh the Un�on. In l�ke manner, as far

as the sovere�gnty of the States cannot be reconc�led to the

happ�ness of the people, the vo�ce of every good c�t�zen must be,

Let the former be sacr�f�ced to the latter. How far the sacr�f�ce

�s necessary, has been shown. How far the unsacr�f�ced res�due

w�ll be endangered, �s the quest�on before us. Several �mportant

cons�derat�ons have been touched �n the course of these papers,

wh�ch d�scountenance the suppos�t�on that the operat�on of the

federal government w�ll by degrees prove fatal to the State

governments. The more I revolve the subject, the more fully I am

persuaded that the balance �s much more l�kely to be d�sturbed by

the preponderancy of the last than of the f�rst scale. We have

seen, �n all the examples of anc�ent and modern confederac�es,

the strongest tendency cont�nually betray�ng �tself �n the

members, to despo�l the general government of �ts author�t�es,



w�th a very �neffectual capac�ty �n the latter to defend �tself

aga�nst the encroachments. Although, �n most of these examples,

the system has been so d�ss�m�lar from that under cons�derat�on

as greatly to weaken any �nference concern�ng the latter from the

fate of the former, yet, as the States w�ll reta�n, under the

proposed Const�tut�on, a very extens�ve port�on of act�ve

sovere�gnty, the �nference ought not to be wholly d�sregarded. In

the Achaean league �t �s probable that the federal head had a

degree and spec�es of power, wh�ch gave �t a cons�derable

l�keness to the government framed by the convent�on. The Lyc�an

Confederacy, as far as �ts pr�nc�ples and form are transm�tted,

must have borne a st�ll greater analogy to �t. Yet h�story does

not �nform us that e�ther of them ever degenerated, or tended to

degenerate, �nto one consol�dated government. On the contrary, we

know that the ru�n of one of them proceeded from the �ncapac�ty

of the federal author�ty to prevent the d�ssens�ons, and f�nally

the d�sun�on, of the subord�nate author�t�es. These cases are the

more worthy of our attent�on, as the external causes by wh�ch the

component parts were pressed together were much more numerous
and

powerful than �n our case; and consequently less powerful



l�gaments w�th�n would be suff�c�ent to b�nd the members to the

head, and to each other. In the feudal system, we have seen a

s�m�lar propens�ty exempl�f�ed. Notw�thstand�ng the want of

proper sympathy �n every �nstance between the local sovere�gns

and the people, and the sympathy �n some �nstances between the

general sovere�gn and the latter, �t usually happened that the

local sovere�gns preva�led �n the r�valsh�p for encroachments.

Had no external dangers enforced �nternal harmony and

subord�nat�on, and part�cularly, had the local sovere�gns

possessed the affect�ons of the people, the great k�ngdoms �n

Europe would at th�s t�me cons�st of as many �ndependent pr�nces

as there were formerly feudatory barons. The State government

w�ll have the advantage of the Federal government, whether we

compare them �n respect to the �mmed�ate dependence of the one
on

the other; to the we�ght of personal �nfluence wh�ch each s�de

w�ll possess; to the powers respect�vely vested �n them; to the

pred�lect�on and probable support of the people; to the

d�spos�t�on and faculty of res�st�ng and frustrat�ng the measures

of each other. The State governments may be regarded as

const�tuent and essent�al parts of the federal government; wh�lst



the latter �s now�se essent�al to the operat�on or organ�zat�on

of the former. W�thout the �ntervent�on of the State

leg�slatures, the Pres�dent of the Un�ted States cannot be

elected at all. They must �n all cases have a great share �n h�s

appo�ntment, and w�ll, perhaps, �n most cases, of themselves

determ�ne �t. The Senate w�ll be elected absolutely and

exclus�vely by the State leg�slatures. Even the House of

Representat�ves, though drawn �mmed�ately from the people, w�ll

be chosen very much under the �nfluence of that class of men,

whose �nfluence over the people obta�ns for themselves an

elect�on �nto the State leg�slatures. Thus, each of the pr�nc�pal

branches of the federal government w�ll owe �ts ex�stence more or

less to the favor of the State governments, and must consequently

feel a dependence, wh�ch �s much more l�kely to beget a

d�spos�t�on too obsequ�ous than too overbear�ng towards them. On

the other s�de, the component parts of the State governments w�ll

�n no �nstance be �ndebted for the�r appo�ntment to the d�rect

agency of the federal government, and very l�ttle, �f at all, to

the local �nfluence of �ts members. The number of �nd�v�duals

employed under the Const�tut�on of the Un�ted States w�ll be much



smaller than the number employed under the part�cular States.

There w�ll consequently be less of personal �nfluence on the s�de

of the former than of the latter. The members of the leg�slat�ve,

execut�ve, and jud�c�ary departments of th�rteen and more States,

the just�ces of peace, off�cers of m�l�t�a, m�n�ster�al off�cers

of just�ce, w�th all the county, corporat�on, and town off�cers,

for three m�ll�ons and more of people, �nterm�xed, and hav�ng

part�cular acqua�ntance w�th every class and c�rcle of people,

must exceed, beyond all proport�on, both �n number and �nfluence,

those of every descr�pt�on who w�ll be employed �n the

adm�n�strat�on of the federal system. Compare the members of the

three great departments of the th�rteen States, exclud�ng from

the jud�c�ary department the just�ces of peace, w�th the members

of the correspond�ng departments of the s�ngle government of the

Un�on; compare the m�l�t�a off�cers of three m�ll�ons of people

w�th the m�l�tary and mar�ne off�cers of any establ�shment wh�ch

�s w�th�n the compass of probab�l�ty, or, I may add, of

poss�b�l�ty, and �n th�s v�ew alone, we may pronounce the

advantage of the States to be dec�s�ve. If the federal government

�s to have collectors of revenue, the State governments w�ll have



the�rs also. And as those of the former w�ll be pr�nc�pally on

the seacoast, and not very numerous, wh�lst those of the latter

w�ll be spread over the face of the country, and w�ll be very

numerous, the advantage �n th�s v�ew also l�es on the same s�de.

It �s true, that the Confederacy �s to possess, and may exerc�se,

the power of collect�ng �nternal as well as external taxes

throughout the States; but �t �s probable that th�s power w�ll

not be resorted to, except for supplemental purposes of revenue;

that an opt�on w�ll then be g�ven to the States to supply the�r

quotas by prev�ous collect�ons of the�r own; and that the

eventual collect�on, under the �mmed�ate author�ty of the Un�on,

w�ll generally be made by the off�cers, and accord�ng to the

rules, appo�nted by the several States. Indeed �t �s extremely

probable, that �n other �nstances, part�cularly �n the

organ�zat�on of the jud�c�al power, the off�cers of the States

w�ll be clothed w�th the correspondent author�ty of the Un�on.

Should �t happen, however, that separate collectors of �nternal

revenue should be appo�nted under the federal government, the

�nfluence of the whole number would not bear a compar�son w�th

that of the mult�tude of State off�cers �n the oppos�te scale.



W�th�n every d�str�ct to wh�ch a federal collector would be

allotted, there would not be less than th�rty or forty, or even

more, off�cers of d�fferent descr�pt�ons, and many of them

persons of character and we�ght, whose �nfluence would l�e on the

s�de of the State. The powers delegated by the proposed

Const�tut�on to the federal government are few and def�ned. Those

wh�ch are to rema�n �n the State governments are numerous and

�ndef�n�te. The former w�ll be exerc�sed pr�nc�pally on external

objects, as war, peace, negot�at�on, and fore�gn commerce; w�th

wh�ch last the power of taxat�on w�ll, for the most part, be

connected. The powers reserved to the several States w�ll extend

to all the objects wh�ch, �n the ord�nary course of affa�rs,

concern the l�ves, l�bert�es, and propert�es of the people, and

the �nternal order, �mprovement, and prosper�ty of the State. The

operat�ons of the federal government w�ll be most extens�ve and

�mportant �n t�mes of war and danger; those of the State

governments, �n t�mes of peace and secur�ty. As the former

per�ods w�ll probably bear a small proport�on to the latter, the

State governments w�ll here enjoy another advantage over the

federal government. The more adequate, �ndeed, the federal powers



may be rendered to the nat�onal defense, the less frequent w�ll

be those scenes of danger wh�ch m�ght favor the�r ascendancy over

the governments of the part�cular States. If the new Const�tut�on

be exam�ned w�th accuracy and candor, �t w�ll be found that the

change wh�ch �t proposes cons�sts much less �n the add�t�on of

NEW POWERS to the Un�on, than �n the �nv�gorat�on of �ts
ORIGINAL

POWERS. The regulat�on of commerce, �t �s true, �s a new power;

but that seems to be an add�t�on wh�ch few oppose, and from wh�ch

no apprehens�ons are enterta�ned. The powers relat�ng to war and

peace, arm�es and fleets, treat�es and f�nance, w�th the other

more cons�derable powers, are all vested �n the ex�st�ng Congress

by the art�cles of Confederat�on. The proposed change does not

enlarge these powers; �t only subst�tutes a more effectual mode

of adm�n�ster�ng them. The change relat�ng to taxat�on may be

regarded as the most �mportant; and yet the present Congress have

as complete author�ty to REQUIRE of the States �ndef�n�te

suppl�es of money for the common defense and general welfare, as

the future Congress w�ll have to requ�re them of �nd�v�dual

c�t�zens; and the latter w�ll be no more bound than the States

themselves have been, to pay the quotas respect�vely taxed on



them. Had the States compl�ed punctually w�th the art�cles of

Confederat�on, or could the�r compl�ance have been enforced by as

peaceable means as may be used w�th success towards s�ngle

persons, our past exper�ence �s very far from countenanc�ng an

op�n�on, that the State governments would have lost the�r

const�tut�onal powers, and have gradually undergone an ent�re

consol�dat�on. To ma�nta�n that such an event would have ensued,

would be to say at once, that the ex�stence of the State

governments �s �ncompat�ble w�th any system whatever that

accompl�shes the essent�al purposes of the Un�on. PUBLIUS.
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MADISON

To the People of the State of New York:



RESUMING the subject of the last paper, I proceed to �nqu�re

whether the federal government or the State governments w�ll have

the advantage w�th regard to the pred�lect�on and support of the

people. Notw�thstand�ng the d�fferent modes �n wh�ch they are

appo�nted, we must cons�der both of them as substant�ally

dependent on the great body of the c�t�zens of the Un�ted States.

I assume th�s pos�t�on here as �t respects the f�rst, reserv�ng

the proofs for another place. The federal and State governments

are �n fact but d�fferent agents and trustees of the people,

const�tuted w�th d�fferent powers, and des�gned for d�fferent

purposes. The adversar�es of the Const�tut�on seem to have lost

s�ght of the people altogether �n the�r reason�ngs on th�s

subject; and to have v�ewed these d�fferent establ�shments, not

only as mutual r�vals and enem�es, but as uncontrolled by any

common super�or �n the�r efforts to usurp the author�t�es of each

other. These gentlemen must here be rem�nded of the�r error. They

must be told that the ult�mate author�ty, wherever the der�vat�ve

may be found, res�des �n the people alone, and that �t w�ll not

depend merely on the comparat�ve amb�t�on or address of the

d�fferent governments, whether e�ther, or wh�ch of them, w�ll be



able to enlarge �ts sphere of jur�sd�ct�on at the expense of the

other. Truth, no less than decency, requ�res that the event �n

every case should be supposed to depend on the sent�ments and

sanct�on of the�r common const�tuents. Many cons�derat�ons,

bes�des those suggested on a former occas�on, seem to place �t

beyond doubt that the f�rst and most natural attachment of the

people w�ll be to the governments of the�r respect�ve States.

Into the adm�n�strat�on of these a greater number of �nd�v�duals

w�ll expect to r�se. From the g�ft of these a greater number of

off�ces and emoluments w�ll flow. By the super�ntend�ng care of

these, all the more domest�c and personal �nterests of the people

w�ll be regulated and prov�ded for. W�th the affa�rs of these,

the people w�ll be more fam�l�arly and m�nutely conversant. And

w�th the members of these, w�ll a greater proport�on of the

people have the t�es of personal acqua�ntance and fr�endsh�p, and

of fam�ly and party attachments; on the s�de of these,

therefore, the popular b�as may well be expected most strongly to

�ncl�ne. Exper�ence speaks the same language �n th�s case. The

federal adm�n�strat�on, though h�therto very defect�ve �n

compar�son w�th what may be hoped under a better system, had,



dur�ng the war, and part�cularly wh�lst the �ndependent fund of

paper em�ss�ons was �n cred�t, an act�v�ty and �mportance as

great as �t can well have �n any future c�rcumstances whatever.

It was engaged, too, �n a course of measures wh�ch had for the�r

object the protect�on of everyth�ng that was dear, and the

acqu�s�t�on of everyth�ng that could be des�rable to the people

at large. It was, nevertheless, �nvar�ably found, after the

trans�ent enthus�asm for the early Congresses was over, that the

attent�on and attachment of the people were turned anew to the�r

own part�cular governments; that the federal counc�l was at no

t�me the �dol of popular favor; and that oppos�t�on to proposed

enlargements of �ts powers and �mportance was the s�de usually

taken by the men who w�shed to bu�ld the�r pol�t�cal consequence

on the prepossess�ons of the�r fellow-c�t�zens. If, therefore,

as has been elsewhere remarked, the people should �n future

become more part�al to the federal than to the State governments,

the change can only result from such man�fest and �rres�st�ble

proofs of a better adm�n�strat�on, as w�ll overcome all the�r

antecedent propens�t�es. And �n that case, the people ought not

surely to be precluded from g�v�ng most of the�r conf�dence where



they may d�scover �t to be most due; but even �n that case the

State governments could have l�ttle to apprehend, because �t �s

only w�th�n a certa�n sphere that the federal power can, �n the

nature of th�ngs, be advantageously adm�n�stered. The rema�n�ng

po�nts on wh�ch I propose to compare the federal and State

governments, are the d�spos�t�on and the faculty they may

respect�vely possess, to res�st and frustrate the measures of

each other. It has been already proved that the members of the

federal w�ll be more dependent on the members of the State

governments, than the latter w�ll be on the former. It has

appeared also, that the prepossess�ons of the people, on whom

both w�ll depend, w�ll be more on the s�de of the State

governments, than of the federal government. So far as the

d�spos�t�on of each towards the other may be �nfluenced by these

causes, the State governments must clearly have the advantage.

But �n a d�st�nct and very �mportant po�nt of v�ew, the advantage

w�ll l�e on the same s�de. The prepossess�ons, wh�ch the members

themselves w�ll carry �nto the federal government, w�ll generally

be favorable to the States; wh�lst �t w�ll rarely happen, that

the members of the State governments w�ll carry �nto the publ�c



counc�ls a b�as �n favor of the general government. A local

sp�r�t w�ll �nfall�bly preva�l much more �n the members of

Congress, than a nat�onal sp�r�t w�ll preva�l �n the leg�slatures

of the part�cular States. Every one knows that a great proport�on

of the errors comm�tted by the State leg�slatures proceeds from

the d�spos�t�on of the members to sacr�f�ce the comprehens�ve and

permanent �nterest of the State, to the part�cular and separate

v�ews of the count�es or d�str�cts �n wh�ch they res�de. And �f

they do not suff�c�ently enlarge the�r pol�cy to embrace the

collect�ve welfare of the�r part�cular State, how can �t be

�mag�ned that they w�ll make the aggregate prosper�ty of the

Un�on, and the d�gn�ty and respectab�l�ty of �ts government, the

objects of the�r affect�ons and consultat�ons? For the same

reason that the members of the State leg�slatures w�ll be

unl�kely to attach themselves suff�c�ently to nat�onal objects,

the members of the federal leg�slature w�ll be l�kely to attach

themselves too much to local objects. The States w�ll be to the

latter what count�es and towns are to the former. Measures w�ll

too often be dec�ded accord�ng to the�r probable effect, not on

the nat�onal prosper�ty and happ�ness, but on the prejud�ces,



�nterests, and pursu�ts of the governments and people of the

�nd�v�dual States. What �s the sp�r�t that has �n general

character�zed the proceed�ngs of Congress? A perusal of the�r

journals, as well as the cand�d acknowledgments of such as have

had a seat �n that assembly, w�ll �nform us, that the members

have but too frequently d�splayed the character, rather of

part�sans of the�r respect�ve States, than of �mpart�al guard�ans

of a common �nterest; that where on one occas�on �mproper

sacr�f�ces have been made of local cons�derat�ons, to the

aggrand�zement of the federal government, the great �nterests of

the nat�on have suffered on a hundred, from an undue attent�on to

the local prejud�ces, �nterests, and v�ews of the part�cular

States. I mean not by these reflect�ons to �ns�nuate, that the

new federal government w�ll not embrace a more enlarged plan of

pol�cy than the ex�st�ng government may have pursued; much less,

that �ts v�ews w�ll be as conf�ned as those of the State

leg�slatures; but only that �t w�ll partake suff�c�ently of the

sp�r�t of both, to be d�s�ncl�ned to �nvade the r�ghts of the

�nd�v�dual States, or the preorgat�ves of the�r governments. The

mot�ves on the part of the State governments, to augment the�r



prerogat�ves by defalcat�ons from the federal government, w�ll be

overruled by no rec�procal pred�spos�t�ons �n the members. Were

�t adm�tted, however, that the Federal government may feel an

equal d�spos�t�on w�th the State governments to extend �ts power

beyond the due l�m�ts, the latter would st�ll have the advantage

�n the means of defeat�ng such encroachments. If an act of a

part�cular State, though unfr�endly to the nat�onal government,

be generally popular �n that State and should not too grossly

v�olate the oaths of the State off�cers, �t �s executed

�mmed�ately and, of course, by means on the spot and depend�ng on

the State alone. The oppos�t�on of the federal government, or the

�nterpos�t�on of federal off�cers, would but �nflame the zeal of

all part�es on the s�de of the State, and the ev�l could not be

prevented or repa�red, �f at all, w�thout the employment of means

wh�ch must always be resorted to w�th reluctance and d�ff�culty.

On the other hand, should an unwarrantable measure of the federal

government be unpopular �n part�cular States, wh�ch would seldom

fa�l to be the case, or even a warrantable measure be so, wh�ch

may somet�mes be the case, the means of oppos�t�on to �t are

powerful and at hand. The d�squ�etude of the people; the�r



repugnance and, perhaps, refusal to co-operate w�th the off�cers

of the Un�on; the frowns of the execut�ve mag�stracy of the

State; the embarrassments created by leg�slat�ve dev�ces, wh�ch

would often be added on such occas�ons, would oppose, �n any

State, d�ff�cult�es not to be desp�sed; would form, �n a large

State, very ser�ous �mped�ments; and where the sent�ments of

several adjo�n�ng States happened to be �n un�son, would present

obstruct�ons wh�ch the federal government would hardly be w�ll�ng

to encounter. But amb�t�ous encroachments of the federal

government, on the author�ty of the State governments, would not

exc�te the oppos�t�on of a s�ngle State, or of a few States

only. They would be s�gnals of general alarm. Every government

would espouse the common cause. A correspondence would be

opened. Plans of res�stance would be concerted. One sp�r�t would

an�mate and conduct the whole. The same comb�nat�ons, �n short,

would result from an apprehens�on of the federal, as was produced

by the dread of a fore�gn, yoke; and unless the projected

�nnovat�ons should be voluntar�ly renounced, the same appeal to

a tr�al of force would be made �n the one case as was made �n the

other. But what degree of madness could ever dr�ve the federal



government to such an extrem�ty. In the contest w�th Great

Br�ta�n, one part of the emp�re was employed aga�nst the other.

The more numerous part �nvaded the r�ghts of the less numerous

part. The attempt was unjust and unw�se; but �t was not �n

speculat�on absolutely ch�mer�cal. But what would be the contest

�n the case we are suppos�ng? Who would be the part�es? A few

representat�ves of the people would be opposed to the people

themselves; or rather one set of representat�ves would be

contend�ng aga�nst th�rteen sets of representat�ves, w�th the

whole body of the�r common const�tuents on the s�de of the

latter. The only refuge left for those who prophesy the downfall

of the State governments �s the v�s�onary suppos�t�on that the

federal government may prev�ously accumulate a m�l�tary force for

the projects of amb�t�on. The reason�ngs conta�ned �n these

papers must have been employed to l�ttle purpose �ndeed, �f �t

could be necessary now to d�sprove the real�ty of th�s danger.

That the people and the States should, for a suff�c�ent per�od of

t�me, elect an un�nterrupted success�on of men ready to betray

both; that the tra�tors should, throughout th�s per�od,

un�formly and systemat�cally pursue some f�xed plan for the



extens�on of the m�l�tary establ�shment; that the governments

and the people of the States should s�lently and pat�ently behold

the gather�ng storm, and cont�nue to supply the mater�als, unt�l

�t should be prepared to burst on the�r own heads, must appear to

every one more l�ke the �ncoherent dreams of a del�r�ous

jealousy, or the m�sjudged exaggerat�ons of a counterfe�t zeal,

than l�ke the sober apprehens�ons of genu�ne patr�ot�sm.

Extravagant as the suppos�t�on �s, let �t however be made. Let a

regular army, fully equal to the resources of the country, be

formed; and let �t be ent�rely at the devot�on of the federal

government; st�ll �t would not be go�ng too far to say, that the

State governments, w�th the people on the�r s�de, would be able

to repel the danger. The h�ghest number to wh�ch, accord�ng to

the best computat�on, a stand�ng army can be carr�ed �n any

country, does not exceed one hundredth part of the whole number

of souls; or one twenty-f�fth part of the number able to bear

arms. Th�s proport�on would not y�eld, �n the Un�ted States, an

army of more than twenty-f�ve or th�rty thousand men. To these

would be opposed a m�l�t�a amount�ng to near half a m�ll�on of

c�t�zens w�th arms �n the�r hands, off�cered by men chosen from



among themselves, f�ght�ng for the�r common l�bert�es, and un�ted

and conducted by governments possess�ng the�r affect�ons and

conf�dence. It may well be doubted, whether a m�l�t�a thus

c�rcumstanced could ever be conquered by such a proport�on of

regular troops. Those who are best acqua�nted w�th the last

successful res�stance of th�s country aga�nst the Br�t�sh arms,

w�ll be most �ncl�ned to deny the poss�b�l�ty of �t. Bes�des the

advantage of be�ng armed, wh�ch the Amer�cans possess over the

people of almost every other nat�on, the ex�stence of

subord�nate governments, to wh�ch the people are attached, and by

wh�ch the m�l�t�a off�cers are appo�nted, forms a barr�er aga�nst

the enterpr�ses of amb�t�on, more �nsurmountable than any wh�ch a

s�mple government of any form can adm�t of. Notw�thstand�ng the

m�l�tary establ�shments �n the several k�ngdoms of Europe, wh�ch

are carr�ed as far as the publ�c resources w�ll bear, the

governments are afra�d to trust the people w�th arms. And �t �s

not certa�n, that w�th th�s a�d alone they would not be able to

shake off the�r yokes. But were the people to possess the

add�t�onal advantages of local governments chosen by themselves,

who could collect the nat�onal w�ll and d�rect the nat�onal



force, and of off�cers appo�nted out of the m�l�t�a, by these

governments, and attached both to them and to the m�l�t�a, �t may

be aff�rmed w�th the greatest assurance, that the throne of every

tyranny �n Europe would be speed�ly overturned �n sp�te of the

leg�ons wh�ch surround �t. Let us not �nsult the free and gallant

c�t�zens of Amer�ca w�th the susp�c�on, that they would be less

able to defend the r�ghts of wh�ch they would be �n actual

possess�on, than the debased subjects of arb�trary power would be

to rescue the�rs from the hands of the�r oppressors. Let us

rather no longer �nsult them w�th the suppos�t�on that they can

ever reduce themselves to the necess�ty of mak�ng the exper�ment,

by a bl�nd and tame subm�ss�on to the long tra�n of �ns�d�ous

measures wh�ch must precede and produce �t. The argument under

the present head may be put �nto a very conc�se form, wh�ch

appears altogether conclus�ve. E�ther the mode �n wh�ch the

federal government �s to be constructed w�ll render �t

suff�c�ently dependent on the people, or �t w�ll not. On the

f�rst suppos�t�on, �t w�ll be restra�ned by that dependence from

form�ng schemes obnox�ous to the�r const�tuents. On the other

suppos�t�on, �t w�ll not possess the conf�dence of the people,



and �ts schemes of usurpat�on w�ll be eas�ly defeated by the

State governments, who w�ll be supported by the people. On

summ�ng up the cons�derat�ons stated �n th�s and the last paper,

they seem to amount to the most conv�nc�ng ev�dence, that the

powers proposed to be lodged �n the federal government are as

l�ttle form�dable to those reserved to the �nd�v�dual States, as

they are �nd�spensably necessary to accompl�sh the purposes of

the Un�on; and that all those alarms wh�ch have been sounded, of

a med�tated and consequent�al ann�h�lat�on of the State

governments, must, on the most favorable �nterpretat�on, be

ascr�bed to the ch�mer�cal fears of the authors of them. PUBLIUS.
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To the People of the State of New York:

HAVING rev�ewed the general form of the proposed government and

the general mass of power allotted to �t, I proceed to exam�ne

the part�cular structure of th�s government, and the d�str�but�on

of th�s mass of power among �ts const�tuent parts. One of the

pr�nc�pal object�ons �nculcated by the more respectable

adversar�es to the Const�tut�on, �s �ts supposed v�olat�on of the

pol�t�cal max�m, that the leg�slat�ve, execut�ve, and jud�c�ary

departments ought to be separate and d�st�nct. In the structure

of the federal government, no regard, �t �s sa�d, seems to have

been pa�d to th�s essent�al precaut�on �n favor of l�berty. The

several departments of power are d�str�buted and blended �n such

a manner as at once to destroy all symmetry and beauty of form,

and to expose some of the essent�al parts of the ed�f�ce to the

danger of be�ng crushed by the d�sproport�onate we�ght of other

parts. No pol�t�cal truth �s certa�nly of greater �ntr�ns�c

value, or �s stamped w�th the author�ty of more enl�ghtened

patrons of l�berty, than that on wh�ch the object�on �s founded.

The accumulat�on of all powers, leg�slat�ve, execut�ve, and

jud�c�ary, �n the same hands, whether of one, a few, or many, and



whether hered�tary, selfappo�nted, or elect�ve, may justly be

pronounced the very def�n�t�on of tyranny. Were the federal

Const�tut�on, therefore, really chargeable w�th the accumulat�on

of power, or w�th a m�xture of powers, hav�ng a dangerous

tendency to such an accumulat�on, no further arguments would be

necessary to �nsp�re a un�versal reprobat�on of the system. I

persuade myself, however, that �t w�ll be made apparent to every

one, that the charge cannot be supported, and that the max�m on

wh�ch �t rel�es has been totally m�sconce�ved and m�sappl�ed. In

order to form correct �deas on th�s �mportant subject, �t w�ll be

proper to �nvest�gate the sense �n wh�ch the preservat�on of

l�berty requ�res that the three great departments of power should

be separate and d�st�nct. The oracle who �s always consulted and

c�ted on th�s subject �s the celebrated Montesqu�eu. If he be not

the author of th�s �nvaluable precept �n the sc�ence of pol�t�cs,

he has the mer�t at least of d�splay�ng and recommend�ng �t most

effectually to the attent�on of mank�nd. Let us endeavor, �n the

f�rst place, to ascerta�n h�s mean�ng on th�s po�nt. The Br�t�sh

Const�tut�on was to Montesqu�eu what Homer has been to the

d�dact�c wr�ters on ep�c poetry. As the latter have cons�dered



the work of the �mmortal bard as the perfect model from wh�ch the

pr�nc�ples and rules of the ep�c art were to be drawn, and by

wh�ch all s�m�lar works were to be judged, so th�s great

pol�t�cal cr�t�c appears to have v�ewed the Const�tut�on of

England as the standard, or to use h�s own express�on, as the

m�rror of pol�t�cal l�berty; and to have del�vered, �n the form

of elementary truths, the several character�st�c pr�nc�ples of

that part�cular system. That we may be sure, then, not to m�stake

h�s mean�ng �n th�s case, let us recur to the source from wh�ch

the max�m was drawn. On the sl�ghtest v�ew of the Br�t�sh

Const�tut�on, we must perce�ve that the leg�slat�ve, execut�ve,

and jud�c�ary departments are by no means totally separate and

d�st�nct from each other. The execut�ve mag�strate forms an

�ntegral part of the leg�slat�ve author�ty. He alone has the

prerogat�ve of mak�ng treat�es w�th fore�gn sovere�gns, wh�ch,

when made, have, under certa�n l�m�tat�ons, the force of

leg�slat�ve acts. All the members of the jud�c�ary department are

appo�nted by h�m, can be removed by h�m on the address of the two

Houses of Parl�ament, and form, when he pleases to consult them,

one of h�s const�tut�onal counc�ls. One branch of the leg�slat�ve



department forms also a great const�tut�onal counc�l to the

execut�ve ch�ef, as, on another hand, �t �s the sole depos�tary

of jud�c�al power �n cases of �mpeachment, and �s �nvested w�th

the supreme appellate jur�sd�ct�on �n all other cases. The

judges, aga�n, are so far connected w�th the leg�slat�ve

department as often to attend and part�c�pate �n �ts

del�berat�ons, though not adm�tted to a leg�slat�ve vote. From

these facts, by wh�ch Montesqu�eu was gu�ded, �t may clearly be

�nferred that, �n say�ng "There can be no l�berty where the

leg�slat�ve and execut�ve powers are un�ted �n the same person,

or body of mag�strates," or, "�f the power of judg�ng be not

separated from the leg�slat�ve and execut�ve powers," he d�d not

mean that these departments ought to have no PARTIAL AGENCY
�n,

or no CONTROL over, the acts of each other. H�s mean�ng, as h�s

own words �mport, and st�ll more conclus�vely as �llustrated by

the example �n h�s eye, can amount to no more than th�s, that

where the WHOLE power of one department �s exerc�sed by the
same

hands wh�ch possess the WHOLE power of another department, the

fundamental pr�nc�ples of a free const�tut�on are subverted. Th�s



would have been the case �n the const�tut�on exam�ned by h�m, �f

the k�ng, who �s the sole execut�ve mag�strate, had possessed

also the complete leg�slat�ve power, or the supreme

adm�n�strat�on of just�ce; or �f the ent�re leg�slat�ve body had

possessed the supreme jud�c�ary, or the supreme execut�ve

author�ty. Th�s, however, �s not among the v�ces of that

const�tut�on. The mag�strate �n whom the whole execut�ve power

res�des cannot of h�mself make a law, though he can put a

negat�ve on every law; nor adm�n�ster just�ce �n person, though

he has the appo�ntment of those who do adm�n�ster �t. The judges

can exerc�se no execut�ve prerogat�ve, though they are shoots

from the execut�ve stock; nor any leg�slat�ve funct�on, though

they may be adv�sed w�th by the leg�slat�ve counc�ls. The ent�re

leg�slature can perform no jud�c�ary act, though by the jo�nt act

of two of �ts branches the judges may be removed from the�r

off�ces, and though one of �ts branches �s possessed of the

jud�c�al power �n the last resort. The ent�re leg�slature, aga�n,

can exerc�se no execut�ve prerogat�ve, though one of �ts branches

const�tutes the supreme execut�ve mag�stracy, and another, on the

�mpeachment of a th�rd, can try and condemn all the subord�nate



off�cers �n the execut�ve department. The reasons on wh�ch

Montesqu�eu grounds h�s max�m are a further demonstrat�on of h�s

mean�ng. "When the leg�slat�ve and execut�ve powers are un�ted

�n the same person or body," says he, "there can be no l�berty,

because apprehens�ons may ar�se lest THE SAME monarch or
senate

should ENACT tyrann�cal laws to EXECUTE them �n a tyrann�cal

manner. " Aga�n: "Were the power of judg�ng jo�ned w�th the

leg�slat�ve, the l�fe and l�berty of the subject would be exposed

to arb�trary control, for THE JUDGE would then be THE
LEGISLATOR.

Were �t jo�ned to the execut�ve power, THE JUDGE m�ght behave

w�th all the v�olence of AN OPPRESSOR. " Some of these reasons

are more fully expla�ned �n other passages; but br�efly stated as

they are here, they suff�c�ently establ�sh the mean�ng wh�ch we

have put on th�s celebrated max�m of th�s celebrated author.

If we look �nto the const�tut�ons of the several States, we f�nd

that, notw�thstand�ng the emphat�cal and, �n some �nstances, the

unqual�f�ed terms �n wh�ch th�s ax�om has been la�d down, there

�s not a s�ngle �nstance �n wh�ch the several departments of

power have been kept absolutely separate and d�st�nct. New



Hampsh�re, whose const�tut�on was the last formed, seems to have

been fully aware of the �mposs�b�l�ty and �nexped�ency of

avo�d�ng any m�xture whatever of these departments, and has

qual�f�ed the doctr�ne by declar�ng "that the leg�slat�ve,

execut�ve, and jud�c�ary powers ought to be kept as separate

from, and �ndependent of, each other AS THE NATURE OF A FREE

GOVERNMENT WILL ADMIT; OR AS IS CONSISTENT WITH THAT CHAIN OF

CONNECTION THAT BINDS THE WHOLE FABRIC OF THE CONSTITUTION IN
ONE

INDISSOLUBLE BOND OF UNITY AND AMITY. " Her const�tut�on

accord�ngly m�xes these departments �n several respects. The

Senate, wh�ch �s a branch of the leg�slat�ve department, �s also

a jud�c�al tr�bunal for the tr�al of �mpeachments. The

Pres�dent, who �s the head of the execut�ve department, �s the

pres�d�ng member also of the Senate; and, bes�des an equal vote

�n all cases, has a cast�ng vote �n case of a t�e. The execut�ve

head �s h�mself eventually elect�ve every year by the

leg�slat�ve department, and h�s counc�l �s every year chosen by

and from the members of the same department. Several of the

off�cers of state are also appo�nted by the leg�slature. And the



members of the jud�c�ary department are appo�nted by the

execut�ve department. The const�tut�on of Massachusetts has

observed a suff�c�ent though less po�nted caut�on, �n express�ng

th�s fundamental art�cle of l�berty. It declares "that the

leg�slat�ve department shall never exerc�se the execut�ve and

jud�c�al powers, or e�ther of them; the execut�ve shall never

exerc�se the leg�slat�ve and jud�c�al powers, or e�ther of them;

the jud�c�al shall never exerc�se the leg�slat�ve and execut�ve

powers, or e�ther of them. " Th�s declarat�on corresponds

prec�sely w�th the doctr�ne of Montesqu�eu, as �t has been

expla�ned, and �s not �n a s�ngle po�nt v�olated by the plan of

the convent�on. It goes no farther than to proh�b�t any one of

the ent�re departments from exerc�s�ng the powers of another

department. In the very Const�tut�on to wh�ch �t �s pref�xed, a

part�al m�xture of powers has been adm�tted. The execut�ve

mag�strate has a qual�f�ed negat�ve on the leg�slat�ve body, and

the Senate, wh�ch �s a part of the leg�slature, �s a court of

�mpeachment for members both of the execut�ve and jud�c�ary

departments. The members of the jud�c�ary department, aga�n, are

appo�ntable by the execut�ve department, and removable by the



same author�ty on the address of the two leg�slat�ve branches.

Lastly, a number of the off�cers of government are annually

appo�nted by the leg�slat�ve department. As the appo�ntment to

off�ces, part�cularly execut�ve off�ces, �s �n �ts nature an

execut�ve funct�on, the comp�lers of the Const�tut�on have, �n

th�s last po�nt at least, v�olated the rule establ�shed by

themselves. I pass over the const�tut�ons of Rhode Island and

Connect�cut, because they were formed pr�or to the Revolut�on,

and even before the pr�nc�ple under exam�nat�on had become an

object of pol�t�cal attent�on. The const�tut�on of New York

conta�ns no declarat�on on th�s subject; but appears very

clearly to have been framed w�th an eye to the danger of

�mproperly blend�ng the d�fferent departments. It g�ves,

nevertheless, to the execut�ve mag�strate, a part�al control over

the leg�slat�ve department; and, what �s more, g�ves a l�ke

control to the jud�c�ary department; and even blends the

execut�ve and jud�c�ary departments �n the exerc�se of th�s

control. In �ts counc�l of appo�ntment members of the

leg�slat�ve are assoc�ated w�th the execut�ve author�ty, �n the

appo�ntment of off�cers, both execut�ve and jud�c�ary. And �ts



court for the tr�al of �mpeachments and correct�on of errors �s

to cons�st of one branch of the leg�slature and the pr�nc�pal

members of the jud�c�ary department. The const�tut�on of New

Jersey has blended the d�fferent powers of government more than

any of the preced�ng. The governor, who �s the execut�ve

mag�strate, �s appo�nted by the leg�slature; �s chancellor and

ord�nary, or surrogate of the State; �s a member of the Supreme

Court of Appeals, and pres�dent, w�th a cast�ng vote, of one of

the leg�slat�ve branches. The same leg�slat�ve branch acts aga�n

as execut�ve counc�l of the governor, and w�th h�m const�tutes

the Court of Appeals. The members of the jud�c�ary department are

appo�nted by the leg�slat�ve department and removable by one

branch of �t, on the �mpeachment of the other. Accord�ng to the

const�tut�on of Pennsylvan�a, the pres�dent, who �s the head of

the execut�ve department, �s annually elected by a vote �n wh�ch

the leg�slat�ve department predom�nates. In conjunct�on w�th an

execut�ve counc�l, he appo�nts the members of the jud�c�ary

department, and forms a court of �mpeachment for tr�al of all

off�cers, jud�c�ary as well as execut�ve. The judges of the

Supreme Court and just�ces of the peace seem also to be removable



by the leg�slature; and the execut�ve power of pardon�ng �n

certa�n cases, to be referred to the same department. The members

of the execut�ve counc�l are made EX-OFFICIO just�ces of peace

throughout the State. In Delaware, the ch�ef execut�ve mag�strate

�s annually elected by the leg�slat�ve department. The speakers

of the two leg�slat�ve branches are v�ce-pres�dents �n the

execut�ve department. The execut�ve ch�ef, w�th s�x others,

appo�nted, three by each of the leg�slat�ve branches const�tutes

the Supreme Court of Appeals; he �s jo�ned w�th the leg�slat�ve

department �n the appo�ntment of the other judges. Throughout the

States, �t appears that the members of the leg�slature may at the

same t�me be just�ces of the peace; �n th�s State, the members of



one branch of �t are EX-OFFICIO just�ces of the peace; as are

also the members of the execut�ve counc�l. The pr�nc�pal off�cers

of the execut�ve department are appo�nted by the leg�slat�ve; and

one branch of the latter forms a court of �mpeachments. All

off�cers may be removed on address of the leg�slature. Maryland

has adopted the max�m �n the most unqual�f�ed terms; declar�ng

that the leg�slat�ve, execut�ve, and jud�c�al powers of

government ought to be forever separate and d�st�nct from each

other. Her const�tut�on, notw�thstand�ng, makes the execut�ve

mag�strate appo�ntable by the leg�slat�ve department; and the

members of the jud�c�ary by the execut�ve department. The

language of V�rg�n�a �s st�ll more po�nted on th�s subject. Her

const�tut�on declares, "that the leg�slat�ve, execut�ve, and

jud�c�ary departments shall be separate and d�st�nct; so that

ne�ther exerc�se the powers properly belong�ng to the other; nor

shall any person exerc�se the powers of more than one of them at

the same t�me, except that the just�ces of county courts shall be

el�g�ble to e�ther House of Assembly. " Yet we f�nd not only

th�s express except�on, w�th respect to the members of the

�nfer�or courts, but that the ch�ef mag�strate, w�th h�s



execut�ve counc�l, are appo�ntable by the leg�slature; that two

members of the latter are tr�enn�ally d�splaced at the pleasure

of the leg�slature; and that all the pr�nc�pal off�ces, both

execut�ve and jud�c�ary, are f�lled by the same department. The

execut�ve prerogat�ve of pardon, also, �s �n one case vested �n

the leg�slat�ve department. The const�tut�on of North Carol�na,

wh�ch declares "that the leg�slat�ve, execut�ve, and supreme

jud�c�al powers of government ought to be forever separate and

d�st�nct from each other," refers, at the same t�me, to the

leg�slat�ve department, the appo�ntment not only of the execut�ve

ch�ef, but all the pr�nc�pal off�cers w�th�n both that and the

jud�c�ary department. In South Carol�na, the const�tut�on makes

the execut�ve mag�stracy el�g�ble by the leg�slat�ve department.

It g�ves to the latter, also, the appo�ntment of the members of

the jud�c�ary department, �nclud�ng even just�ces of the peace

and sher�ffs; and the appo�ntment of off�cers �n the execut�ve

department, down to capta�ns �n the army and navy of the State.

In the const�tut�on of Georg�a, where �t �s declared "that the

leg�slat�ve, execut�ve, and jud�c�ary departments shall be

separate and d�st�nct, so that ne�ther exerc�se the powers



properly belong�ng to the other," we f�nd that the execut�ve

department �s to be f�lled by appo�ntments of the leg�slature;

and the execut�ve prerogat�ve of pardon to be f�nally exerc�sed

by the same author�ty. Even just�ces of the peace are to be

appo�nted by the leg�slature. In c�t�ng these cases, �n wh�ch

the leg�slat�ve, execut�ve, and jud�c�ary departments have not

been kept totally separate and d�st�nct, I w�sh not to be

regarded as an advocate for the part�cular organ�zat�ons of the

several State governments. I am fully aware that among the many

excellent pr�nc�ples wh�ch they exempl�fy, they carry strong

marks of the haste, and st�ll stronger of the �nexper�ence, under

wh�ch they were framed. It �s but too obv�ous that �n some

�nstances the fundamental pr�nc�ple under cons�derat�on has been

v�olated by too great a m�xture, and even an actual

consol�dat�on, of the d�fferent powers; and that �n no �nstance

has a competent prov�s�on been made for ma�nta�n�ng �n pract�ce

the separat�on del�neated on paper. What I have w�shed to ev�nce

�s, that the charge brought aga�nst the proposed Const�tut�on, of

v�olat�ng the sacred max�m of free government, �s warranted

ne�ther by the real mean�ng annexed to that max�m by �ts author,



nor by the sense �n wh�ch �t has h�therto been understood �n

Amer�ca. Th�s �nterest�ng subject w�ll be resumed �n the ensu�ng

paper. PUBLIUS.

FEDERALIST No. 48

These Departments Should Not Be So Far Separated as to Have No

Const�tut�onal Control Over Each Other

From the New York Packet. Fr�day, February 1, 1788.

MADISON

To the People of the State of New York:

IT WAS shown �n the last paper that the pol�t�cal apothegm there

exam�ned does not requ�re that the leg�slat�ve, execut�ve, and

jud�c�ary departments should be wholly unconnected w�th each

other. I shall undertake, �n the next place, to show that unless

these departments be so far connected and blended as to g�ve to

each a const�tut�onal control over the others, the degree of



separat�on wh�ch the max�m requ�res, as essent�al to a free

government, can never �n pract�ce be duly ma�nta�ned. It �s

agreed on all s�des, that the powers properly belong�ng to one of

the departments ought not to be d�rectly and completely

adm�n�stered by e�ther of the other departments. It �s equally

ev�dent, that none of them ought to possess, d�rectly or

�nd�rectly, an overrul�ng �nfluence over the others, �n the

adm�n�strat�on of the�r respect�ve powers. It w�ll not be den�ed,

that power �s of an encroach�ng nature, and that �t ought to be

effectually restra�ned from pass�ng the l�m�ts ass�gned to �t.

After d�scr�m�nat�ng, therefore, �n theory, the several classes

of power, as they may �n the�r nature be leg�slat�ve, execut�ve,

or jud�c�ary, the next and most d�ff�cult task �s to prov�de some

pract�cal secur�ty for each, aga�nst the �nvas�on of the others.

What th�s secur�ty ought to be, �s the great problem to be

solved. W�ll �t be suff�c�ent to mark, w�th prec�s�on, the

boundar�es of these departments, �n the const�tut�on of the

government, and to trust to these parchment barr�ers aga�nst the

encroach�ng sp�r�t of power? Th�s �s the secur�ty wh�ch appears

to have been pr�nc�pally rel�ed on by the comp�lers of most of



the Amer�can const�tut�ons. But exper�ence assures us, that the

eff�cacy of the prov�s�on has been greatly overrated; and that

some more adequate defense �s �nd�spensably necessary for the

more feeble, aga�nst the more powerful, members of the

government. The leg�slat�ve department �s everywhere extend�ng

the sphere of �ts act�v�ty, and draw�ng all power �nto �ts

�mpetuous vortex. The founders of our republ�cs have so much

mer�t for the w�sdom wh�ch they have d�splayed, that no task can

be less pleas�ng than that of po�nt�ng out the errors �nto wh�ch

they have fallen. A respect for truth, however, obl�ges us to

remark, that they seem never for a moment to have turned the�r

eyes from the danger to l�berty from the overgrown and

all-grasp�ng prerogat�ve of an hered�tary mag�strate, supported

and fort�f�ed by an hered�tary branch of the leg�slat�ve

author�ty. They seem never to have recollected the danger from

leg�slat�ve usurpat�ons, wh�ch, by assembl�ng all power �n the

same hands, must lead to the same tyranny as �s threatened by

execut�ve usurpat�ons. In a government where numerous and

extens�ve prerogat�ves are placed �n the hands of an hered�tary

monarch, the execut�ve department �s very justly regarded as the



source of danger, and watched w�th all the jealousy wh�ch a zeal

for l�berty ought to �nsp�re. In a democracy, where a mult�tude

of people exerc�se �n person the leg�slat�ve funct�ons, and are

cont�nually exposed, by the�r �ncapac�ty for regular del�berat�on

and concerted measures, to the amb�t�ous �ntr�gues of the�r

execut�ve mag�strates, tyranny may well be apprehended, on some

favorable emergency, to start up �n the same quarter. But �n a

representat�ve republ�c, where the execut�ve mag�stracy �s

carefully l�m�ted; both �n the extent and the durat�on of �ts

power; and where the leg�slat�ve power �s exerc�sed by an

assembly, wh�ch �s �nsp�red, by a supposed �nfluence over the

people, w�th an �ntrep�d conf�dence �n �ts own strength; wh�ch �s

suff�c�ently numerous to feel all the pass�ons wh�ch actuate a

mult�tude, yet not so numerous as to be �ncapable of pursu�ng the

objects of �ts pass�ons, by means wh�ch reason prescr�bes; �t �s

aga�nst the enterpr�s�ng amb�t�on of th�s department that the

people ought to �ndulge all the�r jealousy and exhaust all the�r

precaut�ons. The leg�slat�ve department der�ves a super�or�ty �n

our governments from other c�rcumstances. Its const�tut�onal

powers be�ng at once more extens�ve, and less suscept�ble of



prec�se l�m�ts, �t can, w�th the greater fac�l�ty, mask, under

compl�cated and �nd�rect measures, the encroachments wh�ch �t

makes on the co-ord�nate departments. It �s not unfrequently a

quest�on of real n�cety �n leg�slat�ve bod�es, whether the

operat�on of a part�cular measure w�ll, or w�ll not, extend

beyond the leg�slat�ve sphere. On the other s�de, the execut�ve

power be�ng restra�ned w�th�n a narrower compass, and be�ng more

s�mple �n �ts nature, and the jud�c�ary be�ng descr�bed by

landmarks st�ll less uncerta�n, projects of usurpat�on by e�ther

of these departments would �mmed�ately betray and defeat

themselves. Nor �s th�s all: as the leg�slat�ve department alone

has access to the pockets of the people, and has �n some

const�tut�ons full d�scret�on, and �n all a preva�l�ng �nfluence,

over the pecun�ary rewards of those who f�ll the other

departments, a dependence �s thus created �n the latter, wh�ch

g�ves st�ll greater fac�l�ty to encroachments of the former. I

have appealed to our own exper�ence for the truth of what I

advance on th�s subject. Were �t necessary to ver�fy th�s

exper�ence by part�cular proofs, they m�ght be mult�pl�ed

w�thout end. I m�ght f�nd a w�tness �n every c�t�zen who has



shared �n, or been attent�ve to, the course of publ�c

adm�n�strat�ons. I m�ght collect vouchers �n abundance from the

records and arch�ves of every State �n the Un�on. But as a more

conc�se, and at the same t�me equally sat�sfactory, ev�dence, I

w�ll refer to the example of two States, attested by two

unexcept�onable author�t�es. The f�rst example �s that of

V�rg�n�a, a State wh�ch, as we have seen, has expressly declared

�n �ts const�tut�on, that the three great departments ought not

to be �nterm�xed. The author�ty �n support of �t �s Mr.

Jefferson, who, bes�des h�s other advantages for remark�ng the

operat�on of the government, was h�mself the ch�ef mag�strate of

�t. In order to convey fully the �deas w�th wh�ch h�s exper�ence

had �mpressed h�m on th�s subject, �t w�ll be necessary to quote

a passage of some length from h�s very �nterest�ng "Notes on the

State of V�rg�n�a," p. 195. "All the powers of government,

leg�slat�ve, execut�ve, and jud�c�ary, result to the leg�slat�ve

body. The concentrat�ng these �n the same hands, �s prec�sely the

def�n�t�on of despot�c government. It w�ll be no allev�at�on,

that these powers w�ll be exerc�sed by a plural�ty of hands, and

not by a s�ngle one. One hundred and seventy-three despots would



surely be as oppress�ve as one. Let those who doubt �t, turn

the�r eyes on the republ�c of Ven�ce. As l�ttle w�ll �t ava�l us,

that they are chosen by ourselves. An ELECTIVE DESPOTISM was
not

the government we fought for; but one wh�ch should not only be

founded on free pr�nc�ples, but �n wh�ch the powers of government

should be so d�v�ded and balanced among several bod�es of

mag�stracy, as that no one could transcend the�r legal l�m�ts,

w�thout be�ng effectually checked and restra�ned by the others.

For th�s reason, that convent�on wh�ch passed the ord�nance of

government, la�d �ts foundat�on on th�s bas�s, that the

leg�slat�ve, execut�ve, and jud�c�ary departments should be

separate and d�st�nct, so that no person should exerc�se the

powers of more than one of them at the same t�me. BUT NO
BARRIER

WAS PROVIDED BETWEEN THESE SEVERAL POWERS. The
jud�c�ary and the

execut�ve members were left dependent on the leg�slat�ve for

the�r subs�stence �n off�ce, and some of them for the�r

cont�nuance �n �t. If, therefore, the leg�slature assumes

execut�ve and jud�c�ary powers, no oppos�t�on �s l�kely to be



made; nor, �f made, can be effectual; because �n that case they

may put the�r proceed�ngs �nto the form of acts of Assembly,

wh�ch w�ll render them obl�gatory on the other branches. They

have accord�ngly, IN MANY �nstances, DECIDED RIGHTS wh�ch
should

have been left to JUDICIARY CONTROVERSY, and THE
DIRECTION OF THE

EXECUTIVE, DURING THE WHOLE TIME OF THEIR SESSION, IS BECOMING

HABITUAL AND FAMILIAR. "The other State wh�ch I shall take for

an example �s Pennsylvan�a; and the other author�ty, the Counc�l

of Censors, wh�ch assembled �n the years 1783 and 1784. A part of

the duty of th�s body, as marked out by the const�tut�on, was

"to �nqu�re whether the const�tut�on had been preserved

�nv�olate �n every part; and whether the leg�slat�ve and

execut�ve branches of government had performed the�r duty as

guard�ans of the people, or assumed to themselves, or exerc�sed,

other or greater powers than they are ent�tled to by the

const�tut�on. " In the execut�on of th�s trust, the counc�l were

necessar�ly led to a compar�son of both the leg�slat�ve and

execut�ve proceed�ngs, w�th the const�tut�onal powers of these

departments; and from the facts enumerated, and to the truth of



most of wh�ch both s�des �n the counc�l subscr�bed, �t appears

that the const�tut�on had been flagrantly v�olated by the

leg�slature �n a var�ety of �mportant �nstances. A great number

of laws had been passed, v�olat�ng, w�thout any apparent

necess�ty, the rule requ�r�ng that all b�lls of a publ�c nature

shall be prev�ously pr�nted for the cons�derat�on of the people;

although th�s �s one of the precaut�ons ch�efly rel�ed on by the

const�tut�on aga�nst �mproper acts of leg�slature. The

const�tut�onal tr�al by jury had been v�olated, and powers

assumed wh�ch had not been delegated by the const�tut�on.

Execut�ve powers had been usurped. The salar�es of the judges,

wh�ch the const�tut�on expressly requ�res to be f�xed, had been

occas�onally var�ed; and cases belong�ng to the jud�c�ary

department frequently drawn w�th�n leg�slat�ve cogn�zance and

determ�nat�on. Those who w�sh to see the several part�culars

fall�ng under each of these heads, may consult the journals of

the counc�l, wh�ch are �n pr�nt. Some of them, �t w�ll be found,

may be �mputable to pecul�ar c�rcumstances connected w�th the

war; but the greater part of them may be cons�dered as the

spontaneous shoots of an �ll-const�tuted government. It appears,



also, that the execut�ve department had not been �nnocent of

frequent breaches of the const�tut�on. There are three

observat�ons, however, wh�ch ought to be made on th�s head:

FIRST, a great proport�on of the �nstances were e�ther

�mmed�ately produced by the necess�t�es of the war, or

recommended by Congress or the commander-�n-ch�ef; SECONDLY,
�n

most of the other �nstances, they conformed e�ther to the

declared or the known sent�ments of the leg�slat�ve department;

THIRDLY, the execut�ve department of Pennsylvan�a �s

d�st�ngu�shed from that of the other States by the number of

members compos�ng �t. In th�s respect, �t has as much aff�n�ty

to a leg�slat�ve assembly as to an execut�ve counc�l. And be�ng

at once exempt from the restra�nt of an �nd�v�dual respons�b�l�ty

for the acts of the body, and der�v�ng conf�dence from mutual

example and jo�nt �nfluence, unauthor�zed measures would, of

course, be more freely hazarded, than where the execut�ve

department �s adm�n�stered by a s�ngle hand, or by a few hands.

The conclus�on wh�ch I am warranted �n draw�ng from these

observat�ons �s, that a mere demarcat�on on parchment of the

const�tut�onal l�m�ts of the several departments, �s not a



suff�c�ent guard aga�nst those encroachments wh�ch lead to a

tyrann�cal concentrat�on of all the powers of government �n the

same hands. PUBLIUS.

FEDERALIST No. 49

Method of Guard�ng Aga�nst the Encroachments of Any One

Department of Government by Appeal�ng to the People Through a

Convent�on

From the New York Packet. Tuesday, February 5, 1788.

HAMILTON OR MADISON

To the People of the State of New York:

THE author of the "Notes on the State of V�rg�n�a," quoted �n

the last paper, has subjo�ned to that valuable work the draught

of a const�tut�on, wh�ch had been prepared �n order to be la�d

before a convent�on, expected to be called �n 1783, by the

leg�slature, for the establ�shment of a const�tut�on for that



commonwealth. The plan, l�ke every th�ng from the same pen, marks

a turn of th�nk�ng, or�g�nal, comprehens�ve, and accurate; and �s

the more worthy of attent�on as �t equally d�splays a fervent

attachment to republ�can government and an enl�ghtened v�ew of

the dangerous propens�t�es aga�nst wh�ch �t ought to be guarded.

One of the precaut�ons wh�ch he proposes, and on wh�ch he appears

ult�mately to rely as a pallad�um to the weaker departments of

power aga�nst the �nvas�ons of the stronger, �s perhaps

altogether h�s own, and as �t �mmed�ately relates to the subject

of our present �nqu�ry, ought not to be overlooked. H�s

propos�t�on �s, "that whenever any two of the three branches of

government shall concur �n op�n�on, each by the vo�ces of two

th�rds of the�r whole number, that a convent�on �s necessary for

alter�ng the const�tut�on, or CORRECTING BREACHES OF IT, a

convent�on shall be called for the purpose. "As the people are

the only leg�t�mate founta�n of power, and �t �s from them that

the const�tut�onal charter, under wh�ch the several branches of

government hold the�r power, �s der�ved, �t seems str�ctly

consonant to the republ�can theory, to recur to the same or�g�nal

author�ty, not only whenever �t may be necessary to enlarge,



d�m�n�sh, or new-model the powers of the government, but also

whenever any one of the departments may comm�t encroachments
on

the chartered author�t�es of the others. The several departments

be�ng perfectly co-ord�nate by the terms of the�r common

comm�ss�on, none of them, �t �s ev�dent, can pretend to an

exclus�ve or super�or r�ght of settl�ng the boundar�es between

the�r respect�ve powers; and how are the encroachments of the

stronger to be prevented, or the wrongs of the weaker to be

redressed, w�thout an appeal to the people themselves, who, as

the grantors of the comm�ss�ons, can alone declare �ts true

mean�ng, and enforce �ts observance? There �s certa�nly great

force �n th�s reason�ng, and �t must be allowed to prove that a

const�tut�onal road to the dec�s�on of the people ought to be

marked out and kept open, for certa�n great and extraord�nary

occas�ons. But there appear to be �nsuperable object�ons aga�nst

the proposed recurrence to the people, as a prov�s�on �n all

cases for keep�ng the several departments of power w�th�n the�r

const�tut�onal l�m�ts. In the f�rst place, the prov�s�on does not

reach the case of a comb�nat�on of two of the departments aga�nst

the th�rd. If the leg�slat�ve author�ty, wh�ch possesses so many



means of operat�ng on the mot�ves of the other departments,

should be able to ga�n to �ts �nterest e�ther of the others, or

even one th�rd of �ts members, the rema�n�ng department could

der�ve no advantage from �ts remed�al prov�s�on. I do not dwell,

however, on th�s object�on, because �t may be thought to be

rather aga�nst the mod�f�cat�on of the pr�nc�ple, than aga�nst

the pr�nc�ple �tself. In the next place, �t may be cons�dered as

an object�on �nherent �n the pr�nc�ple, that as every appeal to

the people would carry an �mpl�cat�on of some defect �n the

government, frequent appeals would, �n a great measure, depr�ve

the government of that venerat�on wh�ch t�me bestows on every

th�ng, and w�thout wh�ch perhaps the w�sest and freest

governments would not possess the requ�s�te stab�l�ty. If �t be

true that all governments rest on op�n�on, �t �s no less true

that the strength of op�n�on �n each �nd�v�dual, and �ts

pract�cal �nfluence on h�s conduct, depend much on the number

wh�ch he supposes to have enterta�ned the same op�n�on. The

reason of man, l�ke man h�mself, �s t�m�d and caut�ous when left

alone, and acqu�res f�rmness and conf�dence �n proport�on to the

number w�th wh�ch �t �s assoc�ated. When the examples wh�ch



fort�fy op�n�on are ANCIENT as well as NUMEROUS, they are known

to have a double effect. In a nat�on of ph�losophers, th�s

cons�derat�on ought to be d�sregarded. A reverence for the laws

would be suff�c�ently �nculcated by the vo�ce of an enl�ghtened

reason. But a nat�on of ph�losophers �s as l�ttle to be expected

as the ph�losoph�cal race of k�ngs w�shed for by Plato. And �n

every other nat�on, the most rat�onal government w�ll not f�nd �t

a superfluous advantage to have the prejud�ces of the commun�ty

on �ts s�de. The danger of d�sturb�ng the publ�c tranqu�ll�ty by

�nterest�ng too strongly the publ�c pass�ons, �s a st�ll more

ser�ous object�on aga�nst a frequent reference of const�tut�onal

quest�ons to the dec�s�on of the whole soc�ety. Notw�thstand�ng

the success wh�ch has attended the rev�s�ons of our establ�shed

forms of government, and wh�ch does so much honor to the v�rtue

and �ntell�gence of the people of Amer�ca, �t must be confessed

that the exper�ments are of too t�ckl�sh a nature to be

unnecessar�ly mult�pl�ed. We are to recollect that all the

ex�st�ng const�tut�ons were formed �n the m�dst of a danger wh�ch

repressed the pass�ons most unfr�endly to order and concord; of

an enthus�ast�c conf�dence of the people �n the�r patr�ot�c



leaders, wh�ch st�fled the ord�nary d�vers�ty of op�n�ons on

great nat�onal quest�ons; of a un�versal ardor for new and

oppos�te forms, produced by a un�versal resentment and

�nd�gnat�on aga�nst the anc�ent government; and wh�lst no sp�r�t

of party connected w�th the changes to be made, or the abuses to

be reformed, could m�ngle �ts leaven �n the operat�on. The future

s�tuat�ons �n wh�ch we must expect to be usually placed, do not

present any equ�valent secur�ty aga�nst the danger wh�ch �s

apprehended. But the greatest object�on of all �s, that the

dec�s�ons wh�ch would probably result from such appeals would not

answer the purpose of ma�nta�n�ng the const�tut�onal equ�l�br�um

of the government. We have seen that the tendency of republ�can

governments �s to an aggrand�zement of the leg�slat�ve at the

expense of the other departments. The appeals to the people,

therefore, would usually be made by the execut�ve and jud�c�ary

departments. But whether made by one s�de or the other, would

each s�de enjoy equal advantages on the tr�al? Let us v�ew the�r

d�fferent s�tuat�ons. The members of the execut�ve and jud�c�ary

departments are few �n number, and can be personally known to a

small part only of the people. The latter, by the mode of the�r



appo�ntment, as well as by the nature and permanency of �t, are

too far removed from the people to share much �n the�r

prepossess�ons. The former are generally the objects of jealousy,

and the�r adm�n�strat�on �s always l�able to be d�scolored and

rendered unpopular. The members of the leg�slat�ve department, on

the other hand, are numberous. They are d�str�buted and dwell

among the people at large. The�r connect�ons of blood, of

fr�endsh�p, and of acqua�ntance embrace a great proport�on of the

most �nfluent�al part of the soc�ety. The nature of the�r publ�c

trust �mpl�es a personal �nfluence among the people, and that

they are more �mmed�ately the conf�dent�al guard�ans of the

r�ghts and l�bert�es of the people. W�th these advantages, �t can

hardly be supposed that the adverse party would have an equal

chance for a favorable �ssue. But the leg�slat�ve party would not

only be able to plead the�r cause most successfully w�th the

people. They would probably be const�tuted themselves the judges.

The same �nfluence wh�ch had ga�ned them an elect�on �nto the

leg�slature, would ga�n them a seat �n the convent�on. If th�s

should not be the case w�th all, �t would probably be the case

w�th many, and pretty certa�nly w�th those lead�ng characters, on



whom every th�ng depends �n such bod�es. The convent�on, �n

short, would be composed ch�efly of men who had been, who

actually were, or who expected to be, members of the department

whose conduct was arra�gned. They would consequently be part�es

to the very quest�on to be dec�ded by them. It m�ght, however,

somet�mes happen, that appeals would be made under
c�rcumstances

less adverse to the execut�ve and jud�c�ary departments. The

usurpat�ons of the leg�slature m�ght be so flagrant and so

sudden, as to adm�t of no spec�ous color�ng. A strong party

among themselves m�ght take s�de w�th the other branches. The

execut�ve power m�ght be �n the hands of a pecul�ar favor�te of

the people. In such a posture of th�ngs, the publ�c dec�s�on

m�ght be less swayed by prepossess�ons �n favor of the

leg�slat�ve party. But st�ll �t could never be expected to turn

on the true mer�ts of the quest�on. It would �nev�tably be

connected w�th the sp�r�t of pre-ex�st�ng part�es, or of part�es

spr�ng�ng out of the quest�on �tself. It would be connected w�th

persons of d�st�ngu�shed character and extens�ve �nfluence �n the

commun�ty. It would be pronounced by the very men who had been

agents �n, or opponents of, the measures to wh�ch the dec�s�on



would relate. The PASSIONS, therefore, not the REASON, of the

publ�c would s�t �n judgment. But �t �s the reason, alone, of the

publ�c, that ought to control and regulate the government. The

pass�ons ought to be controlled and regulated by the government.

We found �n the last paper, that mere declarat�ons �n the wr�tten

const�tut�on are not suff�c�ent to restra�n the several

departments w�th�n the�r legal r�ghts. It appears �n th�s, that

occas�onal appeals to the people would be ne�ther a proper nor an

effectual prov�s�on for that purpose. How far the prov�s�ons of a

d�fferent nature conta�ned �n the plan above quoted m�ght be

adequate, I do not exam�ne. Some of them are unquest�onably

founded on sound pol�t�cal pr�nc�ples, and all of them are framed

w�th s�ngular �ngenu�ty and prec�s�on. PUBLIUS.

FEDERALIST No. 50

Per�od�cal Appeals to the People Cons�dered

From the New York Packet. Tuesday, February 5, 1788.



HAMILTON OR MADISON

To the People of the State of New York:

IT MAY be contended, perhaps, that �nstead of OCCASIONAL
appeals

to the people, wh�ch are l�able to the object�ons urged aga�nst

them, PERIODICAL appeals are the proper and adequate means of

PREVENTING AND CORRECTING INFRACTIONS OF THE
CONSTITUTION. It

w�ll be attended to, that �n the exam�nat�on of these exped�ents,

I conf�ne myself to the�r apt�tude for ENFORCING the

Const�tut�on, by keep�ng the several departments of power w�th�n

the�r due bounds, w�thout part�cularly cons�der�ng them as

prov�s�ons for ALTERING the Const�tut�on �tself. In the f�rst

v�ew, appeals to the people at f�xed per�ods appear to be nearly

as �nel�g�ble as appeals on part�cular occas�ons as they emerge.

If the per�ods be separated by short �ntervals, the measures to

be rev�ewed and rect�f�ed w�ll have been of recent date, and w�ll

be connected w�th all the c�rcumstances wh�ch tend to v�t�ate and

pervert the result of occas�onal rev�s�ons. If the per�ods be

d�stant from each other, the same remark w�ll be appl�cable to



all recent measures; and �n proport�on as the remoteness of the

others may favor a d�spass�onate rev�ew of them, th�s advantage

�s �nseparable from �nconven�ences wh�ch seem to counterbalance

�t. In the f�rst place, a d�stant prospect of publ�c censure

would be a very feeble restra�nt on power from those excesses to

wh�ch �t m�ght be urged by the force of present mot�ves. Is �t to

be �mag�ned that a leg�slat�ve assembly, cons�st�ng of a hundred

or two hundred members, eagerly bent on some favor�te object, and

break�ng through the restra�nts of the Const�tut�on �n pursu�t of

�t, would be arrested �n the�r career, by cons�derat�ons drawn

from a censor�al rev�s�on of the�r conduct at the future d�stance

of ten, f�fteen, or twenty years? In the next place, the abuses

would often have completed the�r m�sch�evous effects before the

remed�al prov�s�on would be appl�ed. And �n the last place, where

th�s m�ght not be the case, they would be of long stand�ng, would

have taken deep root, and would not eas�ly be ext�rpated. The

scheme of rev�s�ng the const�tut�on, �n order to correct recent

breaches of �t, as well as for other purposes, has been actually

tr�ed �n one of the States. One of the objects of the Counc�l of

Censors wh�ch met �n Pennsylvan�a �n 1783 and 1784, was, as we



have seen, to �nqu�re, "whether the const�tut�on had been

v�olated, and whether the leg�slat�ve and execut�ve departments

had encroached upon each other. " Th�s �mportant and novel

exper�ment �n pol�t�cs mer�ts, �n several po�nts of v�ew, very

part�cular attent�on. In some of them �t may, perhaps, as a

s�ngle exper�ment, made under c�rcumstances somewhat pecul�ar,
be

thought to be not absolutely conclus�ve. But as appl�ed to the

case under cons�derat�on, �t �nvolves some facts, wh�ch I venture

to remark, as a complete and sat�sfactory �llustrat�on of the

reason�ng wh�ch I have employed. F�rst. It appears, from the

names of the gentlemen who composed the counc�l, that some, at

least, of �ts most act�ve members had also been act�ve and

lead�ng characters �n the part�es wh�ch pre-ex�sted �n the State.

Secondly. It appears that the same act�ve and lead�ng members of

the counc�l had been act�ve and �nfluent�al members of the

leg�slat�ve and execut�ve branches, w�th�n the per�od to be

rev�ewed; and even patrons or opponents of the very measures to

be thus brought to the test of the const�tut�on. Two of the

members had been v�ce-pres�dents of the State, and several other

members of the execut�ve counc�l, w�th�n the seven preced�ng



years. One of them had been speaker, and a number of others

d�st�ngu�shed members, of the leg�slat�ve assembly w�th�n the

same per�od. Th�rdly. Every page of the�r proceed�ngs w�tnesses

the effect of all these c�rcumstances on the temper of the�r

del�berat�ons. Throughout the cont�nuance of the counc�l, �t was

spl�t �nto two f�xed and v�olent part�es. The fact �s

acknowledged and lamented by themselves. Had th�s not been the

case, the face of the�r proceed�ngs exh�b�ts a proof equally

sat�sfactory. In all quest�ons, however un�mportant �n

themselves, or unconnected w�th each other, the same names stand

�nvar�ably contrasted on the oppos�te columns. Every unb�ased

observer may �nfer, w�thout danger of m�stake, and at the same

t�me w�thout mean�ng to reflect on e�ther party, or any

�nd�v�duals of e�ther party, that, unfortunately, PASSION, not

REASON, must have pres�ded over the�r dec�s�ons. When men

exerc�se the�r reason coolly and freely on a var�ety of d�st�nct

quest�ons, they �nev�tably fall �nto d�fferent op�n�ons on some

of them. When they are governed by a common pass�on, the�r

op�n�ons, �f they are so to be called, w�ll be the same.

Fourthly. It �s at least problemat�cal, whether the dec�s�ons of



th�s body do not, �n several �nstances, m�sconstrue the l�m�ts

prescr�bed for the leg�slat�ve and execut�ve departments, �nstead

of reduc�ng and l�m�t�ng them w�th�n the�r const�tut�onal places.

F�fthly. I have never understood that the dec�s�ons of the

counc�l on const�tut�onal quest�ons, whether r�ghtly or

erroneously formed, have had any effect �n vary�ng the pract�ce

founded on leg�slat�ve construct�ons. It even appears, �f I

m�stake not, that �n one �nstance the contemporary leg�slature

den�ed the construct�ons of the counc�l, and actually preva�led

�n the contest. Th�s censor�al body, therefore, proves at the

same t�me, by �ts researches, the ex�stence of the d�sease, and

by �ts example, the �neff�cacy of the remedy. Th�s conclus�on

cannot be �nval�dated by alleg�ng that the State �n wh�ch the

exper�ment was made was at that cr�s�s, and had been for a long

t�me before, v�olently heated and d�stracted by the rage of

party. Is �t to be presumed, that at any future septenn�al epoch

the same State w�ll be free from part�es? Is �t to be presumed

that any other State, at the same or any other g�ven per�od, w�ll

be exempt from them? Such an event ought to be ne�ther presumed

nor des�red; because an ext�nct�on of part�es necessar�ly �mpl�es



e�ther a un�versal alarm for the publ�c safety, or an absolute

ext�nct�on of l�berty. Were the precaut�on taken of exclud�ng

from the assembl�es elected by the people, to rev�se the

preced�ng adm�n�strat�on of the government, all persons who

should have been concerned w�th the government w�th�n the g�ven

per�od, the d�ff�cult�es would not be obv�ated. The �mportant

task would probably devolve on men, who, w�th �nfer�or

capac�t�es, would �n other respects be l�ttle better qual�f�ed.

Although they m�ght not have been personally concerned �n the

adm�n�strat�on, and therefore not �mmed�ately agents �n the

measures to be exam�ned, they would probably have been �nvolved

�n the part�es connected w�th these measures, and have been

elected under the�r ausp�ces. PUBLIUS.

FEDERALIST No. 51

The Structure of the Government Must Furn�sh the Proper Checks

and Balances Between the D�fferent Departments

From the New York Packet. Fr�day, February 8, 1788.



HAMILTON OR MADISON

To the People of the State of New York:

TO WHAT exped�ent, then, shall we f�nally resort, for ma�nta�n�ng

�n pract�ce the necessary part�t�on of power among the several

departments, as la�d down �n the Const�tut�on? The only answer

that can be g�ven �s, that as all these exter�or prov�s�ons are

found to be �nadequate, the defect must be suppl�ed, by so

contr�v�ng the �nter�or structure of the government as that �ts

several const�tuent parts may, by the�r mutual relat�ons, be the

means of keep�ng each other �n the�r proper places. W�thout

presum�ng to undertake a full development of th�s �mportant �dea,

I w�ll hazard a few general observat�ons, wh�ch may perhaps place

�t �n a clearer l�ght, and enable us to form a more correct

judgment of the pr�nc�ples and structure of the government

planned by the convent�on. In order to lay a due foundat�on for

that separate and d�st�nct exerc�se of the d�fferent powers of

government, wh�ch to a certa�n extent �s adm�tted on all hands to

be essent�al to the preservat�on of l�berty, �t �s ev�dent that

each department should have a w�ll of �ts own; and consequently



should be so const�tuted that the members of each should have as

l�ttle agency as poss�ble �n the appo�ntment of the members of

the others. Were th�s pr�nc�ple r�gorously adhered to, �t would

requ�re that all the appo�ntments for the supreme execut�ve,

leg�slat�ve, and jud�c�ary mag�strac�es should be drawn from the

same founta�n of author�ty, the people, through channels hav�ng

no commun�cat�on whatever w�th one another. Perhaps such a plan

of construct�ng the several departments would be less d�ff�cult

�n pract�ce than �t may �n contemplat�on appear. Some

d�ff�cult�es, however, and some add�t�onal expense would attend

the execut�on of �t. Some dev�at�ons, therefore, from the

pr�nc�ple must be adm�tted. In the const�tut�on of the jud�c�ary

department �n part�cular, �t m�ght be �nexped�ent to �ns�st

r�gorously on the pr�nc�ple: f�rst, because pecul�ar

qual�f�cat�ons be�ng essent�al �n the members, the pr�mary

cons�derat�on ought to be to select that mode of cho�ce wh�ch

best secures these qual�f�cat�ons; secondly, because the

permanent tenure by wh�ch the appo�ntments are held �n that

department, must soon destroy all sense of dependence on the

author�ty conferr�ng them. It �s equally ev�dent, that the



members of each department should be as l�ttle dependent as

poss�ble on those of the others, for the emoluments annexed to

the�r off�ces. Were the execut�ve mag�strate, or the judges, not

�ndependent of the leg�slature �n th�s part�cular, the�r

�ndependence �n every other would be merely nom�nal. But the

great secur�ty aga�nst a gradual concentrat�on of the several

powers �n the same department, cons�sts �n g�v�ng to those who

adm�n�ster each department the necessary const�tut�onal means and

personal mot�ves to res�st encroachments of the others. The

prov�s�on for defense must �n th�s, as �n all other cases, be

made commensurate to the danger of attack. Amb�t�on must be
made

to counteract amb�t�on. The �nterest of the man must be

connected w�th the const�tut�onal r�ghts of the place. It may be

a reflect�on on human nature, that such dev�ces should be

necessary to control the abuses of government. But what �s

government �tself, but the greatest of all reflect�ons on human

nature? If men were angels, no government would be necessary. If

angels were to govern men, ne�ther external nor �nternal

controls on government would be necessary. In fram�ng a

government wh�ch �s to be adm�n�stered by men over men, the great



d�ff�culty l�es �n th�s: you must f�rst enable the government to

control the governed; and �n the next place obl�ge �t to control

�tself. A dependence on the people �s, no doubt, the pr�mary

control on the government; but exper�ence has taught mank�nd the

necess�ty of aux�l�ary precaut�ons. Th�s pol�cy of supply�ng, by

oppos�te and r�val �nterests, the defect of better mot�ves, m�ght

be traced through the whole system of human affa�rs, pr�vate as

well as publ�c. We see �t part�cularly d�splayed �n all the

subord�nate d�str�but�ons of power, where the constant a�m �s to

d�v�de and arrange the several off�ces �n such a manner as that

each may be a check on the other that the pr�vate �nterest of

every �nd�v�dual may be a sent�nel over the publ�c r�ghts. These

�nvent�ons of prudence cannot be less requ�s�te �n the

d�str�but�on of the supreme powers of the State. But �t �s not

poss�ble to g�ve to each department an equal power of

self-defense. In republ�can government, the leg�slat�ve

author�ty necessar�ly predom�nates. The remedy for th�s

�nconven�ency �s to d�v�de the leg�slature �nto d�fferent

branches; and to render them, by d�fferent modes of elect�on and

d�fferent pr�nc�ples of act�on, as l�ttle connected w�th each



other as the nature of the�r common funct�ons and the�r common

dependence on the soc�ety w�ll adm�t. It may even be necessary

to guard aga�nst dangerous encroachments by st�ll further

precaut�ons. As the we�ght of the leg�slat�ve author�ty requ�res

that �t should be thus d�v�ded, the weakness of the execut�ve may

requ�re, on the other hand, that �t should be fort�f�ed. An

absolute negat�ve on the leg�slature appears, at f�rst v�ew, to

be the natural defense w�th wh�ch the execut�ve mag�strate should

be armed. But perhaps �t would be ne�ther altogether safe nor

alone suff�c�ent. On ord�nary occas�ons �t m�ght not be exerted

w�th the requ�s�te f�rmness, and on extraord�nary occas�ons �t

m�ght be perf�d�ously abused. May not th�s defect of an absolute

negat�ve be suppl�ed by some qual�f�ed connect�on between th�s

weaker department and the weaker branch of the stronger

department, by wh�ch the latter may be led to support the

const�tut�onal r�ghts of the former, w�thout be�ng too much

detached from the r�ghts of �ts own department? If the pr�nc�ples

on wh�ch these observat�ons are founded be just, as I persuade

myself they are, and they be appl�ed as a cr�ter�on to the

several State const�tut�ons, and to the federal Const�tut�on �t



w�ll be found that �f the latter does not perfectly correspond

w�th them, the former are �nf�n�tely less able to bear such a

test. There are, moreover, two cons�derat�ons part�cularly

appl�cable to the federal system of Amer�ca, wh�ch place that

system �n a very �nterest�ng po�nt of v�ew. F�rst. In a s�ngle

republ�c, all the power surrendered by the people �s subm�tted to

the adm�n�strat�on of a s�ngle government; and the usurpat�ons

are guarded aga�nst by a d�v�s�on of the government �nto d�st�nct

and separate departments. In the compound republ�c of Amer�ca,

the power surrendered by the people �s f�rst d�v�ded between two

d�st�nct governments, and then the port�on allotted to each

subd�v�ded among d�st�nct and separate departments. Hence a

double secur�ty ar�ses to the r�ghts of the people. The d�fferent

governments w�ll control each other, at the same t�me that each

w�ll be controlled by �tself. Second. It �s of great �mportance

�n a republ�c not only to guard the soc�ety aga�nst the

oppress�on of �ts rulers, but to guard one part of the soc�ety

aga�nst the �njust�ce of the other part. D�fferent �nterests

necessar�ly ex�st �n d�fferent classes of c�t�zens. If a

major�ty be un�ted by a common �nterest, the r�ghts of the



m�nor�ty w�ll be �nsecure. There are but two methods of

prov�d�ng aga�nst th�s ev�l: the one by creat�ng a w�ll �n the

commun�ty �ndependent of the major�ty that �s, of the soc�ety

�tself; the other, by comprehend�ng �n the soc�ety so many

separate descr�pt�ons of c�t�zens as w�ll render an unjust

comb�nat�on of a major�ty of the whole very �mprobable, �f not

�mpract�cable. The f�rst method preva�ls �n all governments

possess�ng an hered�tary or self-appo�nted author�ty. Th�s, at

best, �s but a precar�ous secur�ty; because a power �ndependent

of the soc�ety may as well espouse the unjust v�ews of the major,

as the r�ghtful �nterests of the m�nor party, and may poss�bly be

turned aga�nst both part�es. The second method w�ll be

exempl�f�ed �n the federal republ�c of the Un�ted States. Wh�lst

all author�ty �n �t w�ll be der�ved from and dependent on the

soc�ety, the soc�ety �tself w�ll be broken �nto so many parts,

�nterests, and classes of c�t�zens, that the r�ghts of

�nd�v�duals, or of the m�nor�ty, w�ll be �n l�ttle danger from

�nterested comb�nat�ons of the major�ty. In a free government

the secur�ty for c�v�l r�ghts must be the same as that for

rel�g�ous r�ghts. It cons�sts �n the one case �n the



mult�pl�c�ty of �nterests, and �n the other �n the mult�pl�c�ty

of sects. The degree of secur�ty �n both cases w�ll depend on

the number of �nterests and sects; and th�s may be presumed to

depend on the extent of country and number of people
comprehended



under the same government. Th�s v�ew of the subject must

part�cularly recommend a proper federal system to all the s�ncere

and cons�derate fr�ends of republ�can government, s�nce �t shows

that �n exact proport�on as the terr�tory of the Un�on may be

formed �nto more c�rcumscr�bed Confederac�es, or States

oppress�ve comb�nat�ons of a major�ty w�ll be fac�l�tated: the

best secur�ty, under the republ�can forms, for the r�ghts of

every class of c�t�zens, w�ll be d�m�n�shed: and consequently the

stab�l�ty and �ndependence of some member of the government, the

only other secur�ty, must be proport�onately �ncreased. Just�ce

�s the end of government. It �s the end of c�v�l soc�ety. It

ever has been and ever w�ll be pursued unt�l �t be obta�ned, or

unt�l l�berty be lost �n the pursu�t. In a soc�ety under the

forms of wh�ch the stronger fact�on can read�ly un�te and oppress

the weaker, anarchy may as truly be sa�d to re�gn as �n a state

of nature, where the weaker �nd�v�dual �s not secured aga�nst the

v�olence of the stronger; and as, �n the latter state, even the

stronger �nd�v�duals are prompted, by the uncerta�nty of the�r

cond�t�on, to subm�t to a government wh�ch may protect the weak

as well as themselves; so, �n the former state, w�ll the more



powerful fact�ons or part�es be gradually �nduced, by a l�ke

mot�ve, to w�sh for a government wh�ch w�ll protect all part�es,

the weaker as well as the more powerful. It can be l�ttle

doubted that �f the State of Rhode Island was separated from the

Confederacy and left to �tself, the �nsecur�ty of r�ghts under

the popular form of government w�th�n such narrow l�m�ts would be

d�splayed by such re�terated oppress�ons of fact�ous major�t�es

that some power altogether �ndependent of the people would soon

be called for by the vo�ce of the very fact�ons whose m�srule had

proved the necess�ty of �t. In the extended republ�c of the

Un�ted States, and among the great var�ety of �nterests, part�es,

and sects wh�ch �t embraces, a coal�t�on of a major�ty of the

whole soc�ety could seldom take place on any other pr�nc�ples

than those of just�ce and the general good; wh�lst there be�ng

thus less danger to a m�nor from the w�ll of a major party, there

must be less pretext, also, to prov�de for the secur�ty of the

former, by �ntroduc�ng �nto the government a w�ll not dependent

on the latter, or, �n other words, a w�ll �ndependent of the

soc�ety �tself. It �s no less certa�n than �t �s �mportant,

notw�thstand�ng the contrary op�n�ons wh�ch have been



enterta�ned, that the larger the soc�ety, prov�ded �t l�e w�th�n

a pract�cal sphere, the more duly capable �t w�ll be of

self-government. And happ�ly for the REPUBLICAN CAUSE, the

pract�cable sphere may be carr�ed to a very great extent, by a

jud�c�ous mod�f�cat�on and m�xture of the FEDERAL PRINCIPLE.

PUBLIUS.

FEDERALIST No. 52

The House of Representat�ves

From the New York Packet. Fr�day, February 8, 1788.

HAMILTON OR MADISON

To the People of the State of New York:

FROM the more general �nqu�r�es pursued �n the four last papers,

I pass on to a more part�cular exam�nat�on of the several parts

of the government. I shall beg�n w�th the House of

Representat�ves. The f�rst v�ew to be taken of th�s part of the



government relates to the qual�f�cat�ons of the electors and the

elected. Those of the former are to be the same w�th those of the

electors of the most numerous branch of the State leg�slatures.

The def�n�t�on of the r�ght of suffrage �s very justly regarded

as a fundamental art�cle of republ�can government. It was

�ncumbent on the convent�on, therefore, to def�ne and establ�sh

th�s r�ght �n the Const�tut�on. To have left �t open for the

occas�onal regulat�on of the Congress, would have been �mproper

for the reason just ment�oned. To have subm�tted �t to the

leg�slat�ve d�scret�on of the States, would have been �mproper

for the same reason; and for the add�t�onal reason that �t would

have rendered too dependent on the State governments that branch

of the federal government wh�ch ought to be dependent on the

people alone. To have reduced the d�fferent qual�f�cat�ons �n the

d�fferent States to one un�form rule, would probably have been as

d�ssat�sfactory to some of the States as �t would have been

d�ff�cult to the convent�on. The prov�s�on made by the convent�on

appears, therefore, to be the best that lay w�th�n the�r opt�on.

It must be sat�sfactory to every State, because �t �s conformable

to the standard already establ�shed, or wh�ch may be establ�shed,



by the State �tself. It w�ll be safe to the Un�ted States,

because, be�ng f�xed by the State const�tut�ons, �t �s not

alterable by the State governments, and �t cannot be feared that

the people of the States w�ll alter th�s part of the�r

const�tut�ons �n such a manner as to abr�dge the r�ghts secured

to them by the federal Const�tut�on. The qual�f�cat�ons of the

elected, be�ng less carefully and properly def�ned by the State

const�tut�ons, and be�ng at the same t�me more suscept�ble of

un�form�ty, have been very properly cons�dered and regulated by

the convent�on. A representat�ve of the Un�ted States must be of

the age of twenty-f�ve years; must have been seven years a

c�t�zen of the Un�ted States; must, at the t�me of h�s elect�on,

be an �nhab�tant of the State he �s to represent; and, dur�ng the

t�me of h�s serv�ce, must be �n no off�ce under the Un�ted

States. Under these reasonable l�m�tat�ons, the door of th�s part

of the federal government �s open to mer�t of every descr�pt�on,

whether nat�ve or adopt�ve, whether young or old, and w�thout

regard to poverty or wealth, or to any part�cular profess�on of

rel�g�ous fa�th. The term for wh�ch the representat�ves are to be

elected falls under a second v�ew wh�ch may be taken of th�s



branch. In order to dec�de on the propr�ety of th�s art�cle, two

quest�ons must be cons�dered: f�rst, whether b�enn�al elect�ons

w�ll, �n th�s case, be safe; secondly, whether they be necessary

or useful. F�rst. As �t �s essent�al to l�berty that the

government �n general should have a common �nterest w�th the

people, so �t �s part�cularly essent�al that the branch of �t

under cons�derat�on should have an �mmed�ate dependence on, and

an �nt�mate sympathy w�th, the people. Frequent elect�ons are

unquest�onably the only pol�cy by wh�ch th�s dependence and

sympathy can be effectually secured. But what part�cular degree

of frequency may be absolutely necessary for the purpose, does

not appear to be suscept�ble of any prec�se calculat�on, and must

depend on a var�ety of c�rcumstances w�th wh�ch �t may be

connected. Let us consult exper�ence, the gu�de that ought always

to be followed whenever �t can be found. The scheme of

representat�on, as a subst�tute for a meet�ng of the c�t�zens �n

person, be�ng at most but very �mperfectly known to anc�ent

pol�ty, �t �s �n more modern t�mes only that we are to expect

�nstruct�ve examples. And even here, �n order to avo�d a research

too vague and d�ffus�ve, �t w�ll be proper to conf�ne ourselves



to the few examples wh�ch are best known, and wh�ch bear the

greatest analogy to our part�cular case. The f�rst to wh�ch th�s

character ought to be appl�ed, �s the House of Commons �n Great

Br�ta�n. The h�story of th�s branch of the Engl�sh Const�tut�on,

anter�or to the date of Magna Charta, �s too obscure to y�eld

�nstruct�on. The very ex�stence of �t has been made a quest�on

among pol�t�cal ant�quar�es. The earl�est records of subsequent

date prove that parl�aments were to SIT only every year; not that

they were to be ELECTED every year. And even these annual

sess�ons were left so much at the d�scret�on of the monarch,

that, under var�ous pretexts, very long and dangerous

�nterm�ss�ons were often contr�ved by royal amb�t�on. To remedy

th�s gr�evance, �t was prov�ded by a statute �n the re�gn of

Charles II. , that the �nterm�ss�ons should not be protracted

beyond a per�od of three years. On the access�on of W�ll�am III.,

when a revolut�on took place �n the government, the subject was

st�ll more ser�ously resumed, and �t was declared to be among the

fundamental r�ghts of the people that parl�aments ought to be

held FREQUENTLY. By another statute, wh�ch passed a few years

later �n the same re�gn, the term "frequently," wh�ch had



alluded to the tr�enn�al per�od settled �n the t�me of Charles

II., �s reduced to a prec�se mean�ng, �t be�ng expressly enacted

that a new parl�ament shall be called w�th�n three years after

the term�nat�on of the former. The last change, from three to

seven years, �s well known to have been �ntroduced pretty early

�n the present century, under on alarm for the Hanover�an

success�on. From these facts �t appears that the greatest

frequency of elect�ons wh�ch has been deemed necessary �n that

k�ngdom, for b�nd�ng the representat�ves to the�r const�tuents,

does not exceed a tr�enn�al return of them. And �f we may argue

from the degree of l�berty reta�ned even under septenn�al

elect�ons, and all the other v�c�ous �ngred�ents �n the

parl�amentary const�tut�on, we cannot doubt that a reduct�on of

the per�od from seven to three years, w�th the other necessary

reforms, would so far extend the �nfluence of the people over

the�r representat�ves as to sat�sfy us that b�enn�al elect�ons,

under the federal system, cannot poss�bly be dangerous to the

requ�s�te dependence of the House of Representat�ves on the�r

const�tuents. Elect�ons �n Ireland, t�ll of late, were regulated

ent�rely by the d�scret�on of the crown, and were seldom



repeated, except on the access�on of a new pr�nce, or some other

cont�ngent event. The parl�ament wh�ch commenced w�th George II.

was cont�nued throughout h�s whole re�gn, a per�od of about

th�rty-f�ve years. The only dependence of the representat�ves on

the people cons�sted �n the r�ght of the latter to supply

occas�onal vacanc�es by the elect�on of new members, and �n the

chance of some event wh�ch m�ght produce a general new elect�on.

The ab�l�ty also of the Ir�sh parl�ament to ma�nta�n the r�ghts

of the�r const�tuents, so far as the d�spos�t�on m�ght ex�st, was

extremely shackled by the control of the crown over the subjects

of the�r del�berat�on. Of late these shackles, �f I m�stake not,

have been broken; and octenn�al parl�aments have bes�des been

establ�shed. What effect may be produced by th�s part�al reform,

must be left to further exper�ence. The example of Ireland, from

th�s v�ew of �t, can throw but l�ttle l�ght on the subject. As

far as we can draw any conclus�on from �t, �t must be that �f the

people of that country have been able under all these

d�sadvantages to reta�n any l�berty whatever, the advantage of

b�enn�al elect�ons would secure to them every degree of l�berty,

wh�ch m�ght depend on a due connect�on between the�r



representat�ves and themselves. Let us br�ng our �nqu�r�es nearer

home. The example of these States, when Br�t�sh colon�es, cla�ms

part�cular attent�on, at the same t�me that �t �s so well known

as to requ�re l�ttle to be sa�d on �t. The pr�nc�ple of

representat�on, �n one branch of the leg�slature at least, was

establ�shed �n all of them. But the per�ods of elect�on were

d�fferent. They var�ed from one to seven years. Have we any

reason to �nfer, from the sp�r�t and conduct of the

representat�ves of the people, pr�or to the Revolut�on, that

b�enn�al elect�ons would have been dangerous to the publ�c

l�bert�es? The sp�r�t wh�ch everywhere d�splayed �tself at the

commencement of the struggle, and wh�ch vanqu�shed the obstacles

to �ndependence, �s the best of proofs that a suff�c�ent port�on

of l�berty had been everywhere enjoyed to �nsp�re both a sense of

�ts worth and a zeal for �ts proper enlargement Th�s remark holds

good, as well w�th regard to the then colon�es whose elect�ons

were least frequent, as to those whose elect�ons were most

frequent V�rg�n�a was the colony wh�ch stood f�rst �n res�st�ng

the parl�amentary usurpat�ons of Great Br�ta�n; �t was the f�rst

also �n espous�ng, by publ�c act, the resolut�on of �ndependence.



In V�rg�n�a, nevertheless, �f I have not been m�s�nformed,

elect�ons under the former government were septenn�al. Th�s

part�cular example �s brought �nto v�ew, not as a proof of any

pecul�ar mer�t, for the pr�or�ty �n those �nstances was probably

acc�dental; and st�ll less of any advantage �n SEPTENNIAL

elect�ons, for when compared w�th a greater frequency they are

�nadm�ss�ble; but merely as a proof, and I conce�ve �t to be a

very substant�al proof, that the l�bert�es of the people can be

�n no danger from BIENNIAL elect�ons. The conclus�on result�ng

from these examples w�ll be not a l�ttle strengthened by

recollect�ng three c�rcumstances. The f�rst �s, that the federal

leg�slature w�ll possess a part only of that supreme leg�slat�ve

author�ty wh�ch �s vested completely �n the Br�t�sh Parl�ament;

and wh�ch, w�th a few except�ons, was exerc�sed by the colon�al

assembl�es and the Ir�sh leg�slature. It �s a rece�ved and

well-founded max�m, that where no other c�rcumstances affect the

case, the greater the power �s, the shorter ought to be �ts

durat�on; and, conversely, the smaller the power, the more safely

may �ts durat�on be protracted. In the second place, �t has, on

another occas�on, been shown that the federal leg�slature w�ll



not only be restra�ned by �ts dependence on �ts people, as other

leg�slat�ve bod�es are, but that �t w�ll be, moreover, watched

and controlled by the several collateral leg�slatures, wh�ch

other leg�slat�ve bod�es are not. And �n the th�rd place, no

compar�son can be made between the means that w�ll be possessed

by the more permanent branches of the federal government for

seduc�ng, �f they should be d�sposed to seduce, the House of

Representat�ves from the�r duty to the people, and the means of

�nfluence over the popular branch possessed by the other branches

of the government above c�ted. W�th less power, therefore, to

abuse, the federal representat�ves can be less tempted on one

s�de, and w�ll be doubly watched on the other. PUBLIUS.

FEDERALIST No. 53

The Same Subject Cont�nued (The House of Representat�ves)

From the New York Packet. Tuesday, February 12, 1788.

HAMILTON OR MADISON



To the People of the State of New York:

I SHALL here, perhaps, be rem�nded of a current observat�on,

"that where annual elect�ons end, tyranny beg�ns. " If �t be

true, as has often been remarked, that say�ngs wh�ch become

proverb�al are generally founded �n reason, �t �s not less true,

that when once establ�shed, they are often appl�ed to cases to

wh�ch the reason of them does not extend. I need not look for a

proof beyond the case before us. What �s the reason on wh�ch th�s

proverb�al observat�on �s founded? No man w�ll subject h�mself to

the r�d�cule of pretend�ng that any natural connect�on subs�sts

between the sun or the seasons, and the per�od w�th�n wh�ch human

v�rtue can bear the temptat�ons of power. Happ�ly for mank�nd,

l�berty �s not, �n th�s respect, conf�ned to any s�ngle po�nt of

t�me; but l�es w�th�n extremes, wh�ch afford suff�c�ent lat�tude

for all the var�at�ons wh�ch may be requ�red by the var�ous

s�tuat�ons and c�rcumstances of c�v�l soc�ety. The elect�on of

mag�strates m�ght be, �f �t were found exped�ent, as �n some

�nstances �t actually has been, da�ly, weekly, or monthly, as

well as annual; and �f c�rcumstances may requ�re a dev�at�on from

the rule on one s�de, why not also on the other s�de? Turn�ng our



attent�on to the per�ods establ�shed among ourselves, for the

elect�on of the most numerous branches of the State leg�slatures,

we f�nd them by no means co�nc�d�ng any more �n th�s �nstance,

than �n the elect�ons of other c�v�l mag�strates. In Connect�cut

and Rhode Island, the per�ods are half-yearly. In the other

States, South Carol�na excepted, they are annual. In South

Carol�na they are b�enn�al as �s proposed �n the federal

government. Here �s a d�fference, as four to one, between the

longest and shortest per�ods; and yet �t would be not easy to

show, that Connect�cut or Rhode Island �s better governed, or

enjoys a greater share of rat�onal l�berty, than South Carol�na;

or that e�ther the one or the other of these States �s

d�st�ngu�shed �n these respects, and by these causes, from the

States whose elect�ons are d�fferent from both. In search�ng for

the grounds of th�s doctr�ne, I can d�scover but one, and that �s

wholly �nappl�cable to our case. The �mportant d�st�nct�on so

well understood �n Amer�ca, between a Const�tut�on establ�shed by

the people and unalterable by the government, and a law

establ�shed by the government and alterable by the government,

seems to have been l�ttle understood and less observed �n any



other country. Wherever the supreme power of leg�slat�on has

res�ded, has been supposed to res�de also a full power to change

the form of the government. Even �n Great Br�ta�n, where the

pr�nc�ples of pol�t�cal and c�v�l l�berty have been most

d�scussed, and where we hear most of the r�ghts of the

Const�tut�on, �t �s ma�nta�ned that the author�ty of the

Parl�ament �s transcendent and uncontrollable, as well w�th

regard to the Const�tut�on, as the ord�nary objects of

leg�slat�ve prov�s�on. They have accord�ngly, �n several

�nstances, actually changed, by leg�slat�ve acts, some of the

most fundamental art�cles of the government. They have �n

part�cular, on several occas�ons, changed the per�od of elect�on;

and, on the last occas�on, not only �ntroduced septenn�al �n

place of tr�enn�al elect�ons, but by the same act, cont�nued

themselves �n place four years beyond the term for wh�ch they

were elected by the people. An attent�on to these dangerous

pract�ces has produced a very natural alarm �n the votar�es of

free government, of wh�ch frequency of elect�ons �s the

corner-stone; and has led them to seek for some secur�ty to

l�berty, aga�nst the danger to wh�ch �t �s exposed. Where no



Const�tut�on, paramount to the government, e�ther ex�sted or

could be obta�ned, no const�tut�onal secur�ty, s�m�lar to that

establ�shed �n the Un�ted States, was to be attempted. Some

other secur�ty, therefore, was to be sought for; and what better

secur�ty would the case adm�t, than that of select�ng and

appeal�ng to some s�mple and fam�l�ar port�on of t�me, as a

standard for measur�ng the danger of �nnovat�ons, for f�x�ng the

nat�onal sent�ment, and for un�t�ng the patr�ot�c exert�ons? The

most s�mple and fam�l�ar port�on of t�me, appl�cable to the

subject was that of a year; and hence the doctr�ne has been

�nculcated by a laudable zeal, to erect some barr�er aga�nst the

gradual �nnovat�ons of an unl�m�ted government, that the advance

towards tyranny was to be calculated by the d�stance of departure

from the f�xed po�nt of annual elect�ons. But what necess�ty can

there be of apply�ng th�s exped�ent to a government l�m�ted, as

the federal government w�ll be, by the author�ty of a paramount

Const�tut�on? Or who w�ll pretend that the l�bert�es of the

people of Amer�ca w�ll not be more secure under b�enn�al

elect�ons, unalterably f�xed by such a Const�tut�on, than those

of any other nat�on would be, where elect�ons were annual, or



even more frequent, but subject to alterat�ons by the ord�nary

power of the government? The second quest�on stated �s, whether

b�enn�al elect�ons be necessary or useful. The propr�ety of

answer�ng th�s quest�on �n the aff�rmat�ve w�ll appear from

several very obv�ous cons�derat�ons. No man can be a

competent leg�slator who does not add to an upr�ght �ntent�on and

a sound judgment a certa�n degree of knowledge of the subjects on

wh�ch he �s to leg�slate. A part of th�s knowledge may be

acqu�red by means of �nformat�on wh�ch l�e w�th�n the compass of

men �n pr�vate as well as publ�c stat�ons. Another part can only

be atta�ned, or at least thoroughly atta�ned, by actual

exper�ence �n the stat�on wh�ch requ�res the use of �t. The

per�od of serv�ce, ought, therefore, �n all such cases, to bear

some proport�on to the extent of pract�cal knowledge requ�s�te to

the due performance of the serv�ce. The per�od of leg�slat�ve

serv�ce establ�shed �n most of the States for the more numerous

branch �s, as we have seen, one year. The quest�on then may be

put �nto th�s s�mple form: does the per�od of two years bear no

greater proport�on to the knowledge requ�s�te for federal

leg�slat�on than one year does to the knowledge requ�s�te for



State leg�slat�on? The very statement of the quest�on, �n th�s

form, suggests the answer that ought to be g�ven to �t. In a

s�ngle State, the requ�s�te knowledge relates to the ex�st�ng

laws wh�ch are un�form throughout the State, and w�th wh�ch all

the c�t�zens are more or less conversant; and to the general

affa�rs of the State, wh�ch l�e w�th�n a small compass, are not

very d�vers�f�ed, and occupy much of the attent�on and

conversat�on of every class of people. The great theatre of the

Un�ted States presents a very d�fferent scene. The laws are so

far from be�ng un�form, that they vary �n every State; wh�lst the

publ�c affa�rs of the Un�on are spread throughout a very

extens�ve reg�on, and are extremely d�vers�f�ed by t e local

affa�rs connected w�th them, and can w�th d�ff�culty be correctly

learnt �n any other place than �n the central counc�ls to wh�ch a

knowledge of them w�ll be brought by the representat�ves of every

part of the emp�re. Yet some knowledge of the affa�rs, and even

of the laws, of all the States, ought to be possessed by the

members from each of the States. How can fore�gn trade be

properly regulated by un�form laws, w�thout some acqua�ntance

w�th the commerce, the ports, the usages, and the regulat�ous of



the d�fferent States? How can the trade between the d�fferent

States be duly regulated, w�thout some knowledge of the�r

relat�ve s�tuat�ons �n these and other respects? How can taxes

be jud�c�ously �mposed and effectually collected, �f they be not

accommodated to the d�fferent laws and local c�rcumstances

relat�ng to these objects �n the d�fferent States? How can

un�form regulat�ons for the m�l�t�a be duly prov�ded, w�thout a

s�m�lar knowledge of many �nternal c�rcumstances by wh�ch the

States are d�st�ngu�shed from each other? These are the

pr�nc�pal objects of federal leg�slat�on, and suggest most

forc�bly the extens�ve �nformat�on wh�ch the representat�ves

ought to acqu�re. The other �nter�or objects w�ll requ�re a

proport�onal degree of �nformat�on w�th regard to them. It �s

true that all these d�ff�cult�es w�ll, by degrees, be very much

d�m�n�shed. The most labor�ous task w�ll be the proper

�naugurat�on of the government and the pr�meval format�on of a

federal code. Improvements on the f�rst draughts w�ll every year

become both eas�er and fewer. Past transact�ons of the

government w�ll be a ready and accurate source of �nformat�on to

new members. The affa�rs of the Un�on w�ll become more and more



objects of cur�os�ty and conversat�on among the c�t�zens at

large. And the �ncreased �ntercourse among those of d�fferent

States w�ll contr�bute not a l�ttle to d�ffuse a mutual knowledge

of the�r affa�rs, as th�s aga�n w�ll contr�bute to a general

ass�m�lat�on of the�r manners and laws. But w�th all these

abatements, the bus�ness of federal leg�slat�on must cont�nue so

far to exceed, both �n novelty and d�ff�culty, the leg�slat�ve

bus�ness of a s�ngle State, as to just�fy the longer per�od of

serv�ce ass�gned to those who are to transact �t. A branch of

knowledge wh�ch belongs to the acqu�rements of a federal

representat�ve, and wh�ch has not been ment�oned �s that of

fore�gn affa�rs. In regulat�ng our own commerce he ought to be

not only acqua�nted w�th the treat�es between the Un�ted States

and other nat�ons, but also w�th the commerc�al pol�cy and laws

of other nat�ons. He ought not to be altogether �gnorant of the

law of nat�ons; for that, as far as �t �s a proper object of

mun�c�pal leg�slat�on, �s subm�tted to the federal government.

And although the House of Representat�ves �s not �mmed�ately to

part�c�pate �n fore�gn negot�at�ons and arrangements, yet from

the necessary connect�on between the several branches of publ�c



affa�rs, those part�cular branches w�ll frequently deserve

attent�on �n the ord�nary course of leg�slat�on, and w�ll

somet�mes demand part�cular leg�slat�ve sanct�on and

co-operat�on. Some port�on of th�s knowledge may, no doubt, be

acqu�red �n a man's closet; but some of �t also can only be

der�ved from the publ�c sources of �nformat�on; and all of �t

w�ll be acqu�red to best effect by a pract�cal attent�on to the

subject dur�ng the per�od of actual serv�ce �n the leg�slature.

There are other cons�derat�ons, of less �mportance, perhaps, but

wh�ch are not unworthy of not�ce. The d�stance wh�ch many of the

representat�ves w�ll be obl�ged to travel, and the arrangements

rendered necessary by that c�rcumstance, m�ght be much more

ser�ous object�ons w�th f�t men to th�s serv�ce, �f l�m�ted to a

s�ngle year, than �f extended to two years. No argument can be

drawn on th�s subject, from the case of the delegates to the

ex�st�ng Congress. They are elected annually, �t �s true; but

the�r re-elect�on �s cons�dered by the leg�slat�ve assembl�es

almost as a matter of course. The elect�on of the representat�ves

by the people would not be governed by the same pr�nc�ple. A few

of the members, as happens �n all such assembl�es, w�ll possess



super�or talents; w�ll, by frequent reelect�ons, become members

of long stand�ng; w�ll be thoroughly masters of the publ�c

bus�ness, and perhaps not unw�ll�ng to ava�l themselves of those

advantages. The greater the proport�on of new members, and the

less the �nformat�on of the bulk of the members the more apt w�ll

they be to fall �nto the snares that may be la�d for them. Th�s

remark �s no less appl�cable to the relat�on wh�ch w�ll subs�st

between the House of Representat�ves and the Senate. It �s an

�nconven�ence m�ngled w�th the advantages of our frequent

elect�ons even �n s�ngle States, where they are large, and hold

but one leg�slat�ve sess�on �n a year, that spur�ous elect�ons

cannot be �nvest�gated and annulled �n t�me for the dec�s�on to

have �ts due effect. If a return can be obta�ned, no matter by

what unlawful means, the �rregular member, who takes h�s seat of

course, �s sure of hold�ng �t a suff�c�ent t�me to answer h�s

purposes. Hence, a very pern�c�ous encouragement �s g�ven to the

use of unlawful means, for obta�n�ng �rregular returns. Were

elect�ons for the federal leg�slature to be annual, th�s pract�ce

m�ght become a very ser�ous abuse, part�cularly �n the more

d�stant States. Each house �s, as �t necessar�ly must be, the



judge of the elect�ons, qual�f�cat�ons, and returns of �ts

members; and whatever �mprovements may be suggested by

exper�ence, for s�mpl�fy�ng and accelerat�ng the process �n

d�sputed cases, so great a port�on of a year would unavo�dably

elapse, before an �lleg�t�mate member could be d�spossessed of

h�s seat, that the prospect of such an event would be l�ttle

check to unfa�r and �ll�c�t means of obta�n�ng a seat. All these

cons�derat�ons taken together warrant us �n aff�rm�ng, that

b�enn�al elect�ons w�ll be as useful to the affa�rs of the publ�c

as we have seen that they w�ll be safe to the l�berty of the

people. PUBLIUS.

FEDERALIST No. 54

The Apport�onment of Members Among the States

From the New York Packet. Tuesday, February 12, 1788.

HAMILTON OR MADISON



To the People of the State of New York:

THE next v�ew wh�ch I shall take of the House of Representat�ves

relates to the appo�ntment of �ts members to the several States

wh�ch �s to be determ�ned by the same rule w�th that of d�rect

taxes. It �s not contended that the number of people �n each

State ought not to be the standard for regulat�ng the proport�on

of those who are to represent the people of each State. The

establ�shment of the same rule for the appo�ntment of taxes, w�ll

probably be as l�ttle contested; though the rule �tself �n th�s

case, �s by no means founded on the same pr�nc�ple. In the former

case, the rule �s understood to refer to the personal r�ghts of

the people, w�th wh�ch �t has a natural and un�versal connect�on.

In the latter, �t has reference to the proport�on of wealth, of

wh�ch �t �s �n no case a prec�se measure, and �n ord�nary cases a

very unf�t one. But notw�thstand�ng the �mperfect�on of the rule

as appl�ed to the relat�ve wealth and contr�but�ons of the

States, �t �s ev�dently the least object�onable among the

pract�cable rules, and had too recently obta�ned the general

sanct�on of Amer�ca, not to have found a ready preference w�th

the convent�on. All th�s �s adm�tted, �t w�ll perhaps be sa�d;



but does �t follow, from an adm�ss�on of numbers for the measure

of representat�on, or of slaves comb�ned w�th free c�t�zens as a

rat�o of taxat�on, that slaves ought to be �ncluded �n the

numer�cal rule of representat�on? Slaves are cons�dered as

property, not as persons. They ought therefore to be comprehended

�n est�mates of taxat�on wh�ch are founded on property, and to be

excluded from representat�on wh�ch �s regulated by a census of

persons. Th�s �s the object�on, as I understand �t, stated �n �ts

full force. I shall be equally cand�d �n stat�ng the reason�ng

wh�ch may be offered on the oppos�te s�de. "We subscr�be to the

doctr�ne," m�ght one of our Southern brethren observe, "that

representat�on relates more �mmed�ately to persons, and taxat�on

more �mmed�ately to property, and we jo�n �n the appl�cat�on of

th�s d�st�nct�on to the case of our slaves. But we must deny the

fact, that slaves are cons�dered merely as property, and �n no

respect whatever as persons. The true state of the case �s, that

they partake of both these qual�t�es: be�ng cons�dered by our

laws, �n some respects, as persons, and �n other respects as

property. In be�ng compelled to labor, not for h�mself, but for

a master; �n be�ng vend�ble by one master to another master; and



�n be�ng subject at all t�mes to be restra�ned �n h�s l�berty and

chast�sed �n h�s body, by the capr�c�ous w�ll of another, the

slave may appear to be degraded from the human rank, and classed

w�th those �rrat�onal an�mals wh�ch fall under the legal

denom�nat�on of property. In be�ng protected, on the other hand,

�n h�s l�fe and �n h�s l�mbs, aga�nst the v�olence of all

others, even the master of h�s labor and h�s l�berty; and �n

be�ng pun�shable h�mself for all v�olence comm�tted aga�nst

others, the slave �s no less ev�dently regarded by the law as a

member of the soc�ety, not as a part of the �rrat�onal creat�on;

as a moral person, not as a mere art�cle of property. The

federal Const�tut�on, therefore, dec�des w�th great propr�ety on

the case of our slaves, when �t v�ews them �n the m�xed character

of persons and of property. Th�s �s �n fact the�r true

character. It �s the character bestowed on them by the laws

under wh�ch they l�ve; and �t w�ll not be den�ed, that these are

the proper cr�ter�on; because �t �s only under the pretext that

the laws have transformed the negroes �nto subjects of property,

that a place �s d�sputed them �n the computat�on of numbers; and

�t �s adm�tted, that �f the laws were to restore the r�ghts wh�ch



have been taken away, the negroes could no longer be refused an

equal share of representat�on w�th the other �nhab�tants. "Th�s

quest�on may be placed �n another l�ght. It �s agreed on all

s�des, that numbers are the best scale of wealth and taxat�on, as

they are the only proper scale of representat�on. Would the

convent�on have been �mpart�al or cons�stent, �f they had

rejected the slaves from the l�st of �nhab�tants, when the shares

of representat�on were to be calculated, and �nserted them on the

l�sts when the tar�ff of contr�but�ons was to be adjusted? Could

�t be reasonably expected, that the Southern States would concur

�n a system, wh�ch cons�dered the�r slaves �n some degree as men,

when burdens were to be �mposed, but refused to cons�der them �n

the same l�ght, when advantages were to be conferred? M�ght not

some surpr�se also be expressed, that those who reproach the

Southern States w�th the barbarous pol�cy of cons�der�ng as

property a part of the�r human brethren, should themselves

contend, that the government to wh�ch all the States are to be

part�es, ought to cons�der th�s unfortunate race more completely

�n the unnatural l�ght of property, than the very laws of wh�ch

they compla�n? "It may be repl�ed, perhaps, that slaves are not



�ncluded �n the est�mate of representat�ves �n any of the States

possess�ng them. They ne�ther vote themselves nor �ncrease the

votes of the�r masters. Upon what pr�nc�ple, then, ought they to

be taken �nto the federal est�mate of representat�on? In

reject�ng them altogether, the Const�tut�on would, �n th�s

respect, have followed the very laws wh�ch have been appealed to

as the proper gu�de. "Th�s object�on �s repelled by a s�ngle

observat�on. It �s a fundamental pr�nc�ple of the proposed

Const�tut�on, that as the aggregate number of representat�ves

allotted to the several States �s to be determ�ned by a federal

rule, founded on the aggregate number of �nhab�tants, so the

r�ght of choos�ng th�s allotted number �n each State �s to be

exerc�sed by such part of the �nhab�tants as the State �tself may

des�gnate. The qual�f�cat�ons on wh�ch the r�ght of suffrage

depend are not, perhaps, the same �n any two States. In some of

the States the d�fference �s very mater�al. In every State, a

certa�n proport�on of �nhab�tants are depr�ved of th�s r�ght by

the const�tut�on of the State, who w�ll be �ncluded �n the census

by wh�ch the federal Const�tut�on apport�ons the representat�ves.

In th�s po�nt of v�ew the Southern States m�ght retort the



compla�nt, by �ns�st�ng that the pr�nc�ple la�d down by the

convent�on requ�red that no regard should be had to the pol�cy of

part�cular States towards the�r own �nhab�tants; and

consequently, that the slaves, as �nhab�tants, should have been

adm�tted �nto the census accord�ng to the�r full number, �n l�ke

manner w�th other �nhab�tants, who, by the pol�cy of other

States, are not adm�tted to all the r�ghts of c�t�zens. A

r�gorous adherence, however, to th�s pr�nc�ple, �s wa�ved by

those who would be ga�ners by �t. All that they ask �s that

equal moderat�on be shown on the other s�de. Let the case of the

slaves be cons�dered, as �t �s �n truth, a pecul�ar one. Let the

comprom�s�ng exped�ent of the Const�tut�on be mutually adopted,

wh�ch regards them as �nhab�tants, but as debased by serv�tude

below the equal level of free �nhab�tants, wh�ch regards the

SLAVE as d�vested of two f�fths of the MAN. "After all, may not

another ground be taken on wh�ch th�s art�cle of the

Const�tut�on w�ll adm�t of a st�ll more ready defense? We have

h�therto proceeded on the �dea that representat�on related to

persons only, and not at all to property. But �s �t a just �dea?

Government �s �nst�tuted no less for protect�on of the property,



than of the persons, of �nd�v�duals. The one as well as the

other, therefore, may be cons�dered as represented by those who

are charged w�th the government. Upon th�s pr�nc�ple �t �s, that

�n several of the States, and part�cularly �n the State of New

York, one branch of the government �s �ntended more espec�ally to

be the guard�an of property, and �s accord�ngly elected by that

part of the soc�ety wh�ch �s most �nterested �n th�s object of

government. In the federal Const�tut�on, th�s pol�cy does not

preva�l. The r�ghts of property are comm�tted �nto the same hands

w�th the personal r�ghts. Some attent�on ought, therefore, to be

pa�d to property �n the cho�ce of those hands. "For another

reason, the votes allowed �n the federal leg�slature to the

people of each State, ought to bear some proport�on to the

comparat�ve wealth of the States. States have not, l�ke

�nd�v�duals, an �nfluence over each other, ar�s�ng from super�or

advantages of fortune. If the law allows an opulent c�t�zen but a

s�ngle vote �n the cho�ce of h�s representat�ve, the respect and

consequence wh�ch he der�ves from h�s fortunate s�tuat�on very

frequently gu�de the votes of others to the objects of h�s

cho�ce; and through th�s �mpercept�ble channel the r�ghts of



property are conveyed �nto the publ�c representat�on. A State

possesses no such �nfluence over other States. It �s not probable

that the r�chest State �n the Confederacy w�ll ever �nfluence the

cho�ce of a s�ngle representat�ve �n any other State. Nor w�ll

the representat�ves of the larger and r�cher States possess any

other advantage �n the federal leg�slature, over the

representat�ves of other States, than what may result from the�r

super�or number alone. As far, therefore, as the�r super�or

wealth and we�ght may justly ent�tle them to any advantage, �t

ought to be secured to them by a super�or share of

representat�on. The new Const�tut�on �s, �n th�s respect,

mater�ally d�fferent from the ex�st�ng Confederat�on, as well as

from that of the Un�ted Netherlands, and other s�m�lar

confederac�es. In each of the latter, the eff�cacy of the

federal resolut�ons depends on the subsequent and voluntary

resolut�ons of the states compos�ng the un�on. Hence the states,

though possess�ng an equal vote �n the publ�c counc�ls, have an

unequal �nfluence, correspond�ng w�th the unequal �mportance of

these subsequent and voluntary resolut�ons. Under the proposed

Const�tut�on, the federal acts w�ll take effect w�thout the



necessary �ntervent�on of the �nd�v�dual States. They w�ll depend

merely on the major�ty of votes �n the federal leg�slature, and

consequently each vote, whether proceed�ng from a larger or

smaller State, or a State more or less wealthy or powerful, w�ll

have an equal we�ght and eff�cacy: �n the same manner as the

votes �nd�v�dually g�ven �n a State leg�slature, by the

representat�ves of unequal count�es or other d�str�cts, have

each a prec�se equal�ty of value and effect; or �f there be any

d�fference �n the case, �t proceeds from the d�fference �n the

personal character of the �nd�v�dual representat�ve, rather than

from any regard to the extent of the d�str�ct from wh�ch he

comes. "Such �s the reason�ng wh�ch an advocate for the

Southern �nterests m�ght employ on th�s subject; and although �t

may appear to be a l�ttle stra�ned �n some po�nts, yet, on the

whole, I must confess that �t fully reconc�les me to the scale of

representat�on wh�ch the convent�on have establ�shed. In one

respect, the establ�shment of a common measure for representat�on

and taxat�on w�ll have a very salutary effect. As the accuracy

of the census to be obta�ned by the Congress w�ll necessar�ly

depend, �n a cons�derable degree on the d�spos�t�on, �f not on



the co-operat�on, of the States, �t �s of great �mportance that

the States should feel as l�ttle b�as as poss�ble, to swell or to

reduce the amount of the�r numbers. Were the�r share of

representat�on alone to be governed by th�s rule, they would have

an �nterest �n exaggerat�ng the�r �nhab�tants. Were the rule to

dec�de the�r share of taxat�on alone, a contrary temptat�on would

preva�l. By extend�ng the rule to both objects, the States w�ll

have oppos�te �nterests, wh�ch w�ll control and balance each

other, and produce the requ�s�te �mpart�al�ty. PUBLIUS.
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HAMILTON OR MADISON

To the People of the State of New York:

THE number of wh�ch the House of Representat�ves �s to cons�st,

forms another and a very �nterest�ng po�nt of v�ew, under wh�ch

th�s branch of the federal leg�slature may be contemplated.

Scarce any art�cle, �ndeed, �n the whole Const�tut�on seems to be

rendered more worthy of attent�on, by the we�ght of character and

the apparent force of argument w�th wh�ch �t has been assa�led.

The charges exh�b�ted aga�nst �t are, f�rst, that so small a

number of representat�ves w�ll be an unsafe depos�tary of the

publ�c �nterests; secondly, that they w�ll not possess a proper

knowledge of the local c�rcumstances of the�r numerous

const�tuents; th�rdly, that they w�ll be taken from that class of

c�t�zens wh�ch w�ll sympath�ze least w�th the feel�ngs of the

mass of the people, and be most l�kely to a�m at a permanent

elevat�on of the few on the depress�on of the many; fourthly,

that defect�ve as the number w�ll be �n the f�rst �nstance, �t



w�ll be more and more d�sproport�onate, by the �ncrease of the

people, and the obstacles wh�ch w�ll prevent a correspondent

�ncrease of the representat�ves. In general �t may be remarked on

th�s subject, that no pol�t�cal problem �s less suscept�ble of a

prec�se solut�on than that wh�ch relates to the number most

conven�ent for a representat�ve leg�slature; nor �s there any

po�nt on wh�ch the pol�cy of the several States �s more at

var�ance, whether we compare the�r leg�slat�ve assembl�es

d�rectly w�th each other, or cons�der the proport�ons wh�ch they

respect�vely bear to the number of the�r const�tuents. Pass�ng

over the d�fference between the smallest and largest States, as

Delaware, whose most numerous branch cons�sts of twenty-one

representat�ves, and Massachusetts, where �t amounts to between

three and four hundred, a very cons�derable d�fference �s

observable among States nearly equal �n populat�on. The number of

representat�ves �n Pennsylvan�a �s not more than one f�fth of

that �n the State last ment�oned. New York, whose populat�on �s

to that of South Carol�na as s�x to f�ve, has l�ttle more than

one th�rd of the number of representat�ves. As great a d�spar�ty

preva�ls between the States of Georg�a and Delaware or Rhode



Island. In Pennsylvan�a, the representat�ves do not bear a

greater proport�on to the�r const�tuents than of one for every

four or f�ve thousand. In Rhode Island, they bear a proport�on of

at least one for every thousand. And accord�ng to the

const�tut�on of Georg�a, the proport�on may be carr�ed to one to

every ten electors; and must unavo�dably far exceed the

proport�on �n any of the other States. Another general remark to

be made �s, that the rat�o between the representat�ves and the

people ought not to be the same where the latter are very

numerous as where they are very few. Were the representat�ves �n

V�rg�n�a to be regulated by the standard �n Rhode Island, they

would, at th�s t�me, amount to between four and f�ve hundred; and

twenty or th�rty years hence, to a thousand. On the other hand,

the rat�o of Pennsylvan�a, �f appl�ed to the State of Delaware,

would reduce the representat�ve assembly of the latter to seven

or e�ght members. Noth�ng can be more fallac�ous than to found

our pol�t�cal calculat�ons on ar�thmet�cal pr�nc�ples. S�xty or

seventy men may be more properly trusted w�th a g�ven degree of

power than s�x or seven. But �t does not follow that s�x or seven

hundred would be proport�onably a better depos�tary. And �f we



carry on the suppos�t�on to s�x or seven thousand, the whole

reason�ng ought to be reversed. The truth �s, that �n all cases a

certa�n number at least seems to be necessary to secure the

benef�ts of free consultat�on and d�scuss�on, and to guard

aga�nst too easy a comb�nat�on for �mproper purposes; as, on the

other hand, the number ought at most to be kept w�th�n a certa�n

l�m�t, �n order to avo�d the confus�on and �ntemperance of a

mult�tude. In all very numerous assembl�es, of whatever character

composed, pass�on never fa�ls to wrest the sceptre from reason.

Had every Athen�an c�t�zen been a Socrates, every Athen�an

assembly would st�ll have been a mob. It �s necessary also to

recollect here the observat�ons wh�ch were appl�ed to the case of

b�enn�al elect�ons. For the same reason that the l�m�ted powers

of the Congress, and the control of the State leg�slatures,

just�fy less frequent elect�ons than the publ�c safely m�ght

otherw�se requ�re, the members of the Congress need be less

numerous than �f they possessed the whole power of leg�slat�on,

and were under no other than the ord�nary restra�nts of other

leg�slat�ve bod�es. W�th these general �deas �n our m�nd, let us

we�gh the object�ons wh�ch have been stated aga�nst the number of



members proposed for the House of Representat�ves. It �s sa�d, �n

the f�rst place, that so small a number cannot be safely trusted

w�th so much power. The number of wh�ch th�s branch of the

leg�slature �s to cons�st, at the outset of the government, w�ll

be s�xtyf�ve. W�th�n three years a census �s to be taken, when

the number may be augmented to one for every th�rty thousand

�nhab�tants; and w�th�n every success�ve per�od of ten years the

census �s to be renewed, and augmentat�ons may cont�nue to be

made under the above l�m�tat�on. It w�ll not be thought an

extravagant conjecture that the f�rst census w�ll, at the rate of

one for every th�rty thousand, ra�se the number of

representat�ves to at least one hundred. Est�mat�ng the negroes

�n the proport�on of three f�fths, �t can scarcely be doubted

that the populat�on of the Un�ted States w�ll by that t�me, �f �t

does not already, amount to three m�ll�ons. At the exp�rat�on of

twenty-f�ve years, accord�ng to the computed rate of �ncrease,

the number of representat�ves w�ll amount to two hundred, and of

f�fty years, to four hundred. Th�s �s a number wh�ch, I presume,

w�ll put an end to all fears ar�s�ng from the smallness of the

body. I take for granted here what I shall, �n answer�ng the



fourth object�on, hereafter show, that the number of

representat�ves w�ll be augmented from t�me to t�me �n the

manner prov�ded by the Const�tut�on. On a contrary suppos�t�on, I

should adm�t the object�on to have very great we�ght �ndeed. The

true quest�on to be dec�ded then �s, whether the smallness of the

number, as a temporary regulat�on, be dangerous to the publ�c

l�berty? Whether s�xty-f�ve members for a few years, and a

hundred or two hundred for a few more, be a safe depos�tary for a

l�m�ted and well-guarded power of leg�slat�ng for the Un�ted

States? I must own that I could not g�ve a negat�ve answer to

th�s quest�on, w�thout f�rst obl�terat�ng every �mpress�on wh�ch

I have rece�ved w�th regard to the present gen�us of the people

of Amer�ca, the sp�r�t wh�ch actuates the State leg�slatures, and

the pr�nc�ples wh�ch are �ncorporated w�th the pol�t�cal

character of every class of c�t�zens I am unable to conce�ve that

the people of Amer�ca, �n the�r present temper, or under any

c�rcumstances wh�ch can speed�ly happen, w�ll choose, and every

second year repeat the cho�ce of, s�xty-f�ve or a hundred men who

would be d�sposed to form and pursue a scheme of tyranny or

treachery. I am unable to conce�ve that the State leg�slatures,



wh�ch must feel so many mot�ves to watch, and wh�ch possess so

many means of counteract�ng, the federal leg�slature, would fa�l

e�ther to detect or to defeat a consp�racy of the latter aga�nst

the l�bert�es of the�r common const�tuents. I am equally unable

to conce�ve that there are at th�s t�me, or can be �n any short

t�me, �n the Un�ted States, any s�xty-f�ve or a hundred men

capable of recommend�ng themselves to the cho�ce of the people at

large, who would e�ther des�re or dare, w�th�n the short space of

two years, to betray the solemn trust comm�tted to them. What

change of c�rcumstances, t�me, and a fuller populat�on of our

country may produce, requ�res a prophet�c sp�r�t to declare,

wh�ch makes no part of my pretens�ons. But judg�ng from the

c�rcumstances now before us, and from the probable state of them

w�th�n a moderate per�od of t�me, I must pronounce that the

l�bert�es of Amer�ca cannot be unsafe �n the number of hands

proposed by the federal Const�tut�on. From what quarter can the

danger proceed? Are we afra�d of fore�gn gold? If fore�gn gold

could so eas�ly corrupt our federal rulers and enable them to

ensnare and betray the�r const�tuents, how has �t happened that

we are at th�s t�me a free and �ndependent nat�on? The Congress



wh�ch conducted us through the Revolut�on was a less numerous

body than the�r successors w�ll be; they were not chosen by, nor

respons�ble to, the�r fellowc�t�zens at large; though appo�nted

from year to year, and recallable at pleasure, they were

generally cont�nued for three years, and pr�or to the

rat�f�cat�on of the federal art�cles, for a st�ll longer term.

They held the�r consultat�ons always under the ve�l of secrecy;

they had the sole transact�on of our affa�rs w�th fore�gn

nat�ons; through the whole course of the war they had the fate of

the�r country more �n the�r hands than �t �s to be hoped w�ll

ever be the case w�th our future representat�ves; and from the

greatness of the pr�ze at stake, and the eagerness of the party

wh�ch lost �t, �t may well be supposed that the use of other

means than force would not have been scrupled. Yet we know by

happy exper�ence that the publ�c trust was not betrayed; nor has

the pur�ty of our publ�c counc�ls �n th�s part�cular ever

suffered, even from the wh�spers of calumny. Is the danger

apprehended from the other branches of the federal government?

But where are the means to be found by the Pres�dent, or the

Senate, or both? The�r emoluments of off�ce, �t �s to be



presumed, w�ll not, and w�thout a prev�ous corrupt�on of the

House of Representat�ves cannot, more than suff�ce for very

d�fferent purposes; the�r pr�vate fortunes, as they must allbe

Amer�can c�t�zens, cannot poss�bly be sources of danger. The

only means, then, wh�ch they can possess, w�ll be �n the

d�spensat�on of appo�ntments. Is �t here that susp�c�on rests

her charge? Somet�mes we are told that th�s fund of corrupt�on

�s to be exhausted by the Pres�dent �n subdu�ng the v�rtue of the

Senate. Now, the f�del�ty of the other House �s to be the

v�ct�m. The �mprobab�l�ty of such a mercenary and perf�d�ous

comb�nat�on of the several members of government, stand�ng on as

d�fferent foundat�ons as republ�can pr�nc�ples w�ll well adm�t,

and at the same t�me accountable to the soc�ety over wh�ch they

are placed, ought alone to qu�et th�s apprehens�on. But,

fortunately, the Const�tut�on has prov�ded a st�ll further

safeguard. The members of the Congress are rendered �nel�g�ble

to any c�v�l off�ces that may be created, or of wh�ch the

emoluments may be �ncreased, dur�ng the term of the�r elect�on.

No off�ces therefore can be dealt out to the ex�st�ng members but

such as may become vacant by ord�nary casualt�es: and to suppose



that these would be suff�c�ent to purchase the guard�ans of the

people, selected by the people themselves, �s to renounce every

rule by wh�ch events ought to be calculated, and to subst�tute an

�nd�scr�m�nate and unbounded jealousy, w�th wh�ch all reason�ng

must be va�n. The s�ncere fr�ends of l�berty, who g�ve

themselves up to the extravaganc�es of th�s pass�on, are not

aware of the �njury they do the�r own cause. As there �s a

degree of deprav�ty �n mank�nd wh�ch requ�res a certa�n degree of

c�rcumspect�on and d�strust, so there are other qual�t�es �n

human nature wh�ch just�fy a certa�n port�on of esteem and

conf�dence. Republ�can government presupposes the ex�stence of

these qual�t�es �n a h�gher degree than any other form. Were the

p�ctures wh�ch have been drawn by the pol�t�cal jealousy of some

among us fa�thful l�kenesses of the human character, the

�nference would be, that there �s not suff�c�ent v�rtue among men

for self-government; and that noth�ng less than the cha�ns of

despot�sm can restra�n them from destroy�ng and devour�ng one

another. PUBLIUS.



FEDERALIST No. 56

The Same Subject Cont�nued (The Total Number of the House of

Representat�ves)

From the New York Packet. Tuesday, February 19, 1788.

HAMILTON OR MADISON

To the People of the State of New York:

THE SECOND charge aga�nst the House of Representat�ves �s, that

�t w�ll be too small to possess a due knowledge of the �nterests

of �ts const�tuents. As th�s object�on ev�dently proceeds from a

compar�son of the proposed number of representat�ves w�th the

great extent of the Un�ted States, the number of the�r

�nhab�tants, and the d�vers�ty of the�r �nterests, w�thout tak�ng

�nto v�ew at the same t�me the c�rcumstances wh�ch w�ll

d�st�ngu�sh the Congress from other leg�slat�ve bod�es, the best

answer that can be g�ven to �t w�ll be a br�ef explanat�on of

these pecul�ar�t�es. It �s a sound and �mportant pr�nc�ple that

the representat�ve ought to be acqua�nted w�th the �nterests and



c�rcumstances of h�s const�tuents. But th�s pr�nc�ple can extend

no further than to those c�rcumstances and �nterests to wh�ch the

author�ty and care of the representat�ve relate. An �gnorance of

a var�ety of m�nute and part�cular objects, wh�ch do not l�e

w�th�n the compass of leg�slat�on, �s cons�stent w�th every

attr�bute necessary to a due performance of the leg�slat�ve

trust. In determ�n�ng the extent of �nformat�on requ�red �n the

exerc�se of a part�cular author�ty, recourse then must be had to

the objects w�th�n the purv�ew of that author�ty. What are to be

the objects of federal leg�slat�on? Those wh�ch are of most

�mportance, and wh�ch seem most to requ�re local knowledge, are

commerce, taxat�on, and the m�l�t�a. A proper regulat�on of

commerce requ�res much �nformat�on, as has been elsewhere

remarked; but as far as th�s �nformat�on relates to the laws and

local s�tuat�on of each �nd�v�dual State, a very few

representat�ves would be very suff�c�ent veh�cles of �t to the

federal counc�ls. Taxat�on w�ll cons�st, �n a great measure, of

dut�es wh�ch w�ll be �nvolved �n the regulat�on of commerce. So

far the preced�ng remark �s appl�cable to th�s object. As far as

�t may cons�st of �nternal collect�ons, a more d�ffus�ve



knowledge of the c�rcumstances of the State may be necessary. But

w�ll not th�s also be possessed �n suff�c�ent degree by a very

few �ntell�gent men, d�ffus�vely elected w�th�n the State? D�v�de

the largest State �nto ten or twelve d�str�cts, and �t w�ll be

found that there w�ll be no pecul�ar local �nterests �n e�ther,

wh�ch w�ll not be w�th�n the knowledge of the representat�ve of

the d�str�ct. Bes�des th�s source of �nformat�on, the laws of the

State, framed by representat�ves from every part of �t, w�ll be

almost of themselves a suff�c�ent gu�de. In every State there

have been made, and must cont�nue to be made, regulat�ons on th�s

subject wh�ch w�ll, �n many cases, leave l�ttle more to be done

by the federal leg�slature, than to rev�ew the d�fferent laws,

and reduce them �n one general act. A sk�llful �nd�v�dual �n h�s

closet w�th all the local codes before h�m, m�ght comp�le a law

on some subjects of taxat�on for the whole un�on, w�thout any a�d

from oral �nformat�on, and �t may be expected that whenever

�nternal taxes may be necessary, and part�cularly �n cases

requ�r�ng un�form�ty throughout the States, the more s�mple

objects w�ll be preferred. To be fully sens�ble of the fac�l�ty

wh�ch w�ll be g�ven to th�s branch of federal leg�slat�on by the



ass�stance of the State codes, we need only suppose for a moment

that th�s or any other State were d�v�ded �nto a number of parts,

each hav�ng and exerc�s�ng w�th�n �tself a power of local

leg�slat�on. Is �t not ev�dent that a degree of local �nformat�on

and preparatory labor would be found �n the several volumes of

the�r proceed�ngs, wh�ch would very much shorten the labors of

the general leg�slature, and render a much smaller number of

members suff�c�ent for �t? The federal counc�ls w�ll der�ve great

advantage from another c�rcumstance. The representat�ves of each

State w�ll not only br�ng w�th them a cons�derable knowledge of

�ts laws, and a local knowledge of the�r respect�ve d�str�cts,

but w�ll probably �n all cases have been members, and may even at

the very t�me be members, of the State leg�slature, where all the

local �nformat�on and �nterests of the State are assembled, and

from whence they may eas�ly be conveyed by a very few hands �nto

the leg�slature of the Un�ted States. The observat�ons made on

the subject of taxat�on apply w�th greater force to the case of

the m�l�t�a. For however d�fferent the rules of d�sc�pl�ne may be

�n d�fferent States, they are the same throughout each part�cular

State; and depend on c�rcumstances wh�ch can d�ffer but l�ttle �n



d�fferent parts of the same State. The attent�ve reader w�ll

d�scern that the reason�ng here used, to prove the suff�c�ency of

a moderate number of representat�ves, does not �n any respect

contrad�ct what was urged on another occas�on w�th regard to the

extens�ve �nformat�on wh�ch the representat�ves ought to possess,

and the t�me that m�ght be necessary for acqu�r�ng �t. Th�s

�nformat�on, so far as �t may relate to local objects, �s

rendered necessary and d�ff�cult, not by a d�fference of laws and

local c�rcumstances w�th�n a s�ngle State, but of those among

d�fferent States. Tak�ng each State by �tself, �ts laws are the

same, and �ts �nterests but l�ttle d�vers�f�ed. A few men,

therefore, w�ll possess all the knowledge requ�s�te for a proper

representat�on of them. Were the �nterests and affa�rs of each

�nd�v�dual State perfectly s�mple and un�form, a knowledge of

them �n one part would �nvolve a knowledge of them �n every

other, and the whole State m�ght be competently represented by a

s�ngle member taken from any part of �t. On a compar�son of the

d�fferent States together, we f�nd a great d�ss�m�lar�ty �n the�r

laws, and �n many other c�rcumstances connected w�th the objects

of federal leg�slat�on, w�th all of wh�ch the federal



representat�ves ought to have some acqua�ntance. Wh�lst a few

representat�ves, therefore, from each State, may br�ng w�th them

a due knowledge of the�r own State, every representat�ve w�ll

have much �nformat�on to acqu�re concern�ng all the other States.

The changes of t�me, as was formerly remarked, on the comparat�ve

s�tuat�on of the d�fferent States, w�ll have an ass�m�lat�ng

effect. The effect of t�me on the �nternal affa�rs of the States,

taken s�ngly, w�ll be just the contrary. At present some of the

States are l�ttle more than a soc�ety of husbandmen. Few of them

have made much progress �n those branches of �ndustry wh�ch g�ve

a var�ety and complex�ty to the affa�rs of a nat�on. These,

however, w�ll �n all of them be the fru�ts of a more advanced

populat�on, and w�ll requ�re, on the part of each State, a fuller

representat�on. The fores�ght of the convent�on has accord�ngly

taken care that the progress of populat�on may be accompan�ed

w�th a proper �ncrease of the representat�ve branch of the

government. The exper�ence of Great Br�ta�n, wh�ch presents to

mank�nd so many pol�t�cal lessons, both of the mon�tory and

exemplary k�nd, and wh�ch has been frequently consulted �n the

course of these �nqu�r�es, corroborates the result of the



reflect�ons wh�ch we have just made. The number of �nhab�tants �n

the two k�ngdoms of England and Scotland cannot be stated at less

than e�ght m�ll�ons. The representat�ves of these e�ght m�ll�ons

�n the House of Commons amount to f�ve hundred and f�fty-e�ght.

Of th�s number, one n�nth are elected by three hundred and

s�xty-four persons, and one half, by f�ve thousand seven hundred

and twenty-three persons. 1 It cannot be supposed that the half

thus elected, and who do not even res�de among the people at

large, can add any th�ng e�ther to the secur�ty of the people

aga�nst the government, or to the knowledge of the�r

c�rcumstances and �nterests �n the leg�slat�ve counc�ls. On the

contrary, �t �s notor�ous, that they are more frequently the

representat�ves and �nstruments of the execut�ve mag�strate, than

the guard�ans and advocates of the popular r�ghts. They m�ght

therefore, w�th great propr�ety, be cons�dered as someth�ng more

than a mere deduct�on from the real representat�ves of the

nat�on. We w�ll, however, cons�der them �n th�s l�ght alone, and

w�ll not extend the deduct�on to a cons�derable number of

others, who do not res�de among the�r const�tutents, are very

fa�ntly connected w�th them, and have very l�ttle part�cular



knowledge of the�r affa�rs. W�th all these concess�ons, two

hundred and seventy-n�ne persons only w�ll be the depos�tory of

the safety, �nterest, and happ�ness of e�ght m�ll�ons that �s to

say, there w�ll be one representat�ve only to ma�nta�n the r�ghts

and expla�n the s�tuat�on OF TWENTY-EIGHT THOUSAND SIX
HUNDRED

AND SEVENTY const�tutents, �n an assembly exposed to the whole

force of execut�ve �nfluence, and extend�ng �ts author�ty to

every object of leg�slat�on w�th�n a nat�on whose affa�rs are �n

the h�ghest degree d�vers�f�ed and compl�cated. Yet �t �s very

certa�n, not only that a valuable port�on of freedom has been

preserved under all these c�rcumstances, but that the defects �n

the Br�t�sh code are chargeable, �n a very small proport�on, on

the �gnorance of the leg�slature concern�ng the c�rcumstances of

the people. Allow�ng to th�s case the we�ght wh�ch �s due to �t,

and compar�ng �t w�th that of the House of Representat�ves as

above expla�ned �t seems to g�ve the fullest assurance, that a

representat�ve for every THIRTY THOUSAND INHABITANTS w�ll
render

the latter both a safe and competent guard�an of the �nterests

wh�ch w�ll be conf�ded to �t. PUBLIUS. Burgh's "Pol�t�cal



D�squ�s�t�ons. "

FEDERALIST No. 57

The Alleged Tendency of the New Plan to Elevate the Few at the

Expense of the Many Cons�dered �n Connect�on w�th Representat�on

From the New York Packet. Tuesday, February 19, 1788.

HAMILTON OR MADISON

To the People of the State of New York:

THE THIRD charge aga�nst the House of Representat�ves �s, that �t

w�ll be taken from that class of c�t�zens wh�ch w�ll have least

sympathy w�th the mass of the people, and be most l�kely to a�m

at an amb�t�ous sacr�f�ce of the many to the aggrand�zement of

the few. Of all the object�ons wh�ch have been framed aga�nst the

federal Const�tut�on, th�s �s perhaps the most extraord�nary.

Wh�lst the object�on �tself �s levelled aga�nst a pretended

ol�garchy, the pr�nc�ple of �t str�kes at the very root of



republ�can government. The a�m of every pol�t�cal const�tut�on

�s, or ought to be, f�rst to obta�n for rulers men who possess

most w�sdom to d�scern, and most v�rtue to pursue, the common

good of the soc�ety; and �n the next place, to take the most

effectual precaut�ons for keep�ng them v�rtuous wh�lst they

cont�nue to hold the�r publ�c trust. The elect�ve mode of

obta�n�ng rulers �s the character�st�c pol�cy of republ�can

government. The means rel�ed on �n th�s form of government for

prevent�ng the�r degeneracy are numerous and var�ous. The most

effectual one, �s such a l�m�tat�on of the term of appo�ntments

as w�ll ma�nta�n a proper respons�b�l�ty to the people. Let me

now ask what c�rcumstance there �s �n the const�tut�on of the

House of Representat�ves that v�olates the pr�nc�ples of

republ�can government, or favors the elevat�on of the few on the

ru�ns of the many? Let me ask whether every c�rcumstance �s not,

on the contrary, str�ctly conformable to these pr�nc�ples, and

scrupulously �mpart�al to the r�ghts and pretens�ons of every

class and descr�pt�on of c�t�zens? Who are to be the electors of

the federal representat�ves? Not the r�ch, more than the poor;

not the learned, more than the �gnorant; not the haughty he�rs of



d�st�ngu�shed names, more than the humble sons of obscur�ty and

unprop�t�ous fortune. The electors are to be the great body of

the people of the Un�ted States. They are to be the same who

exerc�se the r�ght �n every State of elect�ng the correspond�ng

branch of the leg�slature of the State. Who are to be the objects

of popular cho�ce? Every c�t�zen whose mer�t may recommend h�m to

the esteem and conf�dence of h�s country. No qual�f�cat�on of

wealth, of b�rth, of rel�g�ous fa�th, or of c�v�l profess�on �s

perm�tted to fetter the judgement or d�sappo�nt the �ncl�nat�on

of the people. If we cons�der the s�tuat�on of the men on whom

the free suffrages of the�r fellow-c�t�zens may confer the

representat�ve trust, we shall f�nd �t �nvolv�ng every secur�ty

wh�ch can be dev�sed or des�red for the�r f�del�ty to the�r

const�tuents. In the f�rst place, as they w�ll have been

d�st�ngu�shed by the preference of the�r fellow-c�t�zens, we are

to presume that �n general they w�ll be somewhat d�st�ngu�shed

also by those qual�t�es wh�ch ent�tle them to �t, and wh�ch

prom�se a s�ncere and scrupulous regard to the nature of the�r

engagements. In the second place, they w�ll enter �nto the publ�c

serv�ce under c�rcumstances wh�ch cannot fa�l to produce a



temporary affect�on at least to the�r const�tuents. There �s �n

every breast a sens�b�l�ty to marks of honor, of favor, of

esteem, and of conf�dence, wh�ch, apart from all cons�derat�ons

of �nterest, �s some pledge for grateful and benevolent returns.

Ingrat�tude �s a common top�c of declamat�on aga�nst human

nature; and �t must be confessed that �nstances of �t are but too

frequent and flagrant, both �n publ�c and �n pr�vate l�fe. But

the un�versal and extreme �nd�gnat�on wh�ch �t �nsp�res �s �tself

a proof of the energy and prevalence of the contrary sent�ment.

In the th�rd place, those t�es wh�ch b�nd the representat�ve to

h�s const�tuents are strengthened by mot�ves of a more self�sh

nature. H�s pr�de and van�ty attach h�m to a form of government

wh�ch favors h�s pretens�ons and g�ves h�m a share �n �ts honors

and d�st�nct�ons. Whatever hopes or projects m�ght be enterta�ned

by a few asp�r�ng characters, �t must generally happen that a

great proport�on of the men der�v�ng the�r advancement from the�r

�nfluence w�th the people, would have more to hope from a

preservat�on of the favor, than from �nnovat�ons �n the

government subvers�ve of the author�ty of the people. All these

secur�t�es, however, would be found very �nsuff�c�ent w�thout the



restra�nt of frequent elect�ons. Hence, �n the fourth place, the

House of Representat�ves �s so const�tuted as to support �n the

members an hab�tual recollect�on of the�r dependence on the

people. Before the sent�ments �mpressed on the�r m�nds by the

mode of the�r elevat�on can be effaced by the exerc�se of power,

they w�ll be compelled to ant�c�pate the moment when the�r power

�s to cease, when the�r exerc�se of �t �s to be rev�ewed, and

when they must descend to the level from wh�ch they were ra�sed;

there forever to rema�n unless a fa�thful d�scharge of the�r

trust shall have establ�shed the�r t�tle to a renewal of �t. I

w�ll add, as a f�fth c�rcumstance �n the s�tuat�on of the House

of Representat�ves, restra�n�ng them from oppress�ve measures,

that they can make no law wh�ch w�ll not have �ts full operat�on

on themselves and the�r fr�ends, as well as on the great mass of

the soc�ety. Th�s has always been deemed one of the strongest

bonds by wh�ch human pol�cy can connect the rulers and the people

together. It creates between them that commun�on of �nterests and

sympathy of sent�ments, of wh�ch few governments have furn�shed

examples; but w�thout wh�ch every government degenerates �nto

tyranny. If �t be asked, what �s to restra�n the House of



Representat�ves from mak�ng legal d�scr�m�nat�ons �n favor of

themselves and a part�cular class of the soc�ety? I answer: the

gen�us of the whole system; the nature of just and const�tut�onal

laws; and above all, the v�g�lant and manly sp�r�t wh�ch actuates

the people of Amer�ca, a sp�r�t wh�ch nour�shes freedom, and �n

return �s nour�shed by �t. If th�s sp�r�t shall ever be so far

debased as to tolerate a law not obl�gatory on the leg�slature,

as well as on the people, the people w�ll be prepared to tolerate

any th�ng but l�berty. Such w�ll be the relat�on between the

House of Representat�ves and the�r const�tuents. Duty, grat�tude,

�nterest, amb�t�on �tself, are the chords by wh�ch they w�ll be

bound to f�del�ty and sympathy w�th the great mass of the people.

It �s poss�ble that these may all be �nsuff�c�ent to control the

capr�ce and w�ckedness of man. But are they not all that

government w�ll adm�t, and that human prudence can dev�se? Are

they not the genu�ne and the character�st�c means by wh�ch

republ�can government prov�des for the l�berty and happ�ness of

the people? Are they not the �dent�cal means on wh�ch every State

government �n the Un�on rel�es for the atta�nment of these

�mportant ends? What then are we to understand by the object�on



wh�ch th�s paper has combated? What are we to say to the men who

profess the most flam�ng zeal for republ�can government, yet

boldly �mpeach the fundamental pr�nc�ple of �t; who pretend to be

champ�ons for the r�ght and the capac�ty of the people to choose

the�r own rulers, yet ma�nta�n that they w�ll prefer those only

who w�ll �mmed�ately and �nfall�bly betray the trust comm�tted to

them? Were the object�on to be read by one who had not seen the

mode prescr�bed by the Const�tut�on for the cho�ce of

representat�ves, he could suppose noth�ng less than that some

unreasonable qual�f�cat�on of property was annexed to the r�ght

of suffrage; or that the r�ght of el�g�b�l�ty was l�m�ted to

persons of part�cular fam�l�es or fortunes; or at least that the

mode prescr�bed by the State const�tut�ons was �n some respect or

other, very grossly departed from. We have seen how far such a

suppos�t�on would err, as to the two f�rst po�nts. Nor would �t,

�n fact, be less erroneous as to the last. The only d�fference

d�scoverable between the two cases �s, that each representat�ve

of the Un�ted States w�ll be elected by f�ve or s�x thousand

c�t�zens; wh�lst �n the �nd�v�dual States, the elect�on of a

representat�ve �s left to about as many hundreds. W�ll �t be



pretended that th�s d�fference �s suff�c�ent to just�fy an

attachment to the State governments, and an abhorrence to the

federal government? If th�s be the po�nt on wh�ch the object�on

turns, �t deserves to be exam�ned. Is �t supported by REASON?

Th�s cannot be sa�d, w�thout ma�nta�n�ng that f�ve or s�x

thousand c�t�zens are less capable of choos�ng a f�t

representat�ve, or more l�able to be corrupted by an unf�t one,

than f�ve or s�x hundred. Reason, on the contrary, assures us,

that as �n so great a number a f�t representat�ve would be most

l�kely to be found, so the cho�ce would be less l�kely to be

d�verted from h�m by the �ntr�gues of the amb�t�ous or the

amb�t�ous or the br�bes of the r�ch. Is the CONSEQUENCE from

th�s doctr�ne adm�ss�ble? If we say that f�ve or s�x hundred

c�t�zens are as many as can jo�ntly exerc�se the�r r�ght of

suffrage, must we not depr�ve the people of the �mmed�ate cho�ce

of the�r publ�c servants, �n every �nstance where the

adm�n�strat�on of the government does not requ�re as many of them

as w�ll amount to one for that number of c�t�zens? Is the

doctr�ne warranted by FACTS? It was shown �n the last paper, that

the real representat�on �n the Br�t�sh House of Commons very



l�ttle exceeds the proport�on of one for every th�rty thousand

�nhab�tants. Bes�des a var�ety of powerful causes not ex�st�ng

here, and wh�ch favor �n that country the pretens�ons of rank and

wealth, no person �s el�g�ble as a representat�ve of a county,

unless he possess real estate of the clear value of s�x hundred

pounds sterl�ng per year; nor of a c�ty or borough, unless he

possess a l�ke estate of half that annual value. To th�s

qual�f�cat�on on the part of the county representat�ves �s added

another on the part of the county electors, wh�ch restra�ns the

r�ght of suffrage to persons hav�ng a freehold estate of the

annual value of more than twenty pounds sterl�ng, accord�ng to

the present rate of money. Notw�thstand�ng these unfavorable

c�rcumstances, and notw�thstand�ng some very unequal laws �n the

Br�t�sh code, �t cannot be sa�d that the representat�ves of the

nat�on have elevated the few on the ru�ns of the many. But we

need not resort to fore�gn exper�ence on th�s subject. Our own

�s expl�c�t and dec�s�ve. The d�str�cts �n New Hampsh�re �n

wh�ch the senators are chosen �mmed�ately by the people, are

nearly as large as w�ll be necessary for her representat�ves �n

the Congress. Those of Massachusetts are larger than w�ll be



necessary for that purpose; and those of New York st�ll more so.

In the last State the members of Assembly for the c�t�es and

count�es of New York and Albany are elected by very nearly as

many voters as w�ll be ent�tled to a representat�ve �n the

Congress, calculat�ng on the number of s�xty-f�ve representat�ves

only. It makes no d�fference that �n these senator�al d�str�cts

and count�es a number of representat�ves are voted for by each

elector at the same t�me. If the same electors at the same t�me

are capable of choos�ng four or f�ve representat�ves, they cannot

be �ncapable of choos�ng one. Pennsylvan�a �s an add�t�onal

example. Some of her count�es, wh�ch elect her State

representat�ves, are almost as large as her d�str�cts w�ll be by

wh�ch her federal representat�ves w�ll be elected. The c�ty of

Ph�ladelph�a �s supposed to conta�n between f�fty and s�xty

thousand souls. It w�ll therefore form nearly two d�str�cts for

the cho�ce of federal representat�ves. It forms, however, but

one county, �n wh�ch every elector votes for each of �ts

representat�ves �n the State leg�slature. And what may appear to

be st�ll more d�rectly to our purpose, the whole c�ty actually

elects a SINGLE MEMBER for the execut�ve counc�l. Th�s �s the



case �n all the other count�es of the State. Are not these facts

the most sat�sfactory proofs of the fallacy wh�ch has been

employed aga�nst the branch of the federal government under

cons�derat�on? Has �t appeared on tr�al that the senators of New

Hampsh�re, Massachusetts, and New York, or the execut�ve counc�l

of Pennsylvan�a, or the members of the Assembly �n the two last

States, have betrayed any pecul�ar d�spos�t�on to sacr�f�ce the

many to the few, or are �n any respect less worthy of the�r

places than the representat�ves and mag�strates appo�nted �n

other States by very small d�v�s�ons of the people? But there are

cases of a stronger complex�on than any wh�ch I have yet quoted.

One branch of the leg�slature of Connect�cut �s so const�tuted

that each member of �t �s elected by the whole State. So �s the

governor of that State, of Massachusetts, and of th�s State, and

the pres�dent of New Hampsh�re. I leave every man to dec�de

whether the result of any one of these exper�ments can be sa�d to

countenance a susp�c�on, that a d�ffus�ve mode of choos�ng

representat�ves of the people tends to elevate tra�tors and to

underm�ne the publ�c l�berty. PUBLIUS.



FEDERALIST No. 58

Object�on That The Number of Members W�ll Not Be Augmented as
the

Progress of Populat�on Demands Cons�dered

MADISON

To the People of the State of New York:

THE rema�n�ng charge aga�nst the House of Representat�ves, wh�ch

I am to exam�ne, �s grounded on a suppos�t�on that the number of

members w�ll not be augmented from t�me to t�me, as the progress

of populat�on may demand. It has been adm�tted, that th�s

object�on, �f well supported, would have great we�ght. The

follow�ng observat�ons w�ll show that, l�ke most other object�ons

aga�nst the Const�tut�on, �t can only proceed from a part�al v�ew

of the subject, or from a jealousy wh�ch d�scolors and d�sf�gures

every object wh�ch �s beheld. 1. Those who urge the object�on

seem not to have recollected that the federal Const�tut�on w�ll

not suffer by a compar�son w�th the State const�tut�ons, �n the

secur�ty prov�ded for a gradual augmentat�on of the number of



representat�ves. The number wh�ch �s to preva�l �n the f�rst

�nstance �s declared to be temporary. Its durat�on �s l�m�ted to

the short term of three years. W�th�n every success�ve term of

ten years a census of �nhab�tants �s to be repeated. The

unequ�vocal objects of these regulat�ons are, f�rst, to readjust,

from t�me to t�me, the apport�onment of representat�ves to the

number of �nhab�tants, under the s�ngle except�on that each State

shall have one representat�ve at least; secondly, to augment the

number of representat�ves at the same per�ods, under the sole

l�m�tat�on that the whole number shall not exceed one for every

th�rty thousand �nhab�tants. If we rev�ew the const�tut�ons of

the several States, we shall f�nd that some of them conta�n no

determ�nate regulat�ons on th�s subject, that others correspond

pretty much on th�s po�nt w�th the federal Const�tut�on, and that

the most effectual secur�ty �n any of them �s resolvable �nto a

mere d�rectory prov�s�on. 2. As far as exper�ence has taken place

on th�s subject, a gradual �ncrease of representat�ves under the

State const�tut�ons has at least kept pace w�th that of the

const�tuents, and �t appears that the former have been as ready

to concur �n such measures as the latter have been to call for



them. 3. There �s a pecul�ar�ty �n the federal Const�tut�on wh�ch

�nsures a watchful attent�on �n a major�ty both of the people and

of the�r representat�ves to a const�tut�onal augmentat�on of the

latter. The pecul�ar�ty l�es �n th�s, that one branch of the

leg�slature �s a representat�on of c�t�zens, the other of the

States: �n the former, consequently, the larger States w�ll have

most we�ght; �n the latter, the advantage w�ll be �n favor of the

smaller States. From th�s c�rcumstance �t may w�th certa�nty be

�nferred that the larger States w�ll be strenuous advocates for

�ncreas�ng the number and we�ght of that part of the leg�slature

�n wh�ch the�r �nfluence predom�nates. And �t so happens that

four only of the largest w�ll have a major�ty of the whole votes

�n the House of Representat�ves. Should the representat�ves or

people, therefore, of the smaller States oppose at any t�me a

reasonable add�t�on of members, a coal�t�on of a very few States

w�ll be suff�c�ent to overrule the oppos�t�on; a coal�t�on wh�ch,

notw�thstand�ng the r�valsh�p and local prejud�ces wh�ch m�ght

prevent �t on ord�nary occas�ons, would not fa�l to take place,

when not merely prompted by common �nterest, but just�f�ed by

equ�ty and the pr�nc�ples of the Const�tut�on. It may be



alleged, perhaps, that the Senate would be prompted by l�ke

mot�ves to an adverse coal�t�on; and as the�r concurrence would

be �nd�spensable, the just and const�tut�onal v�ews of the other

branch m�ght be defeated. Th�s �s the d�ff�culty wh�ch has

probably created the most ser�ous apprehens�ons �n the jealous

fr�ends of a numerous representat�on. Fortunately �t �s among

the d�ff�cult�es wh�ch, ex�st�ng only �n appearance, van�sh on a

close and accurate �nspect�on. The follow�ng reflect�ons w�ll,

�f I m�stake not, be adm�tted to be conclus�ve and sat�sfactory

on th�s po�nt. Notw�thstand�ng the equal author�ty wh�ch w�ll

subs�st between the two houses on all leg�slat�ve subjects,

except the or�g�nat�ng of money b�lls, �t cannot be doubted that

the House, composed of the greater number of members, when

supported by the more powerful States, and speak�ng the known and

determ�ned sense of a major�ty of the people, w�ll have no small

advantage �n a quest�on depend�ng on the comparat�ve f�rmness of

the two houses. Th�s advantage must be �ncreased by the

consc�ousness, felt by the same s�de of be�ng supported �n �ts

demands by r�ght, by reason, and by the Const�tut�on; and the

consc�ousness, on the oppos�te s�de, of contend�ng aga�nst the



force of all these solemn cons�derat�ons. It �s farther to be

cons�dered, that �n the gradat�on between the smallest and

largest States, there are several, wh�ch, though most l�kely �n

general to arrange themselves among the former are too l�ttle

removed �n extent and populat�on from the latter, to second an

oppos�t�on to the�r just and leg�t�mate pretens�ons. Hence �t �s

by no means certa�n that a major�ty of votes, even �n the

Senate, would be unfr�endly to proper augmentat�ons �n the number

of representat�ves. It w�ll not be look�ng too far to add, that

the senators from all the new States may be ga�ned over to the

just v�ews of the House of Representat�ves, by an exped�ent too

obv�ous to be overlooked. As these States w�ll, for a great

length of t�me, advance �n populat�on w�th pecul�ar rap�d�ty,

they w�ll be �nterested �n frequent reapport�onments of the

representat�ves to the number of �nhab�tants. The large States,

therefore, who w�ll preva�l �n the House of Representat�ves, w�ll

have noth�ng to do but to make reapport�onments and
augmentat�ons

mutually cond�t�ons of each other; and the senators from all the

most grow�ng States w�ll be bound to contend for the latter, by

the �nterest wh�ch the�r States w�ll feel �n the former. These



cons�derat�ons seem to afford ample secur�ty on th�s subject, and

ought alone to sat�sfy all the doubts and fears wh�ch have been

�ndulged w�th regard to �t. Adm�tt�ng, however, that they should

all be �nsuff�c�ent to subdue the unjust pol�cy of the smaller

States, or the�r predom�nant �nfluence �n the counc�ls of the

Senate, a const�tut�onal and �nfall�ble resource st�ll rema�ns

w�th the larger States, by wh�ch they w�ll be able at all t�mes

to accompl�sh the�r just purposes. The House of Representat�ves

cannot only refuse, but they alone can propose, the suppl�es

requ�s�te for the support of government. They, �n a word, hold

the purse that powerful �nstrument by wh�ch we behold, �n the

h�story of the Br�t�sh Const�tut�on, an �nfant and humble

representat�on of the people gradually enlarg�ng the sphere of

�ts act�v�ty and �mportance, and f�nally reduc�ng, as far as �t

seems to have w�shed, all the overgrown prerogat�ves of the other



branches of the government. Th�s power over the purse may, �n

fact, be regarded as the most complete and effectual weapon w�th

wh�ch any const�tut�on can arm the �mmed�ate representat�ves of

the people, for obta�n�ng a redress of every gr�evance, and for

carry�ng �nto effect every just and salutary measure. But w�ll

not the House of Representat�ves be as much �nterested as the

Senate �n ma�nta�n�ng the government �n �ts proper funct�ons, and

w�ll they not therefore be unw�ll�ng to stake �ts ex�stence or

�ts reputat�on on the pl�ancy of the Senate? Or, �f such a tr�al

of f�rmness between the two branches were hazarded, would not the

one be as l�kely f�rst to y�eld as the other? These quest�ons

w�ll create no d�ff�culty w�th those who reflect that �n all

cases the smaller the number, and the more permanent and

consp�cuous the stat�on, of men �n power, the stronger must be

the �nterest wh�ch they w�ll �nd�v�dually feel �n whatever

concerns the government. Those who represent the d�gn�ty of the�r

country �n the eyes of other nat�ons, w�ll be part�cularly

sens�ble to every prospect of publ�c danger, or of d�shonorable

stagnat�on �n publ�c affa�rs. To those causes we are to ascr�be

the cont�nual tr�umph of the Br�t�sh House of Commons over the



other branches of the government, whenever the eng�ne of a money

b�ll has been employed. An absolute �nflex�b�l�ty on the s�de of

the latter, although �t could not have fa�led to �nvolve every

department of the state �n the general confus�on, has ne�ther

been apprehended nor exper�enced. The utmost degree of f�rmness

that can be d�splayed by the federal Senate or Pres�dent, w�ll

not be more than equal to a res�stance �n wh�ch they w�ll be

supported by const�tut�onal and patr�ot�c pr�nc�ples. In th�s

rev�ew of the Const�tut�on of the House of Representat�ves, I

have passed over the c�rcumstances of economy, wh�ch, �n the

present state of affa�rs, m�ght have had some effect �n lessen�ng

the temporary number of representat�ves, and a d�sregard of wh�ch

would probably have been as r�ch a theme of declamat�on aga�nst

the Const�tut�on as has been shown by the smallness of the number

proposed. I om�t also any remarks on the d�ff�culty wh�ch m�ght

be found, under present c�rcumstances, �n engag�ng �n the federal

serv�ce a large number of such characters as the people w�ll

probably elect. One observat�on, however, I must be perm�tted to

add on th�s subject as cla�m�ng, �n my judgment, a very ser�ous

attent�on. It �s, that �n all leg�slat�ve assembl�es the greater



the number compos�ng them may be, the fewer w�ll be the men who

w�ll �n fact d�rect the�r proceed�ngs. In the f�rst place, the

more numerous an assembly may be, of whatever characters

composed, the greater �s known to be the ascendency of pass�on

over reason. In the next place, the larger the number, the

greater w�ll be the proport�on of members of l�m�ted �nformat�on

and of weak capac�t�es. Now, �t �s prec�sely on characters of

th�s descr�pt�on that the eloquence and address of the few are

known to act w�th all the�r force. In the anc�ent republ�cs,

where the whole body of the people assembled �n person, a s�ngle

orator, or an artful statesman, was generally seen to rule w�th

as complete a sway as �f a sceptre had been placed �n h�s s�ngle

hand. On the same pr�nc�ple, the more mult�tud�nous a

representat�ve assembly may be rendered, the more �t w�ll partake

of the �nf�rm�t�es �nc�dent to collect�ve meet�ngs of the people.

Ignorance w�ll be the dupe of cunn�ng, and pass�on the slave of

soph�stry and declamat�on. The people can never err more than �n

suppos�ng that by mult�ply�ng the�r representat�ves beyond a

certa�n l�m�t, they strengthen the barr�er aga�nst the government

of a few. Exper�ence w�ll forever admon�sh them that, on the



contrary, AFTER SECURING A SUFFICIENT NUMBER FOR THE
PURPOSES OF

SAFETY, OF LOCAL INFORMATION, AND OF DIFFUSIVE SYMPATHY WITH
THE

WHOLE SOCIETY, they w�ll counteract the�r own v�ews by every

add�t�on to the�r representat�ves. The countenance of the

government may become more democrat�c, but the soul that
an�mates

�t w�ll be more ol�garch�c. The mach�ne w�ll be enlarged, but the

fewer, and often the more secret, w�ll be the spr�ngs by wh�ch

�ts mot�ons are d�rected. As connected w�th the object�on aga�nst

the number of representat�ves, may properly be here not�ced, that

wh�ch has been suggested aga�nst the number made competent for

leg�slat�ve bus�ness. It has been sa�d that more than a major�ty

ought to have been requ�red for a quorum; and �n part�cular

cases, �f not �n all, more than a major�ty of a quorum for a

dec�s�on. That some advantages m�ght have resulted from such a

precaut�on, cannot be den�ed. It m�ght have been an add�t�onal

sh�eld to some part�cular �nterests, and another obstacle

generally to hasty and part�al measures. But these cons�derat�ons

are outwe�ghed by the �nconven�ences �n the oppos�te scale. In



all cases where just�ce or the general good m�ght requ�re new

laws to be passed, or act�ve measures to be pursued, the

fundamental pr�nc�ple of free government would be reversed. It

would be no longer the major�ty that would rule: the power would

be transferred to the m�nor�ty. Were the defens�ve pr�v�lege

l�m�ted to part�cular cases, an �nterested m�nor�ty m�ght take

advantage of �t to screen themselves from equ�table sacr�f�ces to

the general weal, or, �n part�cular emergenc�es, to extort

unreasonable �ndulgences. Lastly, �t would fac�l�tate and foster

the baneful pract�ce of secess�ons; a pract�ce wh�ch has shown

�tself even �n States where a major�ty only �s requ�red; a

pract�ce subvers�ve of all the pr�nc�ples of order and regular

government; a pract�ce wh�ch leads more d�rectly to publ�c

convuls�ons, and the ru�n of popular governments, than any other

wh�ch has yet been d�splayed among us. PUBLIUS.

FEDERALIST No. 59

Concern�ng the Power of Congress to Regulate the Elect�on of



Members

From the New York Packet. Fr�day, February 22, 1788.

HAMILTON

To the People of the State of New York:

THE natural order of the subject leads us to cons�der, �n th�s

place, that prov�s�on of the Const�tut�on wh�ch author�zes the

nat�onal leg�slature to regulate, �n the last resort, the

elect�on of �ts own members. It �s �n these words: "The TIMES,

PLACES, and MANNER of hold�ng elect�ons for senators and

representat�ves shall be prescr�bed �n each State by the

leg�slature thereof; but the Congress may, at any t�me, by law,

make or alter SUCH REGULATIONS, except as to the PLACES of

choos�ng senators. "1 Th�s prov�s�on has not only been decla�med

aga�nst by those who condemn the Const�tut�on �n the gross, but

�t has been censured by those who have objected w�th less

lat�tude and greater moderat�on; and, �n one �nstance �t has been

thought except�onable by a gentleman who has declared h�mself the

advocate of every other part of the system. I am greatly



m�staken, notw�thstand�ng, �f there be any art�cle �n the whole

plan more completely defens�ble than th�s. Its propr�ety rests

upon the ev�dence of th�s pla�n propos�t�on, that EVERY

GOVERNMENT OUGHT TO CONTAIN IN ITSELF THE MEANS OF ITS OWN

PRESERVATION. Every just reasoner w�ll, at f�rst s�ght, approve

an adherence to th�s rule, �n the work of the convent�on; and

w�ll d�sapprove every dev�at�on from �t wh�ch may not appear to

have been d�ctated by the necess�ty of �ncorporat�ng �nto the

work some part�cular �ngred�ent, w�th wh�ch a r�g�d conform�ty to

the rule was �ncompat�ble. Even �n th�s case, though he may

acqu�esce �n the necess�ty, yet he w�ll not cease to regard and

to regret a departure from so fundamental a pr�nc�ple, as a

port�on of �mperfect�on �n the system wh�ch may prove the seed of

future weakness, and perhaps anarchy. It w�ll not be alleged,

that an elect�on law could have been framed and �nserted �n the

Const�tut�on, wh�ch would have been always appl�cable to every

probable change �n the s�tuat�on of the country; and �t w�ll

therefore not be den�ed, that a d�scret�onary power over

elect�ons ought to ex�st somewhere. It w�ll, I presume, be as

read�ly conceded, that there were only three ways �n wh�ch th�s



power could have been reasonably mod�f�ed and d�sposed: that �t

must e�ther have been lodged wholly �n the nat�onal leg�slature,

or wholly �n the State leg�slatures, or pr�mar�ly �n the latter

and ult�mately �n the former. The last mode has, w�th reason,

been preferred by the convent�on. They have subm�tted the

regulat�on of elect�ons for the federal government, �n the f�rst

�nstance, to the local adm�n�strat�ons; wh�ch, �n ord�nary

cases, and when no �mproper v�ews preva�l, may be both more

conven�ent and more sat�sfactory; but they have reserved to the

nat�onal author�ty a r�ght to �nterpose, whenever extraord�nary

c�rcumstances m�ght render that �nterpos�t�on necessary to �ts

safety. Noth�ng can be more ev�dent, than that an exclus�ve

power of regulat�ng elect�ons for the nat�onal government, �n the

hands of the State leg�slatures, would leave the ex�stence of the

Un�on ent�rely at the�r mercy. They could at any moment

ann�h�late �t, by neglect�ng to prov�de for the cho�ce of persons

to adm�n�ster �ts affa�rs. It �s to l�ttle purpose to say, that

a neglect or om�ss�on of th�s k�nd would not be l�kely to take

place. The const�tut�onal poss�b�l�ty of the th�ng, w�thout an

equ�valent for the r�sk, �s an unanswerable object�on. Nor has



any sat�sfactory reason been yet ass�gned for �ncurr�ng that

r�sk. The extravagant surm�ses of a d�stempered jealousy can

never be d�gn�f�ed w�th that character. If we are �n a humor to

presume abuses of power, �t �s as fa�r to presume them on the

part of the State governments as on the part of the general

government. And as �t �s more consonant to the rules of a just

theory, to trust the Un�on w�th the care of �ts own ex�stence,

than to transfer that care to any other hands, �f abuses of power

are to be hazarded on the one s�de or on the other, �t �s more

rat�onal to hazard them where the power would naturally be

placed, than where �t would unnaturally be placed. Suppose an

art�cle had been �ntroduced �nto the Const�tut�on, empower�ng the

Un�ted States to regulate the elect�ons for the part�cular

States, would any man have hes�tated to condemn �t, both as an

unwarrantable transpos�t�on of power, and as a premed�tated

eng�ne for the destruct�on of the State governments? The

v�olat�on of pr�nc�ple, �n th�s case, would have requ�red no

comment; and, to an unb�ased observer, �t w�ll not be less

apparent �n the project of subject�ng the ex�stence of the

nat�onal government, �n a s�m�lar respect, to the pleasure of the



State governments. An �mpart�al v�ew of the matter cannot fa�l

to result �n a conv�ct�on, that each, as far as poss�ble, ought

to depend on �tself for �ts own preservat�on. As an object�on to

th�s pos�t�on, �t may be remarked that the const�tut�on of the

nat�onal Senate would �nvolve, �n �ts full extent, the danger

wh�ch �t �s suggested m�ght flow from an exclus�ve power �n the

State leg�slatures to regulate the federal elect�ons. It may be

alleged, that by decl�n�ng the appo�ntment of Senators, they

m�ght at any t�me g�ve a fatal blow to the Un�on; and from th�s

�t may be �nferred, that as �ts ex�stence would be thus rendered

dependent upon them �n so essent�al a po�nt, there can be no

object�on to �ntrust�ng them w�th �t �n the part�cular case under

cons�derat�on. The �nterest of each State, �t may be added, to

ma�nta�n �ts representat�on �n the nat�onal counc�ls, would be a

complete secur�ty aga�nst an abuse of the trust. Th�s argument,

though spec�ous, w�ll not, upon exam�nat�on, be found sol�d. It

�s certa�nly true that the State leg�slatures, by forbear�ng the

appo�ntment of senators, may destroy the nat�onal government. But

�t w�ll not follow that, because they have a power to do th�s �n

one �nstance, they ought to have �t �n every other. There are



cases �n wh�ch the pern�c�ous tendency of such a power may be far

more dec�s�ve, w�thout any mot�ve equally cogent w�th that wh�ch

must have regulated the conduct of the convent�on �n respect to

the format�on of the Senate, to recommend the�r adm�ss�on �nto

the system. So far as that construct�on may expose the Un�on to

the poss�b�l�ty of �njury from the State leg�slatures, �t �s an

ev�l; but �t �s an ev�l wh�ch could not have been avo�ded w�thout

exclud�ng the States, �n the�r pol�t�cal capac�t�es, wholly from

a place �n the organ�zat�on of the nat�onal government. If th�s

had been done, �t would doubtless have been �nterpreted �nto an

ent�re derel�ct�on of the federal pr�nc�ple; and would certa�nly

have depr�ved the State governments of that absolute safeguard

wh�ch they w�ll enjoy under th�s prov�s�on. But however w�se �t

may have been to have subm�tted �n th�s �nstance to an

�nconven�ence, for the atta�nment of a necessary advantage or a

greater good, no �nference can be drawn from thence to favor an

accumulat�on of the ev�l, where no necess�ty urges, nor any

greater good �nv�tes. It may be eas�ly d�scerned also that the

nat�onal government would run a much greater r�sk from a power �n

the State leg�slatures over the elect�ons of �ts House of



Representat�ves, than from the�r power of appo�nt�ng the members

of �ts Senate. The senators are to be chosen for the per�od of

s�x years; there �s to be a rotat�on, by wh�ch the seats of a

th�rd part of them are to be vacated and replen�shed every two

years; and no State �s to be ent�tled to more than two senators;

a quorum of the body �s to cons�st of s�xteen members. The jo�nt

result of these c�rcumstances would be, that a temporary

comb�nat�on of a few States to �nterm�t the appo�ntment of

senators, could ne�ther annul the ex�stence nor �mpa�r the

act�v�ty of the body; and �t �s not from a general and permanent

comb�nat�on of the States that we can have any th�ng to fear. The

f�rst m�ght proceed from s�n�ster des�gns �n the lead�ng members

of a few of the State leg�slatures; the last would suppose a

f�xed and rooted d�saffect�on �n the great body of the people,

wh�ch w�ll e�ther never ex�st at all, or w�ll, �n all

probab�l�ty, proceed from an exper�ence of the �napt�tude of the

general government to the advancement of the�r happ�ness �n wh�ch

event no good c�t�zen could des�re �ts cont�nuance. But w�th

regard to the federal House of Representat�ves, there �s �ntended

to be a general elect�on of members once �n two years. If the



State leg�slatures were to be �nvested w�th an exclus�ve power of

regulat�ng these elect�ons, every per�od of mak�ng them would be

a del�cate cr�s�s �n the nat�onal s�tuat�on, wh�ch m�ght �ssue �n

a d�ssolut�on of the Un�on, �f the leaders of a few of the most

�mportant States should have entered �nto a prev�ous consp�racy

to prevent an elect�on. I shall not deny, that there �s a degree

of we�ght �n the observat�on, that the �nterests of each State,

to be represented �n the federal counc�ls, w�ll be a secur�ty

aga�nst the abuse of a power over �ts elect�ons �n the hands of

the State leg�slatures. But the secur�ty w�ll not be cons�dered

as complete, by those who attend to the force of an obv�ous

d�st�nct�on between the �nterest of the people �n the publ�c

fel�c�ty, and the �nterest of the�r local rulers �n the power and

consequence of the�r off�ces. The people of Amer�ca may be

warmly attached to the government of the Un�on, at t�mes when the

part�cular rulers of part�cular States, st�mulated by the natural

r�valsh�p of power, and by the hopes of personal aggrand�zement,

and supported by a strong fact�on �n each of those States, may be

�n a very oppos�te temper. Th�s d�vers�ty of sent�ment between a

major�ty of the people, and the �nd�v�duals who have the



greatest cred�t �n the�r counc�ls, �s exempl�f�ed �n some of the

States at the present moment, on the present quest�on. The

scheme of separate confederac�es, wh�ch w�ll always mult�ply the

chances of amb�t�on, w�ll be a never fa�l�ng ba�t to all such

�nfluent�al characters �n the State adm�n�strat�ons as are

capable of preferr�ng the�r own emolument and advancement to the

publ�c weal. W�th so effectual a weapon �n the�r hands as the

exclus�ve power of regulat�ng elect�ons for the nat�onal

government, a comb�nat�on of a few such men, �n a few of the most

cons�derable States, where the temptat�on w�ll always be the

strongest, m�ght accompl�sh the destruct�on of the Un�on, by

se�z�ng the opportun�ty of some casual d�ssat�sfact�on among the

people (and wh�ch perhaps they may themselves have exc�ted), to

d�scont�nue the cho�ce of members for the federal House of

Representat�ves. It ought never to be forgotten, that a f�rm

un�on of th�s country, under an eff�c�ent government, w�ll

probably be an �ncreas�ng object of jealousy to more than one

nat�on of Europe; and that enterpr�ses to subvert �t w�ll

somet�mes or�g�nate �n the �ntr�gues of fore�gn powers, and w�ll

seldom fa�l to be patron�zed and abetted by some of them. Its



preservat�on, therefore ought �n no case that can be avo�ded, to

be comm�tted to the guard�ansh�p of any but those whose s�tuat�on

w�ll un�formly beget an �mmed�ate �nterest �n the fa�thful and

v�g�lant performance of the trust. PUBLIUS. Ist clause, 4th

sect�on, of the Ist art�cle.

FEDERALIST No. 60

The Same Subject Cont�nued

(Concern�ng the Power of Congress to Regulate the Elect�on of
Members)

From the New York Packet.

Tuesday, February 26, 1788.

HAMILTON

To the People of the State of New York:

WE HAVE seen, that an uncontrollable power over the elect�ons to
the federal government could not, w�thout hazard, be comm�tted to
the State leg�slatures. Let us now see, what would be the danger on
the other s�de; that �s, from conf�d�ng the ult�mate r�ght of regulat�ng



�ts own elect�ons to the Un�on �tself. It �s not pretended, that th�s r�ght
would ever be used for the exclus�on of any State from �ts share �n
the representat�on. The �nterest of all would, �n th�s respect at least,
be the secur�ty of all. But �t �s alleged, that �t m�ght be employed �n
such a manner as to promote the elect�on of some favor�te class of
men �n exclus�on of others, by conf�n�ng the places of elect�on to
part�cular d�str�cts, and render�ng �t �mpract�cable to the c�t�zens at
large to partake �n the cho�ce. Of all ch�mer�cal suppos�t�ons, th�s
seems to be the most ch�mer�cal. On the one hand, no rat�onal
calculat�on of probab�l�t�es would lead us to �mag�ne that the
d�spos�t�on wh�ch a conduct so v�olent and extraord�nary would �mply,
could ever f�nd �ts way �nto the nat�onal counc�ls; and on the other, �t
may be concluded w�th certa�nty, that �f so �mproper a sp�r�t should
ever ga�n adm�ttance �nto them, �t would d�splay �tself �n a form
altogether d�fferent and far more dec�s�ve.

The �mprobab�l�ty of the attempt may be sat�sfactor�ly �nferred from
th�s s�ngle reflect�on, that �t could never be made w�thout caus�ng an
�mmed�ate revolt of the great body of the people, headed and
d�rected by the State governments. It �s not d�ff�cult to conce�ve that
th�s character�st�c r�ght of freedom may, �n certa�n turbulent and
fact�ous seasons, be v�olated, �n respect to a part�cular class of
c�t�zens, by a v�ctor�ous and overbear�ng major�ty; but that so
fundamental a pr�v�lege, �n a country so s�tuated and enl�ghtened,
should be �nvaded to the prejud�ce of the great mass of the people,
by the del�berate pol�cy of the government, w�thout occas�on�ng a
popular revolut�on, �s altogether �nconce�vable and �ncred�ble.

In add�t�on to th�s general reflect�on, there are cons�derat�ons of a
more prec�se nature, wh�ch forb�d all apprehens�on on the subject.
The d�ss�m�lar�ty �n the �ngred�ents wh�ch w�ll compose the nat�onal
government, and st�ll more �n the manner �n wh�ch they w�ll be
brought �nto act�on �n �ts var�ous branches, must form a powerful
obstacle to a concert of v�ews �n any part�al scheme of elect�ons.
There �s suff�c�ent d�vers�ty �n the state of property, �n the gen�us,
manners, and hab�ts of the people of the d�fferent parts of the Un�on,
to occas�on a mater�al d�vers�ty of d�spos�t�on �n the�r representat�ves



towards the d�fferent ranks and cond�t�ons �n soc�ety. And though an
�nt�mate �ntercourse under the same government w�ll promote a
gradual ass�m�lat�on �n some of these respects, yet there are causes,
as well phys�cal as moral, wh�ch may, �n a greater or less degree,
permanently nour�sh d�fferent propens�t�es and �ncl�nat�ons �n th�s
respect. But the c�rcumstance wh�ch w�ll be l�kely to have the
greatest �nfluence �n the matter, w�ll be the d�ss�m�lar modes of
const�tut�ng the several component parts of the government. The
House of Representat�ves be�ng to be elected �mmed�ately by the
people, the Senate by the State leg�slatures, the Pres�dent by
electors chosen for that purpose by the people, there would be l�ttle
probab�l�ty of a common �nterest to cement these d�fferent branches
�n a pred�lect�on for any part�cular class of electors.

As to the Senate, �t �s �mposs�ble that any regulat�on of "t�me and
manner," wh�ch �s all that �s proposed to be subm�tted to the nat�onal
government �n respect to that body, can affect the sp�r�t wh�ch w�ll
d�rect the cho�ce of �ts members. The collect�ve sense of the State
leg�slatures can never be �nfluenced by extraneous c�rcumstances of
that sort; a cons�derat�on wh�ch alone ought to sat�sfy us that the
d�scr�m�nat�on apprehended would never be attempted. For what
�nducement could the Senate have to concur �n a preference �n
wh�ch �tself would not be �ncluded? Or to what purpose would �t be
establ�shed, �n reference to one branch of the leg�slature, �f �t could
not be extended to the other? The compos�t�on of the one would �n
th�s case counteract that of the other. And we can never suppose
that �t would embrace the appo�ntments to the Senate, unless we
can at the same t�me suppose the voluntary co-operat�on of the
State leg�slatures. If we make the latter suppos�t�on, �t then becomes
�mmater�al where the power �n quest�on �s placed whether �n the�r
hands or �n those of the Un�on.

But what �s to be the object of th�s capr�c�ous part�al�ty �n the nat�onal
counc�ls? Is �t to be exerc�sed �n a d�scr�m�nat�on between the
d�fferent departments of �ndustry, or between the d�fferent k�nds of
property, or between the d�fferent degrees of property? W�ll �t lean �n
favor of the landed �nterest, or the moneyed �nterest, or the



mercant�le �nterest, or the manufactur�ng �nterest? Or, to speak �n the
fash�onable language of the adversar�es to the Const�tut�on, w�ll �t
court the elevat�on of "the wealthy and the well-born," to the
exclus�on and debasement of all the rest of the soc�ety?

If th�s part�al�ty �s to be exerted �n favor of those who are concerned
�n any part�cular descr�pt�on of �ndustry or property, I presume �t w�ll
read�ly be adm�tted, that the compet�t�on for �t w�ll l�e between landed
men and merchants. And I scruple not to aff�rm, that �t �s �nf�n�tely
less l�kely that e�ther of them should ga�n an ascendant �n the
nat�onal counc�ls, than that the one or the other of them should
predom�nate �n all the local counc�ls. The �nference w�ll be, that a
conduct tend�ng to g�ve an undue preference to e�ther �s much less
to be dreaded from the former than from the latter.

The several States are �n var�ous degrees add�cted to agr�culture
and commerce. In most, �f not all of them, agr�culture �s predom�nant.
In a few of them, however, commerce nearly d�v�des �ts emp�re, and
�n most of them has a cons�derable share of �nfluence. In proport�on
as e�ther preva�ls, �t w�ll be conveyed �nto the nat�onal representat�on;
and for the very reason, that th�s w�ll be an emanat�on from a greater
var�ety of �nterests, and �n much more var�ous proport�ons, than are
to be found �n any s�ngle State, �t w�ll be much less apt to espouse
e�ther of them w�th a dec�ded part�al�ty, than the representat�on of
any s�ngle State.

In a country cons�st�ng ch�efly of the cult�vators of land, where the
rules of an equal representat�on obta�n, the landed �nterest must,
upon the whole, preponderate �n the government. As long as th�s
�nterest preva�ls �n most of the State leg�slatures, so long �t must
ma�nta�n a correspondent super�or�ty �n the nat�onal Senate, wh�ch
w�ll generally be a fa�thful copy of the major�t�es of those assembl�es.
It cannot therefore be presumed, that a sacr�f�ce of the landed to the
mercant�le class w�ll ever be a favor�te object of th�s branch of the
federal leg�slature. In apply�ng thus part�cularly to the Senate a
general observat�on suggested by the s�tuat�on of the country, I am
governed by the cons�derat�on, that the credulous votar�es of State



power cannot, upon the�r own pr�nc�ples, suspect, that the State
leg�slatures would be warped from the�r duty by any external
�nfluence. But �n real�ty the same s�tuat�on must have the same
effect, �n the pr�mat�ve compos�t�on at least of the federal House of
Representat�ves: an �mproper b�as towards the mercant�le class �s as
l�ttle to be expected from th�s quarter as from the other.

In order, perhaps, to g�ve countenance to the object�on at any rate, �t
may be asked, �s there not danger of an oppos�te b�as �n the nat�onal
government, wh�ch may d�spose �t to endeavor to secure a monopoly
of the federal adm�n�strat�on to the landed class? As there �s l�ttle
l�kel�hood that the suppos�t�on of such a b�as w�ll have any terrors for
those who would be �mmed�ately �njured by �t, a labored answer to
th�s quest�on w�ll be d�spensed w�th. It w�ll be suff�c�ent to remark,
f�rst, that for the reasons elsewhere ass�gned, �t �s less l�kely that any
dec�ded part�al�ty should preva�l �n the counc�ls of the Un�on than �n
those of any of �ts members. Secondly, that there would be no
temptat�on to v�olate the Const�tut�on �n favor of the landed class,
because that class would, �n the natural course of th�ngs, enjoy as
great a preponderancy as �tself could des�re. And th�rdly, that men
accustomed to �nvest�gate the sources of publ�c prosper�ty upon a
large scale, must be too well conv�nced of the ut�l�ty of commerce, to
be �ncl�ned to �nfl�ct upon �t so deep a wound as would result from the
ent�re exclus�on of those who would best understand �ts �nterest from
a share �n the management of them. The �mportance of commerce,
�n the v�ew of revenue alone, must effectually guard �t aga�nst the
enm�ty of a body wh�ch would be cont�nually �mportuned �n �ts favor,
by the urgent calls of publ�c necess�ty.

I the rather consult brev�ty �n d�scuss�ng the probab�l�ty of a
preference founded upon a d�scr�m�nat�on between the d�fferent
k�nds of �ndustry and property, because, as far as I understand the
mean�ng of the objectors, they contemplate a d�scr�m�nat�on of
another k�nd. They appear to have �n v�ew, as the objects of the
preference w�th wh�ch they endeavor to alarm us, those whom they
des�gnate by the descr�pt�on of "the wealthy and the well-born."
These, �t seems, are to be exalted to an od�ous pre-em�nence over



the rest of the�r fellow-c�t�zens. At one t�me, however, the�r elevat�on
�s to be a necessary consequence of the smallness of the
representat�ve body; at another t�me �t �s to be effected by depr�v�ng
the people at large of the opportun�ty of exerc�s�ng the�r r�ght of
suffrage �n the cho�ce of that body.

But upon what pr�nc�ple �s the d�scr�m�nat�on of the places of elect�on
to be made, �n order to answer the purpose of the med�tated
preference? Are "the wealthy and the well-born," as they are called,
conf�ned to part�cular spots �n the several States? Have they, by
some m�raculous �nst�nct or fores�ght, set apart �n each of them a
common place of res�dence? Are they only to be met w�th �n the
towns or c�t�es? Or are they, on the contrary, scattered over the face
of the country as avar�ce or chance may have happened to cast the�r
own lot or that of the�r predecessors? If the latter �s the case, (as
every �ntell�gent man knows �t to be,1) �s �t not ev�dent that the pol�cy
of conf�n�ng the places of elect�on to part�cular d�str�cts would be as
subvers�ve of �ts own a�m as �t would be except�onable on every
other account? The truth �s, that there �s no method of secur�ng to
the r�ch the preference apprehended, but by prescr�b�ng
qual�f�cat�ons of property e�ther for those who may elect or be
elected. But th�s forms no part of the power to be conferred upon the
nat�onal government. Its author�ty would be expressly restr�cted to
the regulat�on of the TIMES, the PLACES, the MANNER of elect�ons.
The qual�f�cat�ons of the persons who may choose or be chosen, as
has been remarked upon other occas�ons, are def�ned and f�xed �n
the Const�tut�on, and are unalterable by the leg�slature.

Let �t, however, be adm�tted, for argument sake, that the exped�ent
suggested m�ght be successful; and let �t at the same t�me be equally
taken for granted that all the scruples wh�ch a sense of duty or an
apprehens�on of the danger of the exper�ment m�ght �nsp�re, were
overcome �n the breasts of the nat�onal rulers, st�ll I �mag�ne �t w�ll
hardly be pretended that they could ever hope to carry such an
enterpr�se �nto execut�on w�thout the a�d of a m�l�tary force suff�c�ent
to subdue the res�stance of the great body of the people. The
�mprobab�l�ty of the ex�stence of a force equal to that object has been



d�scussed and demonstrated �n d�fferent parts of these papers; but
that the fut�l�ty of the object�on under cons�derat�on may appear �n
the strongest l�ght, �t shall be conceded for a moment that such a
force m�ght ex�st, and the nat�onal government shall be supposed to
be �n the actual possess�on of �t. What w�ll be the conclus�on? W�th a
d�spos�t�on to �nvade the essent�al r�ghts of the commun�ty, and w�th
the means of grat�fy�ng that d�spos�t�on, �s �t presumable that the
persons who were actuated by �t would amuse themselves �n the
r�d�culous task of fabr�cat�ng elect�on laws for secur�ng a preference
to a favor�te class of men? Would they not be l�kely to prefer a
conduct better adapted to the�r own �mmed�ate aggrand�zement?
Would they not rather boldly resolve to perpetuate themselves �n
off�ce by one dec�s�ve act of usurpat�on, than to trust to precar�ous
exped�ents wh�ch, �n sp�te of all the precaut�ons that m�ght
accompany them, m�ght term�nate �n the d�sm�ss�on, d�sgrace, and
ru�n of the�r authors? Would they not fear that c�t�zens, not less
tenac�ous than consc�ous of the�r r�ghts, would flock from the remote
extremes of the�r respect�ve States to the places of elect�on, to
overthrow the�r tyrants, and to subst�tute men who would be
d�sposed to avenge the v�olated majesty of the people?

PUBLIUS.

1 Part�cularly �n the Southern States and �n th�s State.

FEDERALIST No. 61

The Same Subject Cont�nued

(Concern�ng the Power of Congress to Regulate the Elect�on of
Members)



From the New York Packet.

Tuesday, February 26, 1788.

HAMILTON

To the People of the State of New York:

THE more cand�d opposers of the prov�s�on respect�ng elect�ons,
conta�ned �n the plan of the convent�on, when pressed �n argument,
w�ll somet�mes concede the propr�ety of that prov�s�on; w�th th�s
qual�f�cat�on, however, that �t ought to have been accompan�ed w�th a
declarat�on, that all elect�ons should be had �n the count�es where
the electors res�ded. Th�s, say they, was a necessary precaut�on
aga�nst an abuse of the power. A declarat�on of th�s nature would
certa�nly have been harmless; so far as �t would have had the effect
of qu�et�ng apprehens�ons, �t m�ght not have been undes�rable. But �t
would, �n fact, have afforded l�ttle or no add�t�onal secur�ty aga�nst
the danger apprehended; and the want of �t w�ll never be cons�dered,
by an �mpart�al and jud�c�ous exam�ner, as a ser�ous, st�ll less as an
�nsuperable, object�on to the plan. The d�fferent v�ews taken of the
subject �n the two preced�ng papers must be suff�c�ent to sat�sfy all
d�spass�onate and d�scern�ng men, that �f the publ�c l�berty should
ever be the v�ct�m of the amb�t�on of the nat�onal rulers, the power
under exam�nat�on, at least, w�ll be gu�ltless of the sacr�f�ce.

If those who are �ncl�ned to consult the�r jealousy only, would
exerc�se �t �n a careful �nspect�on of the several State const�tut�ons,
they would f�nd l�ttle less room for d�squ�etude and alarm, from the
lat�tude wh�ch most of them allow �n respect to elect�ons, than from
the lat�tude wh�ch �s proposed to be allowed to the nat�onal
government �n the same respect. A rev�ew of the�r s�tuat�on, �n th�s
part�cular, would tend greatly to remove any �ll �mpress�ons wh�ch



may rema�n �n regard to th�s matter. But as that v�ew would lead �nto
long and ted�ous deta�ls, I shall content myself w�th the s�ngle
example of the State �n wh�ch I wr�te. The const�tut�on of New York
makes no other prov�s�on for LOCALITY of elect�ons, than that the
members of the Assembly shall be elected �n the COUNTIES; those
of the Senate, �n the great d�str�cts �nto wh�ch the State �s or may be
d�v�ded: these at present are four �n number, and comprehend each
from two to s�x count�es. It may read�ly be perce�ved that �t would not
be more d�ff�cult to the leg�slature of New York to defeat the suffrages
of the c�t�zens of New York, by conf�n�ng elect�ons to part�cular
places, than for the leg�slature of the Un�ted States to defeat the
suffrages of the c�t�zens of the Un�on, by the l�ke exped�ent.
Suppose, for �nstance, the c�ty of Albany was to be appo�nted the
sole place of elect�on for the county and d�str�ct of wh�ch �t �s a part,
would not the �nhab�tants of that c�ty speed�ly become the only
electors of the members both of the Senate and Assembly for that
county and d�str�ct? Can we �mag�ne that the electors who res�de �n
the remote subd�v�s�ons of the count�es of Albany, Saratoga,
Cambr�dge, etc., or �n any part of the county of Montgomery, would
take the trouble to come to the c�ty of Albany, to g�ve the�r votes for
members of the Assembly or Senate, sooner than they would repa�r
to the c�ty of New York, to part�c�pate �n the cho�ce of the members of
the federal House of Representat�ves? The alarm�ng �nd�fference
d�scoverable �n the exerc�se of so �nvaluable a pr�v�lege under the
ex�st�ng laws, wh�ch afford every fac�l�ty to �t, furn�shes a ready
answer to th�s quest�on. And, abstracted from any exper�ence on the
subject, we can be at no loss to determ�ne, that when the place of
elect�on �s at an INCONVENIENT DISTANCE from the elector, the
effect upon h�s conduct w�ll be the same whether that d�stance be
twenty m�les or twenty thousand m�les. Hence �t must appear, that
object�ons to the part�cular mod�f�cat�on of the federal power of
regulat�ng elect�ons w�ll, �n substance, apply w�th equal force to the
mod�f�cat�on of the l�ke power �n the const�tut�on of th�s State; and for
th�s reason �t w�ll be �mposs�ble to acqu�t the one, and to condemn
the other. A s�m�lar compar�son would lead to the same conclus�on �n
respect to the const�tut�ons of most of the other States.



If �t should be sa�d that defects �n the State const�tut�ons furn�sh no
apology for those wh�ch are to be found �n the plan proposed, I
answer, that as the former have never been thought chargeable w�th
�nattent�on to the secur�ty of l�berty, where the �mputat�ons thrown on
the latter can be shown to be appl�cable to them also, the
presumpt�on �s that they are rather the cav�ll�ng ref�nements of a
predeterm�ned oppos�t�on, than the well-founded �nferences of a
cand�d research after truth. To those who are d�sposed to cons�der,
as �nnocent om�ss�ons �n the State const�tut�ons, what they regard as
unpardonable blem�shes �n the plan of the convent�on, noth�ng can
be sa�d; or at most, they can only be asked to ass�gn some
substant�al reason why the representat�ves of the people �n a s�ngle
State should be more �mpregnable to the lust of power, or other
s�n�ster mot�ves, than the representat�ves of the people of the Un�ted
States? If they cannot do th�s, they ought at least to prove to us that
�t �s eas�er to subvert the l�bert�es of three m�ll�ons of people, w�th the
advantage of local governments to head the�r oppos�t�on, than of two
hundred thousand people who are dest�tute of that advantage. And
�n relat�on to the po�nt �mmed�ately under cons�derat�on, they ought
to conv�nce us that �t �s less probable that a predom�nant fact�on �n a
s�ngle State should, �n order to ma�nta�n �ts super�or�ty, �ncl�ne to a
preference of a part�cular class of electors, than that a s�m�lar sp�r�t
should take possess�on of the representat�ves of th�rteen States,
spread over a vast reg�on, and �n several respects d�st�ngu�shable
from each other by a d�vers�ty of local c�rcumstances, prejud�ces,
and �nterests.

H�therto my observat�ons have only a�med at a v�nd�cat�on of the
prov�s�on �n quest�on, on the ground of theoret�c propr�ety, on that of
the danger of plac�ng the power elsewhere, and on that of the safety
of plac�ng �t �n the manner proposed. But there rema�ns to be
ment�oned a pos�t�ve advantage wh�ch w�ll result from th�s
d�spos�t�on, and wh�ch could not as well have been obta�ned from
any other: I allude to the c�rcumstance of un�form�ty �n the t�me of
elect�ons for the federal House of Representat�ves. It �s more than
poss�ble that th�s un�form�ty may be found by exper�ence to be of
great �mportance to the publ�c welfare, both as a secur�ty aga�nst the



perpetuat�on of the same sp�r�t �n the body, and as a cure for the
d�seases of fact�on. If each State may choose �ts own t�me of
elect�on, �t �s poss�ble there may be at least as many d�fferent
per�ods as there are months �n the year. The t�mes of elect�on �n the
several States, as they are now establ�shed for local purposes, vary
between extremes as w�de as March and November. The
consequence of th�s d�vers�ty would be that there could never
happen a total d�ssolut�on or renovat�on of the body at one t�me. If an
�mproper sp�r�t of any k�nd should happen to preva�l �n �t, that sp�r�t
would be apt to �nfuse �tself �nto the new members, as they come
forward �n success�on. The mass would be l�kely to rema�n nearly the
same, ass�m�lat�ng constantly to �tself �ts gradual accret�ons. There �s
a contag�on �n example wh�ch few men have suff�c�ent force of m�nd
to res�st. I am �ncl�ned to th�nk that treble the durat�on �n off�ce, w�th
the cond�t�on of a total d�ssolut�on of the body at the same t�me,
m�ght be less form�dable to l�berty than one th�rd of that durat�on
subject to gradual and success�ve alterat�ons.

Un�form�ty �n the t�me of elect�ons seems not less requ�s�te for
execut�ng the �dea of a regular rotat�on �n the Senate, and for
conven�ently assembl�ng the leg�slature at a stated per�od �n each
year.

It may be asked, Why, then, could not a t�me have been f�xed �n the
Const�tut�on? As the most zealous adversar�es of the plan of the
convent�on �n th�s State are, �n general, not less zealous adm�rers of
the const�tut�on of the State, the quest�on may be retorted, and �t
may be asked, Why was not a t�me for the l�ke purpose f�xed �n the
const�tut�on of th�s State? No better answer can be g�ven than that �t
was a matter wh�ch m�ght safely be entrusted to leg�slat�ve
d�scret�on; and that �f a t�me had been appo�nted, �t m�ght, upon
exper�ment, have been found less conven�ent than some other t�me.
The same answer may be g�ven to the quest�on put on the other
s�de. And �t may be added that the supposed danger of a gradual
change be�ng merely speculat�ve, �t would have been hardly
adv�sable upon that speculat�on to establ�sh, as a fundamental po�nt,
what would depr�ve several States of the conven�ence of hav�ng the



elect�ons for the�r own governments and for the nat�onal government
at the same epochs.

PUBLIUS.

FEDERALIST No. 62

The Senate

For the Independent Journal.

HAMILTON OR MADISON

To the People of the State of New York:

HAVING exam�ned the const�tut�on of the House of
Representat�ves, and answered such of the object�ons aga�nst �t as
seemed to mer�t not�ce, I enter next on the exam�nat�on of the
Senate.

The heads �nto wh�ch th�s member of the government may be
cons�dered are: I. The qual�f�cat�on of senators; II. The appo�ntment
of them by the State leg�slatures; III. The equal�ty of representat�on �n
the Senate; IV. The number of senators, and the term for wh�ch they
are to be elected; V. The powers vested �n the Senate.

I. The qual�f�cat�ons proposed for senators, as d�st�ngu�shed from
those of representat�ves, cons�st �n a more advanced age and a



longer per�od of c�t�zensh�p. A senator must be th�rty years of age at
least; as a representat�ve must be twenty-f�ve. And the former must
have been a c�t�zen n�ne years; as seven years are requ�red for the
latter. The propr�ety of these d�st�nct�ons �s expla�ned by the nature of
the senator�al trust, wh�ch, requ�r�ng greater extent of �nformat�on and
stab�l�ty of character, requ�res at the same t�me that the senator
should have reached a per�od of l�fe most l�kely to supply these
advantages; and wh�ch, part�c�pat�ng �mmed�ately �n transact�ons
w�th fore�gn nat�ons, ought to be exerc�sed by none who are not
thoroughly weaned from the prepossess�ons and hab�ts �nc�dent to
fore�gn b�rth and educat�on. The term of n�ne years appears to be a
prudent med�ocr�ty between a total exclus�on of adopted c�t�zens,
whose mer�ts and talents may cla�m a share �n the publ�c conf�dence,
and an �nd�scr�m�nate and hasty adm�ss�on of them, wh�ch m�ght
create a channel for fore�gn �nfluence on the nat�onal counc�ls.

II. It �s equally unnecessary to d�late on the appo�ntment of senators
by the State leg�slatures. Among the var�ous modes wh�ch m�ght
have been dev�sed for const�tut�ng th�s branch of the government,
that wh�ch has been proposed by the convent�on �s probably the
most congen�al w�th the publ�c op�n�on. It �s recommended by the
double advantage of favor�ng a select appo�ntment, and of g�v�ng to
the State governments such an agency �n the format�on of the
federal government as must secure the author�ty of the former, and
may form a conven�ent l�nk between the two systems.

III. The equal�ty of representat�on �n the Senate �s another po�nt,
wh�ch, be�ng ev�dently the result of comprom�se between the
oppos�te pretens�ons of the large and the small States, does not call
for much d�scuss�on. If �ndeed �t be r�ght, that among a people
thoroughly �ncorporated �nto one nat�on, every d�str�ct ought to have
a PROPORTIONAL share �n the government, and that among
�ndependent and sovere�gn States, bound together by a s�mple
league, the part�es, however unequal �n s�ze, ought to have an
EQUAL share �n the common counc�ls, �t does not appear to be
w�thout some reason that �n a compound republ�c, partak�ng both of
the nat�onal and federal character, the government ought to be



founded on a m�xture of the pr�nc�ples of proport�onal and equal
representat�on. But �t �s superfluous to try, by the standard of theory,
a part of the Const�tut�on wh�ch �s allowed on all hands to be the
result, not of theory, but "of a sp�r�t of am�ty, and that mutual
deference and concess�on wh�ch the pecul�ar�ty of our pol�t�cal
s�tuat�on rendered �nd�spensable." A common government, w�th
powers equal to �ts objects, �s called for by the vo�ce, and st�ll more
loudly by the pol�t�cal s�tuat�on, of Amer�ca. A government founded
on pr�nc�ples more consonant to the w�shes of the larger States, �s
not l�kely to be obta�ned from the smaller States. The only opt�on,
then, for the former, l�es between the proposed government and a
government st�ll more object�onable. Under th�s alternat�ve, the
adv�ce of prudence must be to embrace the lesser ev�l; and, �nstead
of �ndulg�ng a fru�tless ant�c�pat�on of the poss�ble m�sch�efs wh�ch
may ensue, to contemplate rather the advantageous consequences
wh�ch may qual�fy the sacr�f�ce.

In th�s sp�r�t �t may be remarked, that the equal vote allowed to each
State �s at once a const�tut�onal recogn�t�on of the port�on of
sovere�gnty rema�n�ng �n the �nd�v�dual States, and an �nstrument for
preserv�ng that res�duary sovere�gnty. So far the equal�ty ought to be
no less acceptable to the large than to the small States; s�nce they
are not less sol�c�tous to guard, by every poss�ble exped�ent, aga�nst
an �mproper consol�dat�on of the States �nto one s�mple republ�c.

Another advantage accru�ng from th�s �ngred�ent �n the const�tut�on of
the Senate �s, the add�t�onal �mped�ment �t must prove aga�nst
�mproper acts of leg�slat�on. No law or resolut�on can now be passed
w�thout the concurrence, f�rst, of a major�ty of the people, and then,
of a major�ty of the States. It must be acknowledged that th�s
compl�cated check on leg�slat�on may �n some �nstances be �njur�ous
as well as benef�c�al; and that the pecul�ar defense wh�ch �t �nvolves
�n favor of the smaller States, would be more rat�onal, �f any �nterests
common to them, and d�st�nct from those of the other States, would
otherw�se be exposed to pecul�ar danger. But as the larger States
w�ll always be able, by the�r power over the suppl�es, to defeat
unreasonable exert�ons of th�s prerogat�ve of the lesser States, and



as the faculty and excess of law-mak�ng seem to be the d�seases to
wh�ch our governments are most l�able, �t �s not �mposs�ble that th�s
part of the Const�tut�on may be more conven�ent �n pract�ce than �t
appears to many �n contemplat�on.

IV. The number of senators, and the durat�on of the�r appo�ntment,
come next to be cons�dered. In order to form an accurate judgment
on both of these po�nts, �t w�ll be proper to �nqu�re �nto the purposes
wh�ch are to be answered by a senate; and �n order to ascerta�n
these, �t w�ll be necessary to rev�ew the �nconven�ences wh�ch a
republ�c must suffer from the want of such an �nst�tut�on.

F�rst. It �s a m�sfortune �nc�dent to republ�can government, though �n
a less degree than to other governments, that those who adm�n�ster
�t may forget the�r obl�gat�ons to the�r const�tuents, and prove
unfa�thful to the�r �mportant trust. In th�s po�nt of v�ew, a senate, as a
second branch of the leg�slat�ve assembly, d�st�nct from, and d�v�d�ng
the power w�th, a f�rst, must be �n all cases a salutary check on the
government. It doubles the secur�ty to the people, by requ�r�ng the
concurrence of two d�st�nct bod�es �n schemes of usurpat�on or
perf�dy, where the amb�t�on or corrupt�on of one would otherw�se be
suff�c�ent. Th�s �s a precaut�on founded on such clear pr�nc�ples, and
now so well understood �n the Un�ted States, that �t would be more
than superfluous to enlarge on �t. I w�ll barely remark, that as the
�mprobab�l�ty of s�n�ster comb�nat�ons w�ll be �n proport�on to the
d�ss�m�lar�ty �n the gen�us of the two bod�es, �t must be pol�t�c to
d�st�ngu�sh them from each other by every c�rcumstance wh�ch w�ll
cons�st w�th a due harmony �n all proper measures, and w�th the
genu�ne pr�nc�ples of republ�can government.

Secondly. The necess�ty of a senate �s not less �nd�cated by the
propens�ty of all s�ngle and numerous assembl�es to y�eld to the
�mpulse of sudden and v�olent pass�ons, and to be seduced by
fact�ous leaders �nto �ntemperate and pern�c�ous resolut�ons.
Examples on th�s subject m�ght be c�ted w�thout number; and from
proceed�ngs w�th�n the Un�ted States, as well as from the h�story of
other nat�ons. But a pos�t�on that w�ll not be contrad�cted, need not



be proved. All that need be remarked �s, that a body wh�ch �s to
correct th�s �nf�rm�ty ought �tself to be free from �t, and consequently
ought to be less numerous. It ought, moreover, to possess great
f�rmness, and consequently ought to hold �ts author�ty by a tenure of
cons�derable durat�on.

Th�rdly. Another defect to be suppl�ed by a senate l�es �n a want of
due acqua�ntance w�th the objects and pr�nc�ples of leg�slat�on. It �s
not poss�ble that an assembly of men called for the most part from
pursu�ts of a pr�vate nature, cont�nued �n appo�ntment for a short
t�me, and led by no permanent mot�ve to devote the �ntervals of
publ�c occupat�on to a study of the laws, the affa�rs, and the
comprehens�ve �nterests of the�r country, should, �f left wholly to
themselves, escape a var�ety of �mportant errors �n the exerc�se of
the�r leg�slat�ve trust. It may be aff�rmed, on the best grounds, that no
small share of the present embarrassments of Amer�ca �s to be
charged on the blunders of our governments; and that these have
proceeded from the heads rather than the hearts of most of the
authors of them. What �ndeed are all the repeal�ng, expla�n�ng, and
amend�ng laws, wh�ch f�ll and d�sgrace our volum�nous codes, but so
many monuments of def�c�ent w�sdom; so many �mpeachments
exh�b�ted by each succeed�ng aga�nst each preced�ng sess�on; so
many admon�t�ons to the people, of the value of those a�ds wh�ch
may be expected from a well-const�tuted senate?

A good government �mpl�es two th�ngs: f�rst, f�del�ty to the object of
government, wh�ch �s the happ�ness of the people; secondly, a
knowledge of the means by wh�ch that object can be best atta�ned.
Some governments are def�c�ent �n both these qual�t�es; most
governments are def�c�ent �n the f�rst. I scruple not to assert, that �n
Amer�can governments too l�ttle attent�on has been pa�d to the last.
The federal Const�tut�on avo�ds th�s error; and what mer�ts part�cular
not�ce, �t prov�des for the last �n a mode wh�ch �ncreases the secur�ty
for the f�rst.

Fourthly. The mutab�l�ty �n the publ�c counc�ls ar�s�ng from a rap�d
success�on of new members, however qual�f�ed they may be, po�nts



out, �n the strongest manner, the necess�ty of some stable �nst�tut�on
�n the government. Every new elect�on �n the States �s found to
change one half of the representat�ves. From th�s change of men
must proceed a change of op�n�ons; and from a change of op�n�ons,
a change of measures. But a cont�nual change even of good
measures �s �ncons�stent w�th every rule of prudence and every
prospect of success. The remark �s ver�f�ed �n pr�vate l�fe, and
becomes more just, as well as more �mportant, �n nat�onal
transact�ons.

To trace the m�sch�evous effects of a mutable government would f�ll a
volume. I w�ll h�nt a few only, each of wh�ch w�ll be perce�ved to be a
source of �nnumerable others.

In the f�rst place, �t forfe�ts the respect and conf�dence of other
nat�ons, and all the advantages connected w�th nat�onal character.
An �nd�v�dual who �s observed to be �nconstant to h�s plans, or
perhaps to carry on h�s affa�rs w�thout any plan at all, �s marked at
once, by all prudent people, as a speedy v�ct�m to h�s own
unstead�ness and folly. H�s more fr�endly ne�ghbors may p�ty h�m, but
all w�ll decl�ne to connect the�r fortunes w�th h�s; and not a few w�ll
se�ze the opportun�ty of mak�ng the�r fortunes out of h�s. One nat�on
�s to another what one �nd�v�dual �s to another; w�th th�s melancholy
d�st�nct�on perhaps, that the former, w�th fewer of the benevolent
emot�ons than the latter, are under fewer restra�nts also from tak�ng
undue advantage from the �nd�scret�ons of each other. Every nat�on,
consequently, whose affa�rs betray a want of w�sdom and stab�l�ty,
may calculate on every loss wh�ch can be susta�ned from the more
systemat�c pol�cy of the�r w�ser ne�ghbors. But the best �nstruct�on on
th�s subject �s unhapp�ly conveyed to Amer�ca by the example of her
own s�tuat�on. She f�nds that she �s held �n no respect by her fr�ends;
that she �s the der�s�on of her enem�es; and that she �s a prey to
every nat�on wh�ch has an �nterest �n speculat�ng on her fluctuat�ng
counc�ls and embarrassed affa�rs.

The �nternal effects of a mutable pol�cy are st�ll more calam�tous. It
po�sons the bless�ng of l�berty �tself. It w�ll be of l�ttle ava�l to the



people, that the laws are made by men of the�r own cho�ce, �f the
laws be so volum�nous that they cannot be read, or so �ncoherent
that they cannot be understood; �f they be repealed or rev�sed before
they are promulgated, or undergo such �ncessant changes that no
man, who knows what the law �s to-day, can guess what �t w�ll be to-
morrow. Law �s def�ned to be a rule of act�on; but how can that be a
rule, wh�ch �s l�ttle known, and less f�xed?

Another effect of publ�c �nstab�l�ty �s the unreasonable advantage �t
g�ves to the sagac�ous, the enterpr�s�ng, and the moneyed few over
the �ndustr�ous and un�formed mass of the people. Every new
regulat�on concern�ng commerce or revenue, or �n any way affect�ng
the value of the d�fferent spec�es of property, presents a new harvest
to those who watch the change, and can trace �ts consequences; a
harvest, reared not by themselves, but by the to�ls and cares of the
great body of the�r fellow-c�t�zens. Th�s �s a state of th�ngs �n wh�ch �t
may be sa�d w�th some truth that laws are made for the FEW, not for
the MANY.

In another po�nt of v�ew, great �njury results from an unstable
government. The want of conf�dence �n the publ�c counc�ls damps
every useful undertak�ng, the success and prof�t of wh�ch may
depend on a cont�nuance of ex�st�ng arrangements. What prudent
merchant w�ll hazard h�s fortunes �n any new branch of commerce
when he knows not but that h�s plans may be rendered unlawful
before they can be executed? What farmer or manufacturer w�ll lay
h�mself out for the encouragement g�ven to any part�cular cult�vat�on
or establ�shment, when he can have no assurance that h�s
preparatory labors and advances w�ll not render h�m a v�ct�m to an
�nconstant government? In a word, no great �mprovement or
laudable enterpr�se can go forward wh�ch requ�res the ausp�ces of a
steady system of nat�onal pol�cy.

But the most deplorable effect of all �s that d�m�nut�on of attachment
and reverence wh�ch steals �nto the hearts of the people, towards a
pol�t�cal system wh�ch betrays so many marks of �nf�rm�ty, and
d�sappo�nts so many of the�r flatter�ng hopes. No government, any



more than an �nd�v�dual, w�ll long be respected w�thout be�ng truly
respectable; nor be truly respectable, w�thout possess�ng a certa�n
port�on of order and stab�l�ty.

PUBLIUS.

FEDERALIST. No. 63

The Senate Cont�nued

For the Independent Journal.

HAMILTON OR MADISON

To the People of the State of New York:

A FIFTH des�deratum, �llustrat�ng the ut�l�ty of a senate, �s the want of
a due sense of nat�onal character. W�thout a select and stable
member of the government, the esteem of fore�gn powers w�ll not
only be forfe�ted by an unenl�ghtened and var�able pol�cy, proceed�ng
from the causes already ment�oned, but the nat�onal counc�ls w�ll not
possess that sens�b�l�ty to the op�n�on of the world, wh�ch �s perhaps
not less necessary �n order to mer�t, than �t �s to obta�n, �ts respect
and conf�dence.

An attent�on to the judgment of other nat�ons �s �mportant to every
government for two reasons: the one �s, that, �ndependently of the
mer�ts of any part�cular plan or measure, �t �s des�rable, on var�ous



accounts, that �t should appear to other nat�ons as the offspr�ng of a
w�se and honorable pol�cy; the second �s, that �n doubtful cases,
part�cularly where the nat�onal counc�ls may be warped by some
strong pass�on or momentary �nterest, the presumed or known
op�n�on of the �mpart�al world may be the best gu�de that can be
followed. What has not Amer�ca lost by her want of character w�th
fore�gn nat�ons; and how many errors and foll�es would she not have
avo�ded, �f the just�ce and propr�ety of her measures had, �n every
�nstance, been prev�ously tr�ed by the l�ght �n wh�ch they would
probably appear to the unb�ased part of mank�nd?

Yet however requ�s�te a sense of nat�onal character may be, �t �s
ev�dent that �t can never be suff�c�ently possessed by a numerous
and changeable body. It can only be found �n a number so small that
a sens�ble degree of the pra�se and blame of publ�c measures may
be the port�on of each �nd�v�dual; or �n an assembly so durably
�nvested w�th publ�c trust, that the pr�de and consequence of �ts
members may be sens�bly �ncorporated w�th the reputat�on and
prosper�ty of the commun�ty. The half-yearly representat�ves of
Rhode Island would probably have been l�ttle affected �n the�r
del�berat�ons on the �n�qu�tous measures of that State, by arguments
drawn from the l�ght �n wh�ch such measures would be v�ewed by
fore�gn nat�ons, or even by the s�ster States; wh�lst �t can scarcely be
doubted that �f the concurrence of a select and stable body had been
necessary, a regard to nat�onal character alone would have
prevented the calam�t�es under wh�ch that m�sgu�ded people �s now
labor�ng.

I add, as a SIXTH defect the want, �n some �mportant cases, of a due
respons�b�l�ty �n the government to the people, ar�s�ng from that
frequency of elect�ons wh�ch �n other cases produces th�s
respons�b�l�ty. Th�s remark w�ll, perhaps, appear not only new, but
paradox�cal. It must nevertheless be acknowledged, when expla�ned,
to be as unden�able as �t �s �mportant.

Respons�b�l�ty, �n order to be reasonable, must be l�m�ted to objects
w�th�n the power of the respons�ble party, and �n order to be



effectual, must relate to operat�ons of that power, of wh�ch a ready
and proper judgment can be formed by the const�tuents. The objects
of government may be d�v�ded �nto two general classes: the one
depend�ng on measures wh�ch have s�ngly an �mmed�ate and
sens�ble operat�on; the other depend�ng on a success�on of well-
chosen and well-connected measures, wh�ch have a gradual and
perhaps unobserved operat�on. The �mportance of the latter
descr�pt�on to the collect�ve and permanent welfare of every country,
needs no explanat�on. And yet �t �s ev�dent that an assembly elected
for so short a term as to be unable to prov�de more than one or two
l�nks �n a cha�n of measures, on wh�ch the general welfare may
essent�ally depend, ought not to be answerable for the f�nal result,
any more than a steward or tenant, engaged for one year, could be
justly made to answer for places or �mprovements wh�ch could not
be accompl�shed �n less than half a dozen years. Nor �s �t poss�ble
for the people to est�mate the SHARE of �nfluence wh�ch the�r annual
assembl�es may respect�vely have on events result�ng from the
m�xed transact�ons of several years. It �s suff�c�ently d�ff�cult to
preserve a personal respons�b�l�ty �n the members of a NUMEROUS
body, for such acts of the body as have an �mmed�ate, detached, and
palpable operat�on on �ts const�tuents.

The proper remedy for th�s defect must be an add�t�onal body �n the
leg�slat�ve department, wh�ch, hav�ng suff�c�ent permanency to
prov�de for such objects as requ�re a cont�nued attent�on, and a tra�n
of measures, may be justly and effectually answerable for the
atta�nment of those objects.

Thus far I have cons�dered the c�rcumstances wh�ch po�nt out the
necess�ty of a well-constructed Senate only as they relate to the
representat�ves of the people. To a people as l�ttle bl�nded by
prejud�ce or corrupted by flattery as those whom I address, I shall
not scruple to add, that such an �nst�tut�on may be somet�mes
necessary as a defense to the people aga�nst the�r own temporary
errors and delus�ons. As the cool and del�berate sense of the
commun�ty ought, �n all governments, and actually w�ll, �n all free
governments, ult�mately preva�l over the v�ews of �ts rulers; so there



are part�cular moments �n publ�c affa�rs when the people, st�mulated
by some �rregular pass�on, or some �ll�c�t advantage, or m�sled by the
artful m�srepresentat�ons of �nterested men, may call for measures
wh�ch they themselves w�ll afterwards be the most ready to lament
and condemn. In these cr�t�cal moments, how salutary w�ll be the
�nterference of some temperate and respectable body of c�t�zens, �n
order to check the m�sgu�ded career, and to suspend the blow
med�tated by the people aga�nst themselves, unt�l reason, just�ce,
and truth can rega�n the�r author�ty over the publ�c m�nd? What b�tter
angu�sh would not the people of Athens have often escaped �f the�r
government had conta�ned so prov�dent a safeguard aga�nst the
tyranny of the�r own pass�ons? Popular l�berty m�ght then have
escaped the �ndel�ble reproach of decree�ng to the same c�t�zens the
hemlock on one day and statues on the next.

It may be suggested, that a people spread over an extens�ve reg�on
cannot, l�ke the crowded �nhab�tants of a small d�str�ct, be subject to
the �nfect�on of v�olent pass�ons, or to the danger of comb�n�ng �n
pursu�t of unjust measures. I am far from deny�ng that th�s �s a
d�st�nct�on of pecul�ar �mportance. I have, on the contrary,
endeavored �n a former paper to show, that �t �s one of the pr�nc�pal
recommendat�ons of a confederated republ�c. At the same t�me, th�s
advantage ought not to be cons�dered as supersed�ng the use of
aux�l�ary precaut�ons. It may even be remarked, that the same
extended s�tuat�on, wh�ch w�ll exempt the people of Amer�ca from
some of the dangers �nc�dent to lesser republ�cs, w�ll expose them to
the �nconven�ency of rema�n�ng for a longer t�me under the �nfluence
of those m�srepresentat�ons wh�ch the comb�ned �ndustry of
�nterested men may succeed �n d�str�but�ng among them.



It adds no small we�ght to all these cons�derat�ons, to recollect that
h�story �nforms us of no long-l�ved republ�c wh�ch had not a senate.
Sparta, Rome, and Carthage are, �n fact, the only states to whom
that character can be appl�ed. In each of the two f�rst there was a
senate for l�fe. The const�tut�on of the senate �n the last �s less
known. C�rcumstant�al ev�dence makes �t probable that �t was not
d�fferent �n th�s part�cular from the two others. It �s at least certa�n,
that �t had some qual�ty or other wh�ch rendered �t an anchor aga�nst
popular fluctuat�ons; and that a smaller counc�l, drawn out of the
senate, was appo�nted not only for l�fe, but f�lled up vacanc�es �tself.
These examples, though as unf�t for the �m�tat�on, as they are
repugnant to the gen�us, of Amer�ca, are, notw�thstand�ng, when
compared w�th the fug�t�ve and turbulent ex�stence of other anc�ent
republ�cs, very �nstruct�ve proofs of the necess�ty of some �nst�tut�on
that w�ll blend stab�l�ty w�th l�berty. I am not unaware of the
c�rcumstances wh�ch d�st�ngu�sh the Amer�can from other popular
governments, as well anc�ent as modern; and wh�ch render extreme
c�rcumspect�on necessary, �n reason�ng from the one case to the
other. But after allow�ng due we�ght to th�s cons�derat�on, �t may st�ll
be ma�nta�ned, that there are many po�nts of s�m�l�tude wh�ch render
these examples not unworthy of our attent�on. Many of the defects,
as we have seen, wh�ch can only be suppl�ed by a senator�al
�nst�tut�on, are common to a numerous assembly frequently elected
by the people, and to the people themselves. There are others
pecul�ar to the former, wh�ch requ�re the control of such an �nst�tut�on.
The people can never w�lfully betray the�r own �nterests; but they
may poss�bly be betrayed by the representat�ves of the people; and
the danger w�ll be ev�dently greater where the whole leg�slat�ve trust
�s lodged �n the hands of one body of men, than where the
concurrence of separate and d�ss�m�lar bod�es �s requ�red �n every
publ�c act.

The d�fference most rel�ed on, between the Amer�can and other
republ�cs, cons�sts �n the pr�nc�ple of representat�on; wh�ch �s the
p�vot on wh�ch the former move, and wh�ch �s supposed to have
been unknown to the latter, or at least to the anc�ent part of them.



The use wh�ch has been made of th�s d�fference, �n reason�ngs
conta�ned �n former papers, w�ll have shown that I am d�sposed
ne�ther to deny �ts ex�stence nor to undervalue �ts �mportance. I feel
the less restra�nt, therefore, �n observ�ng, that the pos�t�on
concern�ng the �gnorance of the anc�ent governments on the subject
of representat�on, �s by no means prec�sely true �n the lat�tude
commonly g�ven to �t. W�thout enter�ng �nto a d�squ�s�t�on wh�ch here
would be m�splaced, I w�ll refer to a few known facts, �n support of
what I advance.

In the most pure democrac�es of Greece, many of the execut�ve
funct�ons were performed, not by the people themselves, but by
off�cers elected by the people, and REPRESENTING the people �n
the�r EXECUTIVE capac�ty.

Pr�or to the reform of Solon, Athens was governed by n�ne Archons,
annually ELECTED BY THE PEOPLE AT LARGE. The degree of
power delegated to them seems to be left �n great obscur�ty.
Subsequent to that per�od, we f�nd an assembly, f�rst of four, and
afterwards of s�x hundred members, annually ELECTED BY THE
PEOPLE; and PARTIALLY represent�ng them �n the�r LEGISLATIVE
capac�ty, s�nce they were not only assoc�ated w�th the people �n the
funct�on of mak�ng laws, but had the exclus�ve r�ght of or�g�nat�ng
leg�slat�ve propos�t�ons to the people. The senate of Carthage, also,
whatever m�ght be �ts power, or the durat�on of �ts appo�ntment,
appears to have been ELECTIVE by the suffrages of the people.
S�m�lar �nstances m�ght be traced �n most, �f not all the popular
governments of ant�qu�ty.

Lastly, �n Sparta we meet w�th the Ephor�, and �n Rome w�th the
Tr�bunes; two bod�es, small �ndeed �n numbers, but annually
ELECTED BY THE WHOLE BODY OF THE PEOPLE, and
cons�dered as the REPRESENTATIVES of the people, almost �n the�r
PLENIPOTENTIARY capac�ty. The Cosm� of Crete were also
annually ELECTED BY THE PEOPLE, and have been cons�dered by
some authors as an �nst�tut�on analogous to those of Sparta and
Rome, w�th th�s d�fference only, that �n the elect�on of that



representat�ve body the r�ght of suffrage was commun�cated to a part
only of the people.

From these facts, to wh�ch many others m�ght be added, �t �s clear
that the pr�nc�ple of representat�on was ne�ther unknown to the
anc�ents nor wholly overlooked �n the�r pol�t�cal const�tut�ons. The
true d�st�nct�on between these and the Amer�can governments, l�es
IN THE TOTAL EXCLUSION OF THE PEOPLE, IN THEIR
COLLECTIVE CAPACITY, from any share �n the LATTER, and not �n
the TOTAL EXCLUSION OF THE REPRESENTATIVES OF THE
PEOPLE from the adm�n�strat�on of the FORMER. The d�st�nct�on,
however, thus qual�f�ed, must be adm�tted to leave a most
advantageous super�or�ty �n favor of the Un�ted States. But to �nsure
to th�s advantage �ts full effect, we must be careful not to separate �t
from the other advantage, of an extens�ve terr�tory. For �t cannot be
bel�eved, that any form of representat�ve government could have
succeeded w�th�n the narrow l�m�ts occup�ed by the democrac�es of
Greece.

In answer to all these arguments, suggested by reason, �llustrated by
examples, and enforced by our own exper�ence, the jealous
adversary of the Const�tut�on w�ll probably content h�mself w�th
repeat�ng, that a senate appo�nted not �mmed�ately by the people,
and for the term of s�x years, must gradually acqu�re a dangerous
pre-em�nence �n the government, and f�nally transform �t �nto a
tyrann�cal ar�stocracy.

To th�s general answer, the general reply ought to be suff�c�ent, that
l�berty may be endangered by the abuses of l�berty as well as by the
abuses of power; that there are numerous �nstances of the former as
well as of the latter; and that the former, rather than the latter, are
apparently most to be apprehended by the Un�ted States. But a more
part�cular reply may be g�ven.

Before such a revolut�on can be effected, the Senate, �t �s to be
observed, must �n the f�rst place corrupt �tself; must next corrupt the
State leg�slatures; must then corrupt the House of Representat�ves;
and must f�nally corrupt the people at large. It �s ev�dent that the



Senate must be f�rst corrupted before �t can attempt an
establ�shment of tyranny. W�thout corrupt�ng the State leg�slatures, �t
cannot prosecute the attempt, because the per�od�cal change of
members would otherw�se regenerate the whole body. W�thout
exert�ng the means of corrupt�on w�th equal success on the House of
Representat�ves, the oppos�t�on of that coequal branch of the
government would �nev�tably defeat the attempt; and w�thout
corrupt�ng the people themselves, a success�on of new
representat�ves would speed�ly restore all th�ngs to the�r pr�st�ne
order. Is there any man who can ser�ously persuade h�mself that the
proposed Senate can, by any poss�ble means w�th�n the compass of
human address, arr�ve at the object of a lawless amb�t�on, through all
these obstruct�ons?

If reason condemns the susp�c�on, the same sentence �s pronounced
by exper�ence. The const�tut�on of Maryland furn�shes the most
appos�te example. The Senate of that State �s elected, as the federal
Senate w�ll be, �nd�rectly by the people, and for a term less by one
year only than the federal Senate. It �s d�st�ngu�shed, also, by the
remarkable prerogat�ve of f�ll�ng up �ts own vacanc�es w�th�n the term
of �ts appo�ntment, and, at the same t�me, �s not under the control of
any such rotat�on as �s prov�ded for the federal Senate. There are
some other lesser d�st�nct�ons, wh�ch would expose the former to
colorable object�ons, that do not l�e aga�nst the latter. If the federal
Senate, therefore, really conta�ned the danger wh�ch has been so
loudly procla�med, some symptoms at least of a l�ke danger ought by
th�s t�me to have been betrayed by the Senate of Maryland, but no
such symptoms have appeared. On the contrary, the jealous�es at
f�rst enterta�ned by men of the same descr�pt�on w�th those who v�ew
w�th terror the correspondent part of the federal Const�tut�on, have
been gradually ext�ngu�shed by the progress of the exper�ment; and
the Maryland const�tut�on �s da�ly der�v�ng, from the salutary
operat�on of th�s part of �t, a reputat�on �n wh�ch �t w�ll probably not be
r�valled by that of any State �n the Un�on.

But �f any th�ng could s�lence the jealous�es on th�s subject, �t ought
to be the Br�t�sh example. The Senate there �nstead of be�ng elected



for a term of s�x years, and of be�ng unconf�ned to part�cular fam�l�es
or fortunes, �s an hered�tary assembly of opulent nobles. The House
of Representat�ves, �nstead of be�ng elected for two years, and by
the whole body of the people, �s elected for seven years, and, �n very
great proport�on, by a very small proport�on of the people. Here,
unquest�onably, ought to be seen �n full d�splay the ar�stocrat�c
usurpat�ons and tyranny wh�ch are at some future per�od to be
exempl�f�ed �n the Un�ted States. Unfortunately, however, for the ant�-
federal argument, the Br�t�sh h�story �nforms us that th�s hered�tary
assembly has not been able to defend �tself aga�nst the cont�nual
encroachments of the House of Representat�ves; and that �t no
sooner lost the support of the monarch, than �t was actually crushed
by the we�ght of the popular branch.

As far as ant�qu�ty can �nstruct us on th�s subject, �ts examples
support the reason�ng wh�ch we have employed. In Sparta, the
Ephor�, the annual representat�ves of the people, were found an
overmatch for the senate for l�fe, cont�nually ga�ned on �ts author�ty
and f�nally drew all power �nto the�r own hands. The Tr�bunes of
Rome, who were the representat�ves of the people, preva�led, �t �s
well known, �n almost every contest w�th the senate for l�fe, and �n
the end ga�ned the most complete tr�umph over �t. The fact �s the
more remarkable, as unan�m�ty was requ�red �n every act of the
Tr�bunes, even after the�r number was augmented to ten. It proves
the �rres�st�ble force possessed by that branch of a free government,
wh�ch has the people on �ts s�de. To these examples m�ght be added
that of Carthage, whose senate, accord�ng to the test�mony of
Polyb�us, �nstead of draw�ng all power �nto �ts vortex, had, at the
commencement of the second Pun�c War, lost almost the whole of �ts
or�g�nal port�on.

Bes�des the conclus�ve ev�dence result�ng from th�s assemblage of
facts, that the federal Senate w�ll never be able to transform �tself, by
gradual usurpat�ons, �nto an �ndependent and ar�stocrat�c body, we
are warranted �n bel�ev�ng, that �f such a revolut�on should ever
happen from causes wh�ch the fores�ght of man cannot guard
aga�nst, the House of Representat�ves, w�th the people on the�r s�de,



w�ll at all t�mes be able to br�ng back the Const�tut�on to �ts pr�m�t�ve
form and pr�nc�ples. Aga�nst the force of the �mmed�ate
representat�ves of the people, noth�ng w�ll be able to ma�nta�n even
the const�tut�onal author�ty of the Senate, but such a d�splay of
enl�ghtened pol�cy, and attachment to the publ�c good, as w�ll d�v�de
w�th that branch of the leg�slature the affect�ons and support of the
ent�re body of the people themselves.

PUBLIUS.

FEDERALIST No. 64

The Powers of the Senate

From the New York Packet.

Fr�day, March 7, 1788.

JAY

To the People of the State of New York:

IT IS a just and not a new observat�on, that enem�es to part�cular
persons, and opponents to part�cular measures, seldom conf�ne the�r
censures to such th�ngs only �n e�ther as are worthy of blame. Unless
on th�s pr�nc�ple, �t �s d�ff�cult to expla�n the mot�ves of the�r conduct,
who condemn the proposed Const�tut�on �n the aggregate, and treat
w�th sever�ty some of the most unexcept�onable art�cles �n �t.



The second sect�on g�ves power to the Pres�dent, "BY AND WITH
THE ADVICE AND CONSENT OF THE SENATE, TO MAKE
TREATIES, PROVIDED TWO
THIRDS OF THE SENATORS PRESENT CONCUR."

The power of mak�ng treat�es �s an �mportant one, espec�ally as �t
relates to war, peace, and commerce; and �t should not be delegated
but �n such a mode, and w�th such precaut�ons, as w�ll afford the
h�ghest secur�ty that �t w�ll be exerc�sed by men the best qual�f�ed for
the purpose, and �n the manner most conduc�ve to the publ�c good.
The convent�on appears to have been attent�ve to both these po�nts:
they have d�rected the Pres�dent to be chosen by select bod�es of
electors, to be deputed by the people for that express purpose; and
they have comm�tted the appo�ntment of senators to the State
leg�slatures. Th�s mode has, �n such cases, vastly the advantage of
elect�ons by the people �n the�r collect�ve capac�ty, where the act�v�ty
of party zeal, tak�ng the advantage of the sup�neness, the �gnorance,
and the hopes and fears of the unwary and �nterested, often places
men �n off�ce by the votes of a small proport�on of the electors.

As the select assembl�es for choos�ng the Pres�dent, as well as the
State leg�slatures who appo�nt the senators, w�ll �n general be
composed of the most enl�ghtened and respectable c�t�zens, there �s
reason to presume that the�r attent�on and the�r votes w�ll be d�rected
to those men only who have become the most d�st�ngu�shed by the�r
ab�l�t�es and v�rtue, and �n whom the people perce�ve just grounds for
conf�dence. The Const�tut�on man�fests very part�cular attent�on to
th�s object. By exclud�ng men under th�rty-f�ve from the f�rst off�ce,
and those under th�rty from the second, �t conf�nes the electors to
men of whom the people have had t�me to form a judgment, and w�th
respect to whom they w�ll not be l�able to be dece�ved by those
br�ll�ant appearances of gen�us and patr�ot�sm, wh�ch, l�ke trans�ent
meteors, somet�mes m�slead as well as dazzle. If the observat�on be
well founded, that w�se k�ngs w�ll always be served by able m�n�sters,
�t �s fa�r to argue, that as an assembly of select electors possess, �n a
greater degree than k�ngs, the means of extens�ve and accurate
�nformat�on relat�ve to men and characters, so w�ll the�r appo�ntments



bear at least equal marks of d�scret�on and d�scernment. The
�nference wh�ch naturally results from these cons�derat�ons �s th�s,
that the Pres�dent and senators so chosen w�ll always be of the
number of those who best understand our nat�onal �nterests, whether
cons�dered �n relat�on to the several States or to fore�gn nat�ons, who
are best able to promote those �nterests, and whose reputat�on for
�ntegr�ty �nsp�res and mer�ts conf�dence. W�th such men the power of
mak�ng treat�es may be safely lodged.

Although the absolute necess�ty of system, �n the conduct of any
bus�ness, �s un�versally known and acknowledged, yet the h�gh
�mportance of �t �n nat�onal affa�rs has not yet become suff�c�ently
�mpressed on the publ�c m�nd. They who w�sh to comm�t the power
under cons�derat�on to a popular assembly, composed of members
constantly com�ng and go�ng �n qu�ck success�on, seem not to
recollect that such a body must necessar�ly be �nadequate to the
atta�nment of those great objects, wh�ch requ�re to be stead�ly
contemplated �n all the�r relat�ons and c�rcumstances, and wh�ch can
only be approached and ach�eved by measures wh�ch not only
talents, but also exact �nformat�on, and often much t�me, are
necessary to concert and to execute. It was w�se, therefore, �n the
convent�on to prov�de, not only that the power of mak�ng treat�es
should be comm�tted to able and honest men, but also that they
should cont�nue �n place a suff�c�ent t�me to become perfectly
acqua�nted w�th our nat�onal concerns, and to form and �ntroduce a a
system for the management of them. The durat�on prescr�bed �s such
as w�ll g�ve them an opportun�ty of greatly extend�ng the�r pol�t�cal
�nformat�on, and of render�ng the�r accumulat�ng exper�ence more
and more benef�c�al to the�r country. Nor has the convent�on
d�scovered less prudence �n prov�d�ng for the frequent elect�ons of
senators �n such a way as to obv�ate the �nconven�ence of
per�od�cally transferr�ng those great affa�rs ent�rely to new men; for
by leav�ng a cons�derable res�due of the old ones �n place, un�form�ty
and order, as well as a constant success�on of off�c�al �nformat�on w�ll
be preserved.



There are a few who w�ll not adm�t that the affa�rs of trade and
nav�gat�on should be regulated by a system caut�ously formed and
stead�ly pursued; and that both our treat�es and our laws should
correspond w�th and be made to promote �t. It �s of much
consequence that th�s correspondence and conform�ty be carefully
ma�nta�ned; and they who assent to the truth of th�s pos�t�on w�ll see
and confess that �t �s well prov�ded for by mak�ng concurrence of the
Senate necessary both to treat�es and to laws.

It seldom happens �n the negot�at�on of treat�es, of whatever nature,
but that perfect SECRECY and �mmed�ate DESPATCH are
somet�mes requ�s�te. These are cases where the most useful
�ntell�gence may be obta�ned, �f the persons possess�ng �t can be
rel�eved from apprehens�ons of d�scovery. Those apprehens�ons w�ll
operate on those persons whether they are actuated by mercenary
or fr�endly mot�ves; and there doubtless are many of both
descr�pt�ons, who would rely on the secrecy of the Pres�dent, but
who would not conf�de �n that of the Senate, and st�ll less �n that of a
large popular Assembly. The convent�on have done well, therefore,
�n so d�spos�ng of the power of mak�ng treat�es, that although the
Pres�dent must, �n form�ng them, act by the adv�ce and consent of
the Senate, yet he w�ll be able to manage the bus�ness of
�ntell�gence �n such a manner as prudence may suggest.

They who have turned the�r attent�on to the affa�rs of men, must have
perce�ved that there are t�des �n them; t�des very �rregular �n the�r
durat�on, strength, and d�rect�on, and seldom found to run tw�ce
exactly �n the same manner or measure. To d�scern and to prof�t by
these t�des �n nat�onal affa�rs �s the bus�ness of those who pres�de
over them; and they who have had much exper�ence on th�s head
�nform us, that there frequently are occas�ons when days, nay, even
when hours, are prec�ous. The loss of a battle, the death of a pr�nce,
the removal of a m�n�ster, or other c�rcumstances �nterven�ng to
change the present posture and aspect of affa�rs, may turn the most
favorable t�de �nto a course oppos�te to our w�shes. As �n the f�eld, so
�n the cab�net, there are moments to be se�zed as they pass, and
they who pres�de �n e�ther should be left �n capac�ty to �mprove them.



So often and so essent�ally have we heretofore suffered from the
want of secrecy and despatch, that the Const�tut�on would have been
�nexcusably defect�ve, �f no attent�on had been pa�d to those objects.
Those matters wh�ch �n negot�at�ons usually requ�re the most
secrecy and the most despatch, are those preparatory and aux�l�ary
measures wh�ch are not otherw�se �mportant �n a nat�onal v�ew, than
as they tend to fac�l�tate the atta�nment of the objects of the
negot�at�on. For these, the Pres�dent w�ll f�nd no d�ff�culty to prov�de;
and should any c�rcumstance occur wh�ch requ�res the adv�ce and
consent of the Senate, he may at any t�me convene them. Thus we
see that the Const�tut�on prov�des that our negot�at�ons for treat�es
shall have every advantage wh�ch can be der�ved from talents,
�nformat�on, �ntegr�ty, and del�berate �nvest�gat�ons, on the one hand,
and from secrecy and despatch on the other.

But to th�s plan, as to most others that have ever appeared,
object�ons are contr�ved and urged.

Some are d�spleased w�th �t, not on account of any errors or defects
�n �t, but because, as the treat�es, when made, are to have the force
of laws, they should be made only by men �nvested w�th leg�slat�ve
author�ty. These gentlemen seem not to cons�der that the judgments
of our courts, and the comm�ss�ons const�tut�onally g�ven by our
governor, are as val�d and as b�nd�ng on all persons whom they
concern, as the laws passed by our leg�slature. All const�tut�onal acts
of power, whether �n the execut�ve or �n the jud�c�al department, have
as much legal val�d�ty and obl�gat�on as �f they proceeded from the
leg�slature; and therefore, whatever name be g�ven to the power of
mak�ng treat�es, or however obl�gatory they may be when made,
certa�n �t �s, that the people may, w�th much propr�ety, comm�t the
power to a d�st�nct body from the leg�slature, the execut�ve, or the
jud�c�al. It surely does not follow, that because they have g�ven the
power of mak�ng laws to the leg�slature, that therefore they should
l�kew�se g�ve them the power to do every other act of sovere�gnty by
wh�ch the c�t�zens are to be bound and affected.



Others, though content that treat�es should be made �n the mode
proposed, are averse to the�r be�ng the SUPREME laws of the land.
They �ns�st, and profess to bel�eve, that treat�es l�ke acts of
assembly, should be repealable at pleasure. Th�s �dea seems to be
new and pecul�ar to th�s country, but new errors, as well as new
truths, often appear. These gentlemen would do well to reflect that a
treaty �s only another name for a barga�n, and that �t would be
�mposs�ble to f�nd a nat�on who would make any barga�n w�th us,
wh�ch should be b�nd�ng on them ABSOLUTELY, but on us only so
long and so far as we may th�nk proper to be bound by �t. They who
make laws may, w�thout doubt, amend or repeal them; and �t w�ll not
be d�sputed that they who make treat�es may alter or cancel them;
but st�ll let us not forget that treat�es are made, not by only one of the
contract�ng part�es, but by both; and consequently, that as the
consent of both was essent�al to the�r format�on at f�rst, so must �t
ever afterwards be to alter or cancel them. The proposed
Const�tut�on, therefore, has not �n the least extended the obl�gat�on of
treat�es. They are just as b�nd�ng, and just as far beyond the lawful
reach of leg�slat�ve acts now, as they w�ll be at any future per�od, or
under any form of government.

However useful jealousy may be �n republ�cs, yet when l�ke b�le �n
the natural, �t abounds too much �n the body pol�t�c, the eyes of both
become very l�able to be dece�ved by the delus�ve appearances
wh�ch that malady casts on surround�ng objects. From th�s cause,
probably, proceed the fears and apprehens�ons of some, that the
Pres�dent and Senate may make treat�es w�thout an equal eye to the
�nterests of all the States. Others suspect that two th�rds w�ll oppress
the rema�n�ng th�rd, and ask whether those gentlemen are made
suff�c�ently respons�ble for the�r conduct; whether, �f they act
corruptly, they can be pun�shed; and �f they make d�sadvantageous
treat�es, how are we to get r�d of those treat�es?

As all the States are equally represented �n the Senate, and by men
the most able and the most w�ll�ng to promote the �nterests of the�r
const�tuents, they w�ll all have an equal degree of �nfluence �n that
body, espec�ally wh�le they cont�nue to be careful �n appo�nt�ng



proper persons, and to �ns�st on the�r punctual attendance. In
proport�on as the Un�ted States assume a nat�onal form and a
nat�onal character, so w�ll the good of the whole be more and more
an object of attent�on, and the government must be a weak one
�ndeed, �f �t should forget that the good of the whole can only be
promoted by advanc�ng the good of each of the parts or members
wh�ch compose the whole. It w�ll not be �n the power of the Pres�dent
and Senate to make any treat�es by wh�ch they and the�r fam�l�es and
estates w�ll not be equally bound and affected w�th the rest of the
commun�ty; and, hav�ng no pr�vate �nterests d�st�nct from that of the
nat�on, they w�ll be under no temptat�ons to neglect the latter.

As to corrupt�on, the case �s not supposable. He must e�ther have
been very unfortunate �n h�s �ntercourse w�th the world, or possess a
heart very suscept�ble of such �mpress�ons, who can th�nk �t probable
that the Pres�dent and two th�rds of the Senate w�ll ever be capable
of such unworthy conduct. The �dea �s too gross and too �nv�d�ous to
be enterta�ned. But �n such a case, �f �t should ever happen, the
treaty so obta�ned from us would, l�ke all other fraudulent contracts,
be null and vo�d by the law of nat�ons.

W�th respect to the�r respons�b�l�ty, �t �s d�ff�cult to conce�ve how �t
could be �ncreased. Every cons�derat�on that can �nfluence the
human m�nd, such as honor, oaths, reputat�ons, consc�ence, the love
of country, and fam�ly affect�ons and attachments, afford secur�ty for
the�r f�del�ty. In short, as the Const�tut�on has taken the utmost care
that they shall be men of talents and �ntegr�ty, we have reason to be
persuaded that the treat�es they make w�ll be as advantageous as,
all c�rcumstances cons�dered, could be made; and so far as the fear
of pun�shment and d�sgrace can operate, that mot�ve to good
behav�or �s amply afforded by the art�cle on the subject of
�mpeachments.

PUBLIUS.
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The Powers of the Senate Cont�nued
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Fr�day, March 7, 1788.

HAMILTON

To the People of the State of New York:

THE rema�n�ng powers wh�ch the plan of the convent�on allots to the
Senate, �n a d�st�nct capac�ty, are compr�sed �n the�r part�c�pat�on w�th
the execut�ve �n the appo�ntment to off�ces, and �n the�r jud�c�al
character as a court for the tr�al of �mpeachments. As �n the bus�ness
of appo�ntments the execut�ve w�ll be the pr�nc�pal agent, the
prov�s�ons relat�ng to �t w�ll most properly be d�scussed �n the
exam�nat�on of that department. We w�ll, therefore, conclude th�s
head w�th a v�ew of the jud�c�al character of the Senate.

A well-const�tuted court for the tr�al of �mpeachments �s an object not
more to be des�red than d�ff�cult to be obta�ned �n a government
wholly elect�ve. The subjects of �ts jur�sd�ct�on are those offenses
wh�ch proceed from the m�sconduct of publ�c men, or, �n other words,
from the abuse or v�olat�on of some publ�c trust. They are of a nature
wh�ch may w�th pecul�ar propr�ety be denom�nated POLITICAL, as
they relate ch�efly to �njur�es done �mmed�ately to the soc�ety �tself.
The prosecut�on of them, for th�s reason, w�ll seldom fa�l to ag�tate
the pass�ons of the whole commun�ty, and to d�v�de �t �nto part�es
more or less fr�endly or �n�m�cal to the accused. In many cases �t w�ll
connect �tself w�th the pre-ex�st�ng fact�ons, and w�ll enl�st all the�r



an�mos�t�es, part�al�t�es, �nfluence, and �nterest on one s�de or on the
other; and �n such cases there w�ll always be the greatest danger
that the dec�s�on w�ll be regulated more by the comparat�ve strength
of part�es, than by the real demonstrat�ons of �nnocence or gu�lt.

The del�cacy and magn�tude of a trust wh�ch so deeply concerns the
pol�t�cal reputat�on and ex�stence of every man engaged �n the
adm�n�strat�on of publ�c affa�rs, speak for themselves. The d�ff�culty of
plac�ng �t r�ghtly, �n a government rest�ng ent�rely on the bas�s of
per�od�cal elect�ons, w�ll as read�ly be perce�ved, when �t �s
cons�dered that the most consp�cuous characters �n �t w�ll, from that
c�rcumstance, be too often the leaders or the tools of the most
cunn�ng or the most numerous fact�on, and on th�s account, can
hardly be expected to possess the requ�s�te neutral�ty towards those
whose conduct may be the subject of scrut�ny.

The convent�on, �t appears, thought the Senate the most f�t
depos�tary of th�s �mportant trust. Those who can best d�scern the
�ntr�ns�c d�ff�culty of the th�ng, w�ll be least hasty �n condemn�ng that
op�n�on, and w�ll be most �ncl�ned to allow due we�ght to the
arguments wh�ch may be supposed to have produced �t.

What, �t may be asked, �s the true sp�r�t of the �nst�tut�on �tself? Is �t
not des�gned as a method of NATIONAL INQUEST �nto the conduct
of publ�c men? If th�s be the des�gn of �t, who can so properly be the
�nqu�s�tors for the nat�on as the representat�ves of the nat�on
themselves? It �s not d�sputed that the power of or�g�nat�ng the
�nqu�ry, or, �n other words, of preferr�ng the �mpeachment, ought to
be lodged �n the hands of one branch of the leg�slat�ve body. W�ll not
the reasons wh�ch �nd�cate the propr�ety of th�s arrangement strongly
plead for an adm�ss�on of the other branch of that body to a share of
the �nqu�ry? The model from wh�ch the �dea of th�s �nst�tut�on has
been borrowed, po�nted out that course to the convent�on. In Great
Br�ta�n �t �s the prov�nce of the House of Commons to prefer the
�mpeachment, and of the House of Lords to dec�de upon �t. Several
of the State const�tut�ons have followed the example. As well the
latter, as the former, seem to have regarded the pract�ce of



�mpeachments as a br�dle �n the hands of the leg�slat�ve body upon
the execut�ve servants of the government. Is not th�s the true l�ght �n
wh�ch �t ought to be regarded?

Where else than �n the Senate could have been found a tr�bunal
suff�c�ently d�gn�f�ed, or suff�c�ently �ndependent? What other body
would be l�kely to feel CONFIDENCE ENOUGH IN ITS OWN
SITUATION, to preserve, unawed and un�nfluenced, the necessary
�mpart�al�ty between an INDIVIDUAL accused, and the
REPRESENTATIVES OF THE PEOPLE, HIS ACCUSERS?

Could the Supreme Court have been rel�ed upon as answer�ng th�s
descr�pt�on? It �s much to be doubted, whether the members of that
tr�bunal would at all t�mes be endowed w�th so em�nent a port�on of
fort�tude, as would be called for �n the execut�on of so d�ff�cult a task;
and �t �s st�ll more to be doubted, whether they would possess the
degree of cred�t and author�ty, wh�ch m�ght, on certa�n occas�ons, be
�nd�spensable towards reconc�l�ng the people to a dec�s�on that
should happen to clash w�th an accusat�on brought by the�r
�mmed�ate representat�ves. A def�c�ency �n the f�rst, would be fatal to
the accused; �n the last, dangerous to the publ�c tranqu�ll�ty. The
hazard �n both these respects, could only be avo�ded, �f at all, by
render�ng that tr�bunal more numerous than would cons�st w�th a
reasonable attent�on to economy. The necess�ty of a numerous court
for the tr�al of �mpeachments, �s equally d�ctated by the nature of the
proceed�ng. Th�s can never be t�ed down by such str�ct rules, e�ther
�n the del�neat�on of the offense by the prosecutors, or �n the
construct�on of �t by the judges, as �n common cases serve to l�m�t
the d�scret�on of courts �n favor of personal secur�ty. There w�ll be no
jury to stand between the judges who are to pronounce the sentence
of the law, and the party who �s to rece�ve or suffer �t. The awful
d�scret�on wh�ch a court of �mpeachments must necessar�ly have, to
doom to honor or to �nfamy the most conf�dent�al and the most
d�st�ngu�shed characters of the commun�ty, forb�ds the comm�tment
of the trust to a small number of persons.



These cons�derat�ons seem alone suff�c�ent to author�ze a
conclus�on, that the Supreme Court would have been an �mproper
subst�tute for the Senate, as a court of �mpeachments. There
rema�ns a further cons�derat�on, wh�ch w�ll not a l�ttle strengthen th�s
conclus�on. It �s th�s: The pun�shment wh�ch may be the
consequence of conv�ct�on upon �mpeachment, �s not to term�nate
the chast�sement of the offender. After hav�ng been sentenced to a
perpetual ostrac�sm from the esteem and conf�dence, and honors
and emoluments of h�s country, he w�ll st�ll be l�able to prosecut�on
and pun�shment �n the ord�nary course of law. Would �t be proper that
the persons who had d�sposed of h�s fame, and h�s most valuable
r�ghts as a c�t�zen �n one tr�al, should, �n another tr�al, for the same
offense, be also the d�sposers of h�s l�fe and h�s fortune? Would
there not be the greatest reason to apprehend, that error, �n the f�rst
sentence, would be the parent of error �n the second sentence? That
the strong b�as of one dec�s�on would be apt to overrule the �nfluence
of any new l�ghts wh�ch m�ght be brought to vary the complex�on of
another dec�s�on? Those who know anyth�ng of human nature, w�ll
not hes�tate to answer these quest�ons �n the aff�rmat�ve; and w�ll be
at no loss to perce�ve, that by mak�ng the same persons judges �n
both cases, those who m�ght happen to be the objects of prosecut�on
would, �n a great measure, be depr�ved of the double secur�ty
�ntended them by a double tr�al. The loss of l�fe and estate would
often be v�rtually �ncluded �n a sentence wh�ch, �n �ts terms, �mported
noth�ng more than d�sm�ss�on from a present, and d�squal�f�cat�on for
a future, off�ce. It may be sa�d, that the �ntervent�on of a jury, �n the
second �nstance, would obv�ate the danger. But jur�es are frequently
�nfluenced by the op�n�ons of judges. They are somet�mes �nduced to
f�nd spec�al verd�cts, wh�ch refer the ma�n quest�on to the dec�s�on of
the court. Who would be w�ll�ng to stake h�s l�fe and h�s estate upon
the verd�ct of a jury act�ng under the ausp�ces of judges who had
predeterm�ned h�s gu�lt?

Would �t have been an �mprovement of the plan, to have un�ted the
Supreme Court w�th the Senate, �n the format�on of the court of
�mpeachments? Th�s un�on would certa�nly have been attended w�th
several advantages; but would they not have been overbalanced by



the s�gnal d�sadvantage, already stated, ar�s�ng from the agency of
the same judges �n the double prosecut�on to wh�ch the offender
would be l�able? To a certa�n extent, the benef�ts of that un�on w�ll be
obta�ned from mak�ng the ch�ef just�ce of the Supreme Court the
pres�dent of the court of �mpeachments, as �s proposed to be done �n
the plan of the convent�on; wh�le the �nconven�ences of an ent�re
�ncorporat�on of the former �nto the latter w�ll be substant�ally
avo�ded. Th�s was perhaps the prudent mean. I forbear to remark
upon the add�t�onal pretext for clamor aga�nst the jud�c�ary, wh�ch so
cons�derable an augmentat�on of �ts author�ty would have afforded.

Would �t have been des�rable to have composed the court for the tr�al
of �mpeachments, of persons wholly d�st�nct from the other
departments of the government? There are we�ghty arguments, as
well aga�nst, as �n favor of, such a plan. To some m�nds �t w�ll not
appear a tr�v�al object�on, that �t could tend to �ncrease the
complex�ty of the pol�t�cal mach�ne, and to add a new spr�ng to the
government, the ut�l�ty of wh�ch would at best be quest�onable. But
an object�on wh�ch w�ll not be thought by any unworthy of attent�on,
�s th�s: a court formed upon such a plan, would e�ther be attended
w�th a heavy expense, or m�ght �n pract�ce be subject to a var�ety of
casualt�es and �nconven�ences. It must e�ther cons�st of permanent
off�cers, stat�onary at the seat of government, and of course ent�tled
to f�xed and regular st�pends, or of certa�n off�cers of the State
governments to be called upon whenever an �mpeachment was
actually depend�ng. It w�ll not be easy to �mag�ne any th�rd mode
mater�ally d�fferent, wh�ch could rat�onally be proposed. As the court,
for reasons already g�ven, ought to be numerous, the f�rst scheme
w�ll be reprobated by every man who can compare the extent of the
publ�c wants w�th the means of supply�ng them. The second w�ll be
espoused w�th caut�on by those who w�ll ser�ously cons�der the
d�ff�culty of collect�ng men d�spersed over the whole Un�on; the �njury
to the �nnocent, from the procrast�nated determ�nat�on of the charges
wh�ch m�ght be brought aga�nst them; the advantage to the gu�lty,
from the opportun�t�es wh�ch delay would afford to �ntr�gue and
corrupt�on; and �n some cases the detr�ment to the State, from the
prolonged �nact�on of men whose f�rm and fa�thful execut�on of the�r



duty m�ght have exposed them to the persecut�on of an �ntemperate
or des�gn�ng major�ty �n the House of Representat�ves. Though th�s
latter suppos�t�on may seem harsh, and m�ght not be l�kely often to
be ver�f�ed, yet �t ought not to be forgotten that the demon of fact�on
w�ll, at certa�n seasons, extend h�s sceptre over all numerous bod�es
of men.

But though one or the other of the subst�tutes wh�ch have been
exam�ned, or some other that m�ght be dev�sed, should be thought
preferable to the plan �n th�s respect, reported by the convent�on, �t
w�ll not follow that the Const�tut�on ought for th�s reason to be
rejected. If mank�nd were to resolve to agree �n no �nst�tut�on of
government, unt�l every part of �t had been adjusted to the most
exact standard of perfect�on, soc�ety would soon become a general
scene of anarchy, and the world a desert. Where �s the standard of
perfect�on to be found? Who w�ll undertake to un�te the d�scordant
op�n�ons of a whole commun�ty, �n the same judgment of �t; and to
preva�l upon one conce�ted projector to renounce h�s INFALLIBLE
cr�ter�on for the FALLIBLE cr�ter�on of h�s more CONCEITED
NEIGHBOR? To answer the purpose of the adversar�es of the
Const�tut�on, they ought to prove, not merely that part�cular
prov�s�ons �n �t are not the best wh�ch m�ght have been �mag�ned, but
that the plan upon the whole �s bad and pern�c�ous.

PUBLIUS.
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Tuesday, March 11, 1788.

HAMILTON

To the People of the State of New York:

A REVIEW of the pr�nc�pal object�ons that have appeared aga�nst the
proposed court for the tr�al of �mpeachments, w�ll not �mprobably
erad�cate the rema�ns of any unfavorable �mpress�ons wh�ch may st�ll
ex�st �n regard to th�s matter.

The FIRST of these object�ons �s, that the prov�s�on �n quest�on
confounds leg�slat�ve and jud�c�ary author�t�es �n the same body, �n
v�olat�on of that �mportant and wellestabl�shed max�m wh�ch requ�res
a separat�on between the d�fferent departments of power. The true
mean�ng of th�s max�m has been d�scussed and ascerta�ned �n
another place, and has been shown to be ent�rely compat�ble w�th a
part�al �nterm�xture of those departments for spec�al purposes,
preserv�ng them, �n the ma�n, d�st�nct and unconnected. Th�s part�al
�nterm�xture �s even, �n some cases, not only proper but necessary to
the mutual defense of the several members of the government
aga�nst each other. An absolute or qual�f�ed negat�ve �n the execut�ve
upon the acts of the leg�slat�ve body, �s adm�tted, by the ablest
adepts �n pol�t�cal sc�ence, to be an �nd�spensable barr�er aga�nst the
encroachments of the latter upon the former. And �t may, perhaps,
w�th no less reason be contended, that the powers relat�ng to
�mpeachments are, as before �nt�mated, an essent�al check �n the
hands of that body upon the encroachments of the execut�ve. The
d�v�s�on of them between the two branches of the leg�slature,
ass�gn�ng to one the r�ght of accus�ng, to the other the r�ght of
judg�ng, avo�ds the �nconven�ence of mak�ng the same persons both
accusers and judges; and guards aga�nst the danger of persecut�on,
from the prevalency of a fact�ous sp�r�t �n e�ther of those branches.



As the concurrence of two th�rds of the Senate w�ll be requ�s�te to a
condemnat�on, the secur�ty to �nnocence, from th�s add�t�onal
c�rcumstance, w�ll be as complete as �tself can des�re.

It �s cur�ous to observe, w�th what vehemence th�s part of the plan �s
assa�led, on the pr�nc�ple here taken not�ce of, by men who profess
to adm�re, w�thout except�on, the const�tut�on of th�s State; wh�le that
const�tut�on makes the Senate, together w�th the chancellor and
judges of the Supreme Court, not only a court of �mpeachments, but
the h�ghest jud�catory �n the State, �n all causes, c�v�l and cr�m�nal.
The proport�on, �n po�nt of numbers, of the chancellor and judges to
the senators, �s so �ncons�derable, that the jud�c�ary author�ty of New
York, �n the last resort, may, w�th truth, be sa�d to res�de �n �ts
Senate. If the plan of the convent�on be, �n th�s respect, chargeable
w�th a departure from the celebrated max�m wh�ch has been so often
ment�oned, and seems to be so l�ttle understood, how much more
culpable must be the const�tut�on of New York?1

A SECOND object�on to the Senate, as a court of �mpeachments, �s,
that �t contr�butes to an undue accumulat�on of power �n that body,
tend�ng to g�ve to the government a countenance too ar�stocrat�c.
The Senate, �t �s observed, �s to have concurrent author�ty w�th the
Execut�ve �n the format�on of treat�es and �n the appo�ntment to
off�ces: �f, say the objectors, to these prerogat�ves �s added that of
dec�d�ng �n all cases of �mpeachment, �t w�ll g�ve a dec�ded
predom�nancy to senator�al �nfluence. To an object�on so l�ttle prec�se
�n �tself, �t �s not easy to f�nd a very prec�se answer. Where �s the
measure or cr�ter�on to wh�ch we can appeal, for determ�n�ng what
w�ll g�ve the Senate too much, too l�ttle, or barely the proper degree
of �nfluence? W�ll �t not be more safe, as well as more s�mple, to
d�sm�ss such vague and uncerta�n calculat�ons, to exam�ne each
power by �tself, and to dec�de, on general pr�nc�ples, where �t may be
depos�ted w�th most advantage and least �nconven�ence?

If we take th�s course, �t w�ll lead to a more �ntell�g�ble, �f not to a
more certa�n result. The d�spos�t�on of the power of mak�ng treat�es,
wh�ch has obta�ned �n the plan of the convent�on, w�ll, then, �f I



m�stake not, appear to be fully just�f�ed by the cons�derat�ons stated
�n a former number, and by others wh�ch w�ll occur under the next
head of our �nqu�r�es. The exped�ency of the junct�on of the Senate
w�th the Execut�ve, �n the power of appo�nt�ng to off�ces, w�ll, I trust,
be placed �n a l�ght not less sat�sfactory, �n the d�squ�s�t�ons under
the same head. And I flatter myself the observat�ons �n my last paper
must have gone no �ncons�derable way towards prov�ng that �t was
not easy, �f pract�cable, to f�nd a more f�t receptacle for the power of
determ�n�ng �mpeachments, than that wh�ch has been chosen. If th�s
be truly the case, the hypothet�cal dread of the too great we�ght of
the Senate ought to be d�scarded from our reason�ngs.

But th�s hypothes�s, such as �t �s, has already been refuted �n the
remarks appl�ed to the durat�on �n off�ce prescr�bed for the senators.
It was by them shown, as well on the cred�t of h�stor�cal examples, as
from the reason of the th�ng, that the most POPULAR branch of
every government, partak�ng of the republ�can gen�us, by be�ng
generally the favor�te of the people, w�ll be as generally a full match,
�f not an overmatch, for every other member of the Government.

But �ndependent of th�s most act�ve and operat�ve pr�nc�ple, to
secure the equ�l�br�um of the nat�onal House of Representat�ves, the
plan of the convent�on has prov�ded �n �ts favor several �mportant
counterpo�ses to the add�t�onal author�t�es to be conferred upon the
Senate. The exclus�ve pr�v�lege of or�g�nat�ng money b�lls w�ll belong
to the House of Representat�ves. The same house w�ll possess the
sole r�ght of �nst�tut�ng �mpeachments: �s not th�s a complete
counterbalance to that of determ�n�ng them? The same house w�ll be
the ump�re �n all elect�ons of the Pres�dent, wh�ch do not un�te the
suffrages of a major�ty of the whole number of electors; a case wh�ch
�t cannot be doubted w�ll somet�mes, �f not frequently, happen. The
constant poss�b�l�ty of the th�ng must be a fru�tful source of �nfluence
to that body. The more �t �s contemplated, the more �mportant w�ll
appear th�s ult�mate though cont�ngent power, of dec�d�ng the
compet�t�ons of the most �llustr�ous c�t�zens of the Un�on, for the f�rst
off�ce �n �t. It would not perhaps be rash to pred�ct, that as a mean of



�nfluence �t w�ll be found to outwe�gh all the pecul�ar attr�butes of the
Senate.

A THIRD object�on to the Senate as a court of �mpeachments, �s
drawn from the agency they are to have �n the appo�ntments to
off�ce. It �s �mag�ned that they would be too �ndulgent judges of the
conduct of men, �n whose off�c�al creat�on they had part�c�pated. The
pr�nc�ple of th�s object�on would condemn a pract�ce, wh�ch �s to be
seen �n all the State governments, �f not �n all the governments w�th
wh�ch we are acqua�nted: I mean that of render�ng those who hold
off�ces dur�ng pleasure, dependent on the pleasure of those who
appo�nt them. W�th equal plaus�b�l�ty m�ght �t be alleged �n th�s case,
that the favor�t�sm of the latter would always be an asylum for the
m�sbehav�or of the former. But that pract�ce, �n contrad�ct�on to th�s
pr�nc�ple, proceeds upon the presumpt�on, that the respons�b�l�ty of
those who appo�nt, for the f�tness and competency of the persons on
whom they bestow the�r cho�ce, and the �nterest they w�ll have �n the
respectable and prosperous adm�n�strat�on of affa�rs, w�ll �nsp�re a
suff�c�ent d�spos�t�on to d�sm�ss from a share �n �t all such who, by
the�r conduct, shall have proved themselves unworthy of the
conf�dence reposed �n them. Though facts may not always
correspond w�th th�s presumpt�on, yet �f �t be, �n the ma�n, just, �t
must destroy the suppos�t�on that the Senate, who w�ll merely
sanct�on the cho�ce of the Execut�ve, should feel a b�as, towards the
objects of that cho�ce, strong enough to bl�nd them to the ev�dences
of gu�lt so extraord�nary, as to have �nduced the representat�ves of
the nat�on to become �ts accusers.

If any further arguments were necessary to ev�nce the �mprobab�l�ty
of such a b�as, �t m�ght be found �n the nature of the agency of the
Senate �n the bus�ness of appo�ntments.

It w�ll be the off�ce of the Pres�dent to NOMINATE, and, w�th the
adv�ce and consent of the Senate, to APPOINT. There w�ll, of
course, be no exert�on of CHOICE on the part of the Senate. They
may defeat one cho�ce of the Execut�ve, and obl�ge h�m to make
another; but they cannot themselves CHOOSE, they can only rat�fy



or reject the cho�ce of the Pres�dent. They m�ght even enterta�n a
preference to some other person, at the very moment they were
assent�ng to the one proposed, because there m�ght be no pos�t�ve
ground of oppos�t�on to h�m; and they could not be sure, �f they
w�thheld the�r assent, that the subsequent nom�nat�on would fall
upon the�r own favor�te, or upon any other person �n the�r est�mat�on
more mer�tor�ous than the one rejected. Thus �t could hardly happen,
that the major�ty of the Senate would feel any other complacency
towards the object of an appo�ntment than such as the appearances
of mer�t m�ght �nsp�re, and the proofs of the want of �t destroy.

A FOURTH object�on to the Senate �n the capac�ty of a court of
�mpeachments, �s der�ved from �ts un�on w�th the Execut�ve �n the
power of mak�ng treat�es. Th�s, �t has been sa�d, would const�tute the
senators the�r own judges, �n every case of a corrupt or perf�d�ous
execut�on of that trust. After hav�ng comb�ned w�th the Execut�ve �n
betray�ng the �nterests of the nat�on �n a ru�nous treaty, what
prospect, �t �s asked, would there be of the�r be�ng made to suffer the
pun�shment they would deserve, when they were themselves to
dec�de upon the accusat�on brought aga�nst them for the treachery of
wh�ch they have been gu�lty?

Th�s object�on has been c�rculated w�th more earnestness and w�th
greater show of reason than any other wh�ch has appeared aga�nst
th�s part of the plan; and yet I am dece�ved �f �t does not rest upon an
erroneous foundat�on.

The secur�ty essent�ally �ntended by the Const�tut�on aga�nst
corrupt�on and treachery �n the format�on of treat�es, �s to be sought
for �n the numbers and characters of those who are to make them.
The JOINT AGENCY of the Ch�ef Mag�strate of the Un�on, and of
two th�rds of the members of a body selected by the collect�ve
w�sdom of the leg�slatures of the several States, �s des�gned to be
the pledge for the f�del�ty of the nat�onal counc�ls �n th�s part�cular.
The convent�on m�ght w�th propr�ety have med�tated the pun�shment
of the Execut�ve, for a dev�at�on from the �nstruct�ons of the Senate,
or a want of �ntegr�ty �n the conduct of the negot�at�ons comm�tted to



h�m; they m�ght also have had �n v�ew the pun�shment of a few
lead�ng �nd�v�duals �n the Senate, who should have prost�tuted the�r
�nfluence �n that body as the mercenary �nstruments of fore�gn
corrupt�on: but they could not, w�th more or w�th equal propr�ety,
have contemplated the �mpeachment and pun�shment of two th�rds
of the Senate, consent�ng to an �mproper treaty, than of a major�ty of
that or of the other branch of the nat�onal leg�slature, consent�ng to a
pern�c�ous or unconst�tut�onal law, a pr�nc�ple wh�ch, I bel�eve, has
never been adm�tted �nto any government. How, �n fact, could a
major�ty �n the House of Representat�ves �mpeach themselves? Not
better, �t �s ev�dent, than two th�rds of the Senate m�ght try
themselves. And yet what reason �s there, that a major�ty of the
House of Representat�ves, sacr�f�c�ng the �nterests of the soc�ety by
an unjust and tyrann�cal act of leg�slat�on, should escape w�th
�mpun�ty, more than two th�rds of the Senate, sacr�f�c�ng the same
�nterests �n an �njur�ous treaty w�th a fore�gn power? The truth �s, that
�n all such cases �t �s essent�al to the freedom and to the necessary
�ndependence of the del�berat�ons of the body, that the members of �t
should be exempt from pun�shment for acts done �n a collect�ve
capac�ty; and the secur�ty to the soc�ety must depend on the care
wh�ch �s taken to conf�de the trust to proper hands, to make �t the�r
�nterest to execute �t w�th f�del�ty, and to make �t as d�ff�cult as
poss�ble for them to comb�ne �n any �nterest oppos�te to that of the
publ�c good.

So far as m�ght concern the m�sbehav�or of the Execut�ve �n
pervert�ng the �nstruct�ons or contraven�ng the v�ews of the Senate,
we need not be apprehens�ve of the want of a d�spos�t�on �n that
body to pun�sh the abuse of the�r conf�dence or to v�nd�cate the�r own
author�ty. We may thus far count upon the�r pr�de, �f not upon the�r
v�rtue. And so far even as m�ght concern the corrupt�on of lead�ng
members, by whose arts and �nfluence the major�ty may have been
�nve�gled �nto measures od�ous to the commun�ty, �f the proofs of that
corrupt�on should be sat�sfactory, the usual propens�ty of human
nature w�ll warrant us �n conclud�ng that there would be commonly
no defect of �ncl�nat�on �n the body to d�vert the publ�c resentment



from themselves by a ready sacr�f�ce of the authors of the�r
m�smanagement and d�sgrace.

PUBLIUS.

In that of New Jersey, also, the f�nal jud�c�ary author�ty �s �n a branch
of the leg�slature. In New Hampsh�re, Massachusetts, Pennsylvan�s,
and South Carol�na, one branch of the leg�slature �s the court for the
tr�al of �mpeachments.

FEDERALIST No. 67

The Execut�ve Department

From the New York Packet.

Tuesday, March 11, 1788.

HAMILTON

To the People of the State of New York:

THE const�tut�on of the execut�ve department of the proposed
government, cla�ms next our attent�on.

There �s hardly any part of the system wh�ch could have been
attended w�th greater d�ff�culty �n the arrangement of �t than th�s; and



there �s, perhaps, none wh�ch has been �nve�ghed aga�nst w�th less
candor or cr�t�c�sed w�th less judgment.

Here the wr�ters aga�nst the Const�tut�on seem to have taken pa�ns
to s�gnal�ze the�r talent of m�srepresentat�on. Calculat�ng upon the
avers�on of the people to monarchy, they have endeavored to enl�st
all the�r jealous�es and apprehens�ons �n oppos�t�on to the �ntended
Pres�dent of the Un�ted States; not merely as the embryo, but as the
full-grown progeny, of that detested parent. To establ�sh the
pretended aff�n�ty, they have not scrupled to draw resources even
from the reg�ons of f�ct�on. The author�t�es of a mag�strate, �n few
�nstances greater, �n some �nstances less, than those of a governor
of New York, have been magn�f�ed �nto more than royal prerogat�ves.
He has been decorated w�th attr�butes super�or �n d�gn�ty and
splendor to those of a k�ng of Great Br�ta�n. He has been shown to
us w�th the d�adem sparkl�ng on h�s brow and the �mper�al purple
flow�ng �n h�s tra�n. He has been seated on a throne surrounded w�th
m�n�ons and m�stresses, g�v�ng aud�ence to the envoys of fore�gn
potentates, �n all the superc�l�ous pomp of majesty. The �mages of
As�at�c despot�sm and voluptuousness have scarcely been want�ng
to crown the exaggerated scene. We have been taught to tremble at
the terr�f�c v�sages of murder�ng jan�zar�es, and to blush at the
unve�led myster�es of a future seragl�o.

Attempts so extravagant as these to d�sf�gure or, �t m�ght rather be
sa�d, to metamorphose the object, render �t necessary to take an
accurate v�ew of �ts real nature and form: �n order as well to ascerta�n
�ts true aspect and genu�ne appearance, as to unmask the
d�s�ngenu�ty and expose the fallacy of the counterfe�t resemblances
wh�ch have been so �ns�d�ously, as well as �ndustr�ously, propagated.

In the execut�on of th�s task, there �s no man who would not f�nd �t an
arduous effort e�ther to behold w�th moderat�on, or to treat w�th
ser�ousness, the dev�ces, not less weak than w�cked, wh�ch have
been contr�ved to pervert the publ�c op�n�on �n relat�on to the subject.
They so far exceed the usual though unjust�f�able l�censes of party
art�f�ce, that even �n a d�spos�t�on the most cand�d and tolerant, they



must force the sent�ments wh�ch favor an �ndulgent construct�on of
the conduct of pol�t�cal adversar�es to g�ve place to a voluntary and
unreserved �nd�gnat�on. It �s �mposs�ble not to bestow the �mputat�on
of del�berate �mposture and decept�on upon the gross pretense of a
s�m�l�tude between a k�ng of Great Br�ta�n and a mag�strate of the
character marked out for that of the Pres�dent of the Un�ted States. It
�s st�ll more �mposs�ble to w�thhold that �mputat�on from the rash and
barefaced exped�ents wh�ch have been employed to g�ve success to
the attempted �mpos�t�on.

In one �nstance, wh�ch I c�te as a sample of the general sp�r�t, the
temer�ty has proceeded so far as to ascr�be to the Pres�dent of the
Un�ted States a power wh�ch by the �nstrument reported �s
EXPRESSLY allotted to the Execut�ves of the �nd�v�dual States. I
mean the power of f�ll�ng casual vacanc�es �n the Senate.

Th�s bold exper�ment upon the d�scernment of h�s countrymen has
been hazarded by a wr�ter who (whatever may be h�s real mer�t) has
had no �ncons�derable share �n the applauses of h�s party1; and who,
upon th�s false and unfounded suggest�on, has bu�lt a ser�es of
observat�ons equally false and unfounded. Let h�m now be
confronted w�th the ev�dence of the fact, and let h�m, �f he be able,
just�fy or extenuate the shameful outrage he has offered to the
d�ctates of truth and to the rules of fa�r deal�ng.

The second clause of the second sect�on of the second art�cle
empowers the Pres�dent of the Un�ted States "to nom�nate, and by
and w�th the adv�ce and consent of the Senate, to appo�nt
ambassadors, other publ�c m�n�sters and consuls, judges of the
Supreme Court, and all other OFFICERS of Un�ted States whose
appo�ntments are NOT �n the Const�tut�on OTHERWISE PROVIDED
FOR, and WHICH SHALL BE ESTABLISHED BY LAW." Immed�ately
after th�s clause follows another �n these words: "The Pres�dent shall
have power to f�ll up ?? VACANCIES that may happen DURING THE
RECESS OF THE SENATE, by grant�ng comm�ss�ons wh�ch shall
EXPIRE AT THE END OF THEIR NEXT SESSION." It �s from th�s
last prov�s�on that the pretended power of the Pres�dent to f�ll



vacanc�es �n the Senate has been deduced. A sl�ght attent�on to the
connect�on of the clauses, and to the obv�ous mean�ng of the terms,
w�ll sat�sfy us that the deduct�on �s not even colorable.

The f�rst of these two clauses, �t �s clear, only prov�des a
mode for appo�nt�ng such off�cers, "whose appo�ntments are NOT
OTHERWISE PROVIDED FOR �n the Const�tut�on, and wh�ch
SHALL BE
ESTABLISHED BY LAW"; of course �t cannot extend to the
appo�ntments of senators, whose appo�ntments are OTHERWISE
PROVIDED
FOR �n the Const�tut�on2, and who are ESTABLISHED BY THE
CONSTITUTION, and w�ll not requ�re a future establ�shment by law.
Th�s pos�t�on w�ll hardly be contested.

The last of these two clauses, �t �s equally clear, cannot be
understood to comprehend the power of f�ll�ng vacanc�es �n the
Senate, for the follow�ng reasons: F�rst. The relat�on �n wh�ch that
clause stands to the other, wh�ch declares the general mode of
appo�nt�ng off�cers of the Un�ted States, denotes �t to be noth�ng
more than a supplement to the other, for the purpose of establ�sh�ng
an aux�l�ary method of appo�ntment, �n cases to wh�ch the general
method was �nadequate. The ord�nary power of appo�ntment �s
conf�ned to the Pres�dent and Senate JOINTLY, and can therefore
only be exerc�sed dur�ng the sess�on of the Senate; but as �t would
have been �mproper to obl�ge th�s body to be cont�nually �n sess�on
for the appo�ntment of off�cers and as vacanc�es m�ght happen IN
THEIR RECESS, wh�ch �t m�ght be necessary for the publ�c serv�ce
to f�ll w�thout delay, the succeed�ng clause �s ev�dently �ntended to
author�ze the Pres�dent, SINGLY, to make temporary appo�ntments
"dur�ng the recess of the Senate, by grant�ng comm�ss�ons wh�ch
shall exp�re at the end of the�r next sess�on." Secondly. If th�s clause
�s to be cons�dered as supplementary to the one wh�ch precedes, the
VACANCIES of wh�ch �t speaks must be construed to relate to the
"off�cers" descr�bed �n the preced�ng one; and th�s, we have seen,
excludes from �ts descr�pt�on the members of the Senate. Th�rdly.
The t�me w�th�n wh�ch the power �s to operate, "dur�ng the recess of



the Senate," and the durat�on of the appo�ntments, "to the end of the
next sess�on" of that body, consp�re to eluc�date the sense of the
prov�s�on, wh�ch, �f �t had been �ntended to comprehend senators,
would naturally have referred the temporary power of f�ll�ng
vacanc�es to the recess of the State leg�slatures, who are to make
the permanent appo�ntments, and not to the recess of the nat�onal
Senate, who are to have no concern �n those appo�ntments; and
would have extended the durat�on �n off�ce of the temporary senators
to the next sess�on of the leg�slature of the State, �n whose
representat�on the vacanc�es had happened, �nstead of mak�ng �t to
exp�re at the end of the ensu�ng sess�on of the nat�onal Senate. The
c�rcumstances of the body author�zed to make the permanent
appo�ntments would, of course, have governed the mod�f�cat�on of a
power wh�ch related to the temporary appo�ntments; and as the
nat�onal Senate �s the body, whose s�tuat�on �s alone contemplated �n
the clause upon wh�ch the suggest�on under exam�nat�on has been
founded, the vacanc�es to wh�ch �t alludes can only be deemed to
respect those off�cers �n whose appo�ntment that body has a
concurrent agency w�th the Pres�dent. But lastly, the f�rst and second
clauses of the th�rd sect�on of the f�rst art�cle, not only obv�ate all
poss�b�l�ty of doubt, but destroy the pretext of m�sconcept�on. The
former prov�des, that "the Senate of the Un�ted States shall be
composed of two Senators from each State, chosen BY THE
LEGISLATURE THEREOF for s�x years"; and the latter d�rects, that,
"�f vacanc�es �n that body should happen by res�gnat�on or otherw�se,
DURING THE RECESS OF THE LEGISLATURE OF ANY STATE,
the Execut�ve THEREOF may make temporary appo�ntments unt�l
the NEXT MEETING OF THE LEGISLATURE, wh�ch shall then f�ll
such vacanc�es." Here �s an express power g�ven, �n clear and
unamb�guous terms, to the State Execut�ves, to f�ll casual vacanc�es
�n the Senate, by temporary appo�ntments; wh�ch not only �nval�dates
the suppos�t�on, that the clause before cons�dered could have been
�ntended to confer that power upon the Pres�dent of the Un�ted
States, but proves that th�s suppos�t�on, dest�tute as �t �s even of the
mer�t of plaus�b�l�ty, must have or�g�nated �n an �ntent�on to dece�ve
the people, too palpable to be obscured by soph�stry, too atroc�ous to
be pall�ated by hypocr�sy.



I have taken the pa�ns to select th�s �nstance of m�srepresentat�on,
and to place �t �n a clear and strong l�ght, as an unequ�vocal proof of
the unwarrantable arts wh�ch are pract�ced to prevent a fa�r and
�mpart�al judgment of the real mer�ts of the Const�tut�on subm�tted to
the cons�derat�on of the people. Nor have I scrupled, �n so flagrant a
case, to allow myself a sever�ty of an�madvers�on l�ttle congen�al w�th
the general sp�r�t of these papers. I hes�tate not to subm�t �t to the
dec�s�on of any cand�d and honest adversary of the proposed
government, whether language can furn�sh ep�thets of too much
asper�ty, for so shameless and so prost�tute an attempt to �mpose on
the c�t�zens of Amer�ca.

PUBLIUS.

1 See CATO, No. V.
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To the People of the State of New York:

THE mode of appo�ntment of the Ch�ef Mag�strate of the Un�ted
States �s almost the only part of the system, of any consequence,
wh�ch has escaped w�thout severe censure, or wh�ch has rece�ved
the sl�ghtest mark of approbat�on from �ts opponents. The most
plaus�ble of these, who has appeared �n pr�nt, has even de�gned to
adm�t that the elect�on of the Pres�dent �s pretty well guarded.1 I
venture somewhat further, and hes�tate not to aff�rm, that �f the
manner of �t be not perfect, �t �s at least excellent. It un�tes �n an
em�nent degree all the advantages, the un�on of wh�ch was to be
w�shed for.

It was des�rable that the sense of the people should operate �n the
cho�ce of the person to whom so �mportant a trust was to be
conf�ded. Th�s end w�ll be answered by comm�tt�ng the r�ght of
mak�ng �t, not to any preestabl�shed body, but to men chosen by the
people for the spec�al purpose, and at the part�cular conjuncture.

It was equally des�rable, that the �mmed�ate elect�on should be made
by men most capable of analyz�ng the qual�t�es adapted to the
stat�on, and act�ng under c�rcumstances favorable to del�berat�on,
and to a jud�c�ous comb�nat�on of all the reasons and �nducements
wh�ch were proper to govern the�r cho�ce. A small number of
persons, selected by the�r fellow-c�t�zens from the general mass, w�ll
be most l�kely to possess the �nformat�on and d�scernment requ�s�te
to such compl�cated �nvest�gat�ons.

It was also pecul�arly des�rable to afford as l�ttle opportun�ty as
poss�ble to tumult and d�sorder. Th�s ev�l was not least to be dreaded
�n the elect�on of a mag�strate, who was to have so �mportant an
agency �n the adm�n�strat�on of the government as the Pres�dent of
the Un�ted States. But the precaut�ons wh�ch have been so happ�ly
concerted �n the system under cons�derat�on, prom�se an effectual
secur�ty aga�nst th�s m�sch�ef. The cho�ce of SEVERAL, to form an
�ntermed�ate body of electors, w�ll be much less apt to convulse the
commun�ty w�th any extraord�nary or v�olent movements, than the
cho�ce of ONE who was h�mself to be the f�nal object of the publ�c



w�shes. And as the electors, chosen �n each State, are to assemble
and vote �n the State �n wh�ch they are chosen, th�s detached and
d�v�ded s�tuat�on w�ll expose them much less to heats and ferments,
wh�ch m�ght be commun�cated from them to the people, than �f they
were all to be convened at one t�me, �n one place.

Noth�ng was more to be des�red than that every pract�cable obstacle
should be opposed to cabal, �ntr�gue, and corrupt�on. These most
deadly adversar�es of republ�can government m�ght naturally have
been expected to make the�r approaches from more than one
quarter, but ch�efly from the des�re �n fore�gn powers to ga�n an
�mproper ascendant �n our counc�ls. How could they better grat�fy
th�s, than by ra�s�ng a creature of the�r own to the ch�ef mag�stracy of
the Un�on? But the convent�on have guarded aga�nst all danger of
th�s sort, w�th the most prov�dent and jud�c�ous attent�on. They have
not made the appo�ntment of the Pres�dent to depend on any
preex�st�ng bod�es of men, who m�ght be tampered w�th beforehand
to prost�tute the�r votes; but they have referred �t �n the f�rst �nstance
to an �mmed�ate act of the people of Amer�ca, to be exerted �n the
cho�ce of persons for the temporary and sole purpose of mak�ng the
appo�ntment. And they have excluded from el�g�b�l�ty to th�s trust, all
those who from s�tuat�on m�ght be suspected of too great devot�on to
the Pres�dent �n off�ce. No senator, representat�ve, or other person
hold�ng a place of trust or prof�t under the Un�ted States, can be of
the numbers of the electors. Thus w�thout corrupt�ng the body of the
people, the �mmed�ate agents �n the elect�on w�ll at least enter upon
the task free from any s�n�ster b�as. The�r trans�ent ex�stence, and
the�r detached s�tuat�on, already taken not�ce of, afford a sat�sfactory
prospect of the�r cont�nu�ng so, to the conclus�on of �t. The bus�ness
of corrupt�on, when �t �s to embrace so cons�derable a number of
men, requ�res t�me as well as means. Nor would �t be found easy
suddenly to embark them, d�spersed as they would be over th�rteen
States, �n any comb�nat�ons founded upon mot�ves, wh�ch though
they could not properly be denom�nated corrupt, m�ght yet be of a
nature to m�slead them from the�r duty.



Another and no less �mportant des�deratum was, that the Execut�ve
should be �ndependent for h�s cont�nuance �n off�ce on all but the
people themselves. He m�ght otherw�se be tempted to sacr�f�ce h�s
duty to h�s compla�sance for those whose favor was necessary to the
durat�on of h�s off�c�al consequence. Th�s advantage w�ll also be
secured, by mak�ng h�s re-elect�on to depend on a spec�al body of
representat�ves, deputed by the soc�ety for the s�ngle purpose of
mak�ng the �mportant cho�ce.

All these advantages w�ll happ�ly comb�ne �n the plan dev�sed by the
convent�on; wh�ch �s, that the people of each State shall choose a
number of persons as electors, equal to the number of senators and
representat�ves of such State �n the nat�onal government, who shall
assemble w�th�n the State, and vote for some f�t person as Pres�dent.
The�r votes, thus g�ven, are to be transm�tted to the seat of the
nat�onal government, and the person who may happen to have a
major�ty of the whole number of votes w�ll be the Pres�dent. But as a
major�ty of the votes m�ght not always happen to centre �n one man,
and as �t m�ght be unsafe to perm�t less than a major�ty to be
conclus�ve, �t �s prov�ded that, �n such a cont�ngency, the House of
Representat�ves shall select out of the cand�dates who shall have
the f�ve h�ghest number of votes, the man who �n the�r op�n�on may
be best qual�f�ed for the off�ce.

The process of elect�on affords a moral certa�nty, that the off�ce of
Pres�dent w�ll never fall to the lot of any man who �s not �n an
em�nent degree endowed w�th the requ�s�te qual�f�cat�ons. Talents for
low �ntr�gue, and the l�ttle arts of popular�ty, may alone suff�ce to
elevate a man to the f�rst honors �n a s�ngle State; but �t w�ll requ�re
other talents, and a d�fferent k�nd of mer�t, to establ�sh h�m �n the
esteem and conf�dence of the whole Un�on, or of so cons�derable a
port�on of �t as would be necessary to make h�m a successful
cand�date for the d�st�ngu�shed off�ce of Pres�dent of the Un�ted
States. It w�ll not be too strong to say, that there w�ll be a constant
probab�l�ty of see�ng the stat�on f�lled by characters pre-em�nent for
ab�l�ty and v�rtue. And th�s w�ll be thought no �ncons�derable
recommendat�on of the Const�tut�on, by those who are able to



est�mate the share wh�ch the execut�ve �n every government must
necessar�ly have �n �ts good or �ll adm�n�strat�on. Though we cannot
acqu�esce �n the pol�t�cal heresy of the poet who says: "For forms of
government let fools contest That wh�ch �s best adm�n�stered �s
best," yet we may safely pronounce, that the true test of a good
government �s �ts apt�tude and tendency to produce a good
adm�n�strat�on.

The V�ce-Pres�dent �s to be chosen �n the same manner w�th the
Pres�dent; w�th th�s d�fference, that the Senate �s to do, �n
respect to the former, what �s to be done by the House of
Representat�ves, �n respect to the latter.

The appo�ntment of an extraord�nary person, as V�ce-Pres�dent, has
been objected to as superfluous, �f not m�sch�evous. It has been
alleged, that �t would have been preferable to have author�zed the
Senate to elect out of the�r own body an off�cer answer�ng that
descr�pt�on. But two cons�derat�ons seem to just�fy the �deas of the
convent�on �n th�s respect. One �s, that to secure at all t�mes the
poss�b�l�ty of a def�n�te resolut�on of the body, �t �s necessary that the
Pres�dent should have only a cast�ng vote. And to take the senator of
any State from h�s seat as senator, to place h�m �n that of Pres�dent
of the Senate, would be to exchange, �n regard to the State from
wh�ch he came, a constant for a cont�ngent vote. The other
cons�derat�on �s, that as the V�ce-Pres�dent may occas�onally
become a subst�tute for the Pres�dent, �n the supreme execut�ve
mag�stracy, all the reasons wh�ch recommend the mode of elect�on
prescr�bed for the one, apply w�th great �f not w�th equal force to the
manner of appo�nt�ng the other. It �s remarkable that �n th�s, as �n
most other �nstances, the object�on wh�ch �s made would l�e aga�nst
the const�tut�on of th�s State. We have a L�eutenant-Governor,
chosen by the people at large, who pres�des �n the Senate, and �s
the const�tut�onal subst�tute for the Governor, �n casualt�es s�m�lar to
those wh�ch would author�ze the V�ce-Pres�dent to exerc�se the
author�t�es and d�scharge the dut�es of the Pres�dent.

PUBLIUS.
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HAMILTON

To the People of the State of New York:

I PROCEED now to trace the real characters of the proposed
Execut�ve, as they are marked out �n the plan of the convent�on.
Th�s w�ll serve to place �n a strong l�ght the unfa�rness of the
representat�ons wh�ch have been made �n regard to �t.

The f�rst th�ng wh�ch str�kes our attent�on �s, that the execut�ve
author�ty, w�th few except�ons, �s to be vested �n a s�ngle mag�strate.
Th�s w�ll scarcely, however, be cons�dered as a po�nt upon wh�ch any
compar�son can be grounded; for �f, �n th�s part�cular, there be a
resemblance to the k�ng of Great Br�ta�n, there �s not less a
resemblance to the Grand Se�gn�or, to the khan of Tartary, to the
Man of the Seven Mounta�ns, or to the governor of New York.

That mag�strate �s to be elected for FOUR years; and �s to be re-
el�g�ble as often as the people of the Un�ted States shall th�nk h�m
worthy of the�r conf�dence. In these c�rcumstances there �s a total
d�ss�m�l�tude between HIM and a k�ng of Great Br�ta�n, who �s an
HEREDITARY monarch, possess�ng the crown as a patr�mony
descend�ble to h�s he�rs forever; but there �s a close analogy
between HIM and a governor of New York, who �s elected for THREE
years, and �s re-el�g�ble w�thout l�m�tat�on or �nterm�ss�on. If we
cons�der how much less t�me would be requ�s�te for establ�sh�ng a
dangerous �nfluence �n a s�ngle State, than for establ�sh�ng a l�ke
�nfluence throughout the Un�ted States, we must conclude that a
durat�on of FOUR years for the Ch�ef Mag�strate of the Un�on �s a
degree of permanency far less to be dreaded �n that off�ce, than a
durat�on of THREE years for a correspond�ng off�ce �n a s�ngle State.



The Pres�dent of the Un�ted States would be l�able to be �mpeached,
tr�ed, and, upon conv�ct�on of treason, br�bery, or other h�gh cr�mes or
m�sdemeanors, removed from off�ce; and would afterwards be l�able
to prosecut�on and pun�shment �n the ord�nary course of law. The
person of the k�ng of Great Br�ta�n �s sacred and �nv�olable; there �s
no const�tut�onal tr�bunal to wh�ch he �s amenable; no pun�shment to
wh�ch he can be subjected w�thout �nvolv�ng the cr�s�s of a nat�onal
revolut�on. In th�s del�cate and �mportant c�rcumstance of personal
respons�b�l�ty, the Pres�dent of Confederated Amer�ca would stand
upon no better ground than a governor of New York, and upon worse
ground than the governors of Maryland and Delaware.

The Pres�dent of the Un�ted States �s to have power to return a b�ll,
wh�ch shall have passed the two branches of the leg�slature, for
recons�derat�on; and the b�ll so returned �s to become a law, �f, upon
that recons�derat�on, �t be approved by two th�rds of both houses.
The k�ng of Great Br�ta�n, on h�s part, has an absolute negat�ve upon
the acts of the two houses of Parl�ament. The d�suse of that power
for a cons�derable t�me past does not affect the real�ty of �ts
ex�stence; and �s to be ascr�bed wholly to the crown's hav�ng found
the means of subst�tut�ng �nfluence to author�ty, or the art of ga�n�ng
a major�ty �n one or the other of the two houses, to the necess�ty of
exert�ng a prerogat�ve wh�ch could seldom be exerted w�thout
hazard�ng some degree of nat�onal ag�tat�on. The qual�f�ed negat�ve
of the Pres�dent d�ffers w�dely from th�s absolute negat�ve of the
Br�t�sh sovere�gn; and tall�es exactly w�th the rev�s�onary author�ty of
the counc�l of rev�s�on of th�s State, of wh�ch the governor �s a
const�tuent part. In th�s respect the power of the Pres�dent would
exceed that of the governor of New York, because the former would
possess, s�ngly, what the latter shares w�th the chancellor and
judges; but �t would be prec�sely the same w�th that of the governor
of Massachusetts, whose const�tut�on, as to th�s art�cle, seems to
have been the or�g�nal from wh�ch the convent�on have cop�ed.

The Pres�dent �s to be the "commander-�n-ch�ef of the army and navy
of the Un�ted States, and of the m�l�t�a of the several States, when
called �nto the actual serv�ce of the Un�ted States. He �s to have



power to grant repr�eves and pardons for offenses aga�nst the Un�ted
States, EXCEPT IN CASES OF IMPEACHMENT; to recommend to
the cons�derat�on of Congress such measures as he shall judge
necessary and exped�ent; to convene, on extraord�nary occas�ons,
both houses of the leg�slature, or e�ther of them, and, �n case of
d�sagreement between them WITH RESPECT TO THE TIME OF
ADJOURNMENT, to adjourn them to such t�me as he shall th�nk
proper; to take care that the laws be fa�thfully executed; and to
comm�ss�on all off�cers of the Un�ted States." In most of these
part�culars, the power of the Pres�dent w�ll resemble equally that of
the k�ng of Great Br�ta�n and of the governor of New York. The most
mater�al po�nts of d�fference are these: F�rst. The Pres�dent w�ll have
only the occas�onal command of such part of the m�l�t�a of the nat�on
as by leg�slat�ve prov�s�on may be called �nto the actual serv�ce of the
Un�on. The k�ng of Great Br�ta�n and the governor of New York have
at all t�mes the ent�re command of all the m�l�t�a w�th�n the�r several
jur�sd�ct�ons. In th�s art�cle, therefore, the power of the Pres�dent
would be �nfer�or to that of e�ther the monarch or the governor.
Secondly. The Pres�dent �s to be commander-�n-ch�ef of the army
and navy of the Un�ted States. In th�s respect h�s author�ty would be
nom�nally the same w�th that of the k�ng of Great Br�ta�n, but �n
substance much �nfer�or to �t. It would amount to noth�ng more than
the supreme command and d�rect�on of the m�l�tary and naval forces,
as f�rst General and adm�ral of the Confederacy; wh�le that of the
Br�t�sh k�ng extends to the DECLARING of war and to the RAISING
and REGULATING of fleets and arm�es, all wh�ch, by the
Const�tut�on under cons�derat�on, would apperta�n to the leg�slature.1
The governor of New York, on the other hand, �s by the const�tut�on
of the State vested only w�th the command of �ts m�l�t�a and navy. But
the const�tut�ons of several of the States expressly declare the�r
governors to be commanders-�n-ch�ef, as well of the army as navy;
and �t may well be a quest�on, whether those of New Hampsh�re and
Massachusetts, �n part�cular, do not, �n th�s �nstance, confer larger
powers upon the�r respect�ve governors, than could be cla�med by a
Pres�dent of the Un�ted States. Th�rdly. The power of the Pres�dent,
�n respect to pardons, would extend to all cases, EXCEPT THOSE
OF IMPEACHMENT. The governor of New York may pardon �n all



cases, even �n those of �mpeachment, except for treason and
murder. Is not the power of the governor, �n th�s art�cle, on a
calculat�on of pol�t�cal consequences, greater than that of the
Pres�dent? All consp�rac�es and plots aga�nst the government, wh�ch
have not been matured �nto actual treason, may be screened from
pun�shment of every k�nd, by the �nterpos�t�on of the prerogat�ve of
pardon�ng. If a governor of New York, therefore, should be at the
head of any such consp�racy, unt�l the des�gn had been r�pened �nto
actual host�l�ty he could �nsure h�s accompl�ces and adherents an
ent�re �mpun�ty. A Pres�dent of the Un�on, on the other hand, though
he may even pardon treason, when prosecuted �n the ord�nary
course of law, could shelter no offender, �n any degree, from the
effects of �mpeachment and conv�ct�on. Would not the prospect of a
total �ndemn�ty for all the prel�m�nary steps be a greater temptat�on to
undertake and persevere �n an enterpr�se aga�nst the publ�c l�berty,
than the mere prospect of an exempt�on from death and conf�scat�on,
�f the f�nal execut�on of the des�gn, upon an actual appeal to arms,
should m�scarry? Would th�s last expectat�on have any �nfluence at
all, when the probab�l�ty was computed, that the person who was to
afford that exempt�on m�ght h�mself be �nvolved �n the consequences
of the measure, and m�ght be �ncapac�tated by h�s agency �n �t from
afford�ng the des�red �mpun�ty? The better to judge of th�s matter, �t
w�ll be necessary to recollect, that, by the proposed Const�tut�on, the
offense of treason �s l�m�ted "to levy�ng war upon the Un�ted States,
and adher�ng to the�r enem�es, g�v�ng them a�d and comfort"; and
that by the laws of New York �t �s conf�ned w�th�n s�m�lar bounds.
Fourthly. The Pres�dent can only adjourn the nat�onal leg�slature �n
the s�ngle case of d�sagreement about the t�me of adjournment. The
Br�t�sh monarch may prorogue or even d�ssolve the Parl�ament. The
governor of New York may also prorogue the leg�slature of th�s State
for a l�m�ted t�me; a power wh�ch, �n certa�n s�tuat�ons, may be
employed to very �mportant purposes.

The Pres�dent �s to have power, w�th the adv�ce and consent of the
Senate, to make treat�es, prov�ded two th�rds of the senators present
concur. The k�ng of Great Br�ta�n �s the sole and absolute
representat�ve of the nat�on �n all fore�gn transact�ons. He can of h�s



own accord make treat�es of peace, commerce, all�ance, and of
every other descr�pt�on. It has been �ns�nuated, that h�s author�ty �n
th�s respect �s not conclus�ve, and that h�s convent�ons w�th fore�gn
powers are subject to the rev�s�on, and stand �n need of the
rat�f�cat�on, of Parl�ament. But I bel�eve th�s doctr�ne was never heard
of, unt�l �t was broached upon the present occas�on. Every jur�st2 of
that k�ngdom, and every other man acqua�nted w�th �ts Const�tut�on,
knows, as an establ�shed fact, that the prerogat�ve of mak�ng treat�es
ex�sts �n the crown �n �ts utmost plent�tude; and that the compacts
entered �nto by the royal author�ty have the most complete legal
val�d�ty and perfect�on, �ndependent of any other sanct�on. The
Parl�ament, �t �s true, �s somet�mes seen employ�ng �tself �n alter�ng
the ex�st�ng laws to conform them to the st�pulat�ons �n a new treaty;
and th�s may have poss�bly g�ven b�rth to the �mag�nat�on, that �ts co-
operat�on was necessary to the obl�gatory eff�cacy of the treaty. But
th�s parl�amentary �nterpos�t�on proceeds from a d�fferent cause: from
the necess�ty of adjust�ng a most art�f�c�al and �ntr�cate system of
revenue and commerc�al laws, to the changes made �n them by the
operat�on of the treaty; and of adapt�ng new prov�s�ons and
precaut�ons to the new state of th�ngs, to keep the mach�ne from
runn�ng �nto d�sorder. In th�s respect, therefore, there �s no
compar�son between the �ntended power of the Pres�dent and the
actual power of the Br�t�sh sovere�gn. The one can perform alone
what the other can do only w�th the concurrence of a branch of the
leg�slature. It must be adm�tted, that, �n th�s �nstance, the power of
the federal Execut�ve would exceed that of any State Execut�ve. But
th�s ar�ses naturally from the sovere�gn power wh�ch relates to
treat�es. If the Confederacy were to be d�ssolved, �t would become a
quest�on, whether the Execut�ves of the several States were not
solely �nvested w�th that del�cate and �mportant prerogat�ve.

The Pres�dent �s also to be author�zed to rece�ve ambassadors and
other publ�c m�n�sters. Th�s, though �t has been a r�ch theme of
declamat�on, �s more a matter of d�gn�ty than of author�ty. It �s a
c�rcumstance wh�ch w�ll be w�thout consequence �n the
adm�n�strat�on of the government; and �t was far more conven�ent
that �t should be arranged �n th�s manner, than that there should be a



necess�ty of conven�ng the leg�slature, or one of �ts branches, upon
every arr�val of a fore�gn m�n�ster, though �t were merely to take the
place of a departed predecessor.

The Pres�dent �s to nom�nate, and, WITH THE ADVICE AND
CONSENT OF THE SENATE, to appo�nt ambassadors and other
publ�c m�n�sters, judges of the Supreme Court, and �n general all
off�cers of the Un�ted States establ�shed by law, and whose
appo�ntments are not otherw�se prov�ded for by the Const�tut�on. The
k�ng of Great Br�ta�n �s emphat�cally and truly styled the founta�n of
honor. He not only appo�nts to all off�ces, but can create off�ces. He
can confer t�tles of nob�l�ty at pleasure; and has the d�sposal of an
�mmense number of church preferments. There �s ev�dently a great
�nfer�or�ty �n the power of the Pres�dent, �n th�s part�cular, to that of
the Br�t�sh k�ng; nor �s �t equal to that of the governor of New York, �f
we are to �nterpret the mean�ng of the const�tut�on of the State by the
pract�ce wh�ch has obta�ned under �t. The power of appo�ntment �s
w�th us lodged �n a counc�l, composed of the governor and four
members of the Senate, chosen by the Assembly. The governor
CLAIMS, and has frequently EXERCISED, the r�ght of nom�nat�on,
and �s ENTITLED to a cast�ng vote �n the appo�ntment. If he really
has the r�ght of nom�nat�ng, h�s author�ty �s �n th�s respect equal to
that of the Pres�dent, and exceeds �t �n the art�cle of the cast�ng vote.
In the nat�onal government, �f the Senate should be d�v�ded, no
appo�ntment could be made; �n the government of New York, �f the
counc�l should be d�v�ded, the governor can turn the scale, and
conf�rm h�s own nom�nat�on.3 If we compare the publ�c�ty wh�ch must
necessar�ly attend the mode of appo�ntment by the Pres�dent and an
ent�re branch of the nat�onal leg�slature, w�th the pr�vacy �n the mode
of appo�ntment by the governor of New York, closeted �n a secret
apartment w�th at most four, and frequently w�th only two persons;
and �f we at the same t�me cons�der how much more easy �t must be
to �nfluence the small number of wh�ch a counc�l of appo�ntment
cons�sts, than the cons�derable number of wh�ch the nat�onal Senate
would cons�st, we cannot hes�tate to pronounce that the power of the
ch�ef mag�strate of th�s State, �n the d�spos�t�on of off�ces, must, �n



pract�ce, be greatly super�or to that of the Ch�ef Mag�strate of the
Un�on.

Hence �t appears that, except as to the concurrent author�ty of the
Pres�dent �n the art�cle of treat�es, �t would be d�ff�cult to determ�ne
whether that mag�strate would, �n the aggregate, possess more or
less power than the Governor of New York. And �t appears yet more
unequ�vocally, that there �s no pretense for the parallel wh�ch has
been attempted between h�m and the k�ng of Great Br�ta�n. But to
render the contrast �n th�s respect st�ll more str�k�ng, �t may be of use
to throw the pr�nc�pal c�rcumstances of d�ss�m�l�tude �nto a closer
group.

The Pres�dent of the Un�ted States would be an off�cer elected by the
people for FOUR years; the k�ng of Great Br�ta�n �s a perpetual and
HEREDITARY pr�nce. The one would be amenable to personal
pun�shment and d�sgrace; the person of the other �s sacred and
�nv�olable. The one would have a QUALIFIED negat�ve upon the acts
of the leg�slat�ve body; the other has an ABSOLUTE negat�ve. The
one would have a r�ght to command the m�l�tary and naval forces of
the nat�on; the other, �n add�t�on to th�s r�ght, possesses that of
DECLARING war, and of RAISING and REGULATING fleets and
arm�es by h�s own author�ty. The one would have a concurrent power
w�th a branch of the leg�slature �n the format�on of treat�es; the other
�s the SOLE POSSESSOR of the power of mak�ng treat�es. The one
would have a l�ke concurrent author�ty �n appo�nt�ng to off�ces; the
other �s the sole author of all appo�ntments. The one can confer no
pr�v�leges whatever; the other can make den�zens of al�ens,
noblemen of commoners; can erect corporat�ons w�th all the r�ghts
�nc�dent to corporate bod�es. The one can prescr�be no rules
concern�ng the commerce or currency of the nat�on; the other �s �n
several respects the arb�ter of commerce, and �n th�s capac�ty can
establ�sh markets and fa�rs, can regulate we�ghts and measures, can
lay embargoes for a l�m�ted t�me, can co�n money, can author�ze or
proh�b�t the c�rculat�on of fore�gn co�n. The one has no part�cle of
sp�r�tual jur�sd�ct�on; the other �s the supreme head and governor of
the nat�onal church! What answer shall we g�ve to those who would



persuade us that th�ngs so unl�ke resemble each other? The same
that ought to be g�ven to those who tell us that a government, the
whole power of wh�ch would be �n the hands of the elect�ve and
per�od�cal servants of the people, �s an ar�stocracy, a monarchy, and
a despot�sm.

PUBLIUS.

1 A wr�ter �n a Pennsylvan�a paper, under the s�gnature of TAMONY,
has asserted that the k�ng of Great Br�ta�n owes h�s prerogat�ve as
commander-�n-ch�ef to an annual mut�ny b�ll. The truth �s, on the
contrary, that h�s prerogat�ve, �n th�s respect, �s �mmemor�al, and was
only d�sputed, "contrary to all reason and precedent," as Blackstone
vol. �., page 262, expresses �t, by the Long Parl�ament of Charles I.
but by the statute the 13th of Charles II., chap. 6, �t was declared to
be �n the k�ng alone, for that the sole supreme government and
command of the m�l�t�a w�th�n h�s Majesty's realms and dom�n�ons,
and of all forces by sea and land, and of all forts and places of
strength, EVER WAS AND IS the undoubted r�ght of h�s Majesty and
h�s royal predecessors, k�ngs and queens of England, and that both
or e�ther house of Parl�ament cannot nor ought to pretend to the
same.

2 V�de Blackstone's "Commentar�es," vol �., p. 257.

3 Candor, however, demands an acknowledgment that I do not th�nk
the cla�m of the governor to a r�ght of nom�nat�on well founded. Yet �t
�s always just�f�able to reason from the pract�ce of a government, t�ll
�ts propr�ety has been const�tut�onally quest�oned. And �ndependent
of th�s cla�m, when we take �nto v�ew the other cons�derat�ons, and
pursue them through all the�r consequences, we shall be �ncl�ned to
draw much the same conclus�on.

*There are two sl�ghtly d�fferent vers�ons of No. 70 �ncluded here.
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HAMILTON

To the People of the State of New York:

THERE �s an �dea, wh�ch �s not w�thout �ts advocates, that a v�gorous
Execut�ve �s �ncons�stent w�th the gen�us of republ�can government.
The enl�ghtened well-w�shers to th�s spec�es of government must at
least hope that the suppos�t�on �s dest�tute of foundat�on; s�nce they
can never adm�t �ts truth, w�thout at the same t�me adm�tt�ng the
condemnat�on of the�r own pr�nc�ples. Energy �n the Execut�ve �s a
lead�ng character �n the def�n�t�on of good government. It �s essent�al
to the protect�on of the commun�ty aga�nst fore�gn attacks; �t �s not
less essent�al to the steady adm�n�strat�on of the laws; to the
protect�on of property aga�nst those �rregular and h�gh-handed
comb�nat�ons wh�ch somet�mes �nterrupt the ord�nary course of
just�ce; to the secur�ty of l�berty aga�nst the enterpr�ses and assaults
of amb�t�on, of fact�on, and of anarchy. Every man the least
conversant �n Roman story, knows how often that republ�c was
obl�ged to take refuge �n the absolute power of a s�ngle man, under
the form�dable t�tle of D�ctator, as well aga�nst the �ntr�gues of
amb�t�ous �nd�v�duals who asp�red to the tyranny, and the sed�t�ons of
whole classes of the commun�ty whose conduct threatened the
ex�stence of all government, as aga�nst the �nvas�ons of external
enem�es who menaced the conquest and destruct�on of Rome.



There can be no need, however, to mult�ply arguments or examples
on th�s head. A feeble Execut�ve �mpl�es a feeble execut�on of the
government. A feeble execut�on �s but another phrase for a bad
execut�on; and a government �ll executed, whatever �t may be �n
theory, must be, �n pract�ce, a bad government.

Tak�ng �t for granted, therefore, that all men of sense w�ll agree �n the
necess�ty of an energet�c Execut�ve, �t w�ll only rema�n to �nqu�re,
what are the �ngred�ents wh�ch const�tute th�s energy? How far can
they be comb�ned w�th those other �ngred�ents wh�ch const�tute
safety �n the republ�can sense? And how far does th�s comb�nat�on
character�ze the plan wh�ch has been reported by the convent�on?

The �ngred�ents wh�ch const�tute energy �n the Execut�ve are, f�rst,
un�ty; secondly, durat�on; th�rdly, an adequate prov�s�on for �ts
support; fourthly, competent powers.

The �ngred�ents wh�ch const�tute safety �n the repub l�can sense are,
f�rst, a due dependence on the people, secondly, a due
respons�b�l�ty.

Those pol�t�c�ans and statesmen who have been the most celebrated
for the soundness of the�r pr�nc�ples and for the just�ce of the�r v�ews,
have declared �n favor of a s�ngle Execut�ve and a numerous
leg�slature. They have w�th great propr�ety, cons�dered energy as the
most necessary qual�f�cat�on of the former, and have regarded th�s
as most appl�cable to power �n a s�ngle hand, wh�le they have, w�th
equal propr�ety, cons�dered the latter as best adapted to del�berat�on
and w�sdom, and best calculated to conc�l�ate the conf�dence of the
people and to secure the�r pr�v�leges and �nterests.

That un�ty �s conduc�ve to energy w�ll not be d�sputed. Dec�s�on,
act�v�ty, secrecy, and despatch w�ll generally character�ze the
proceed�ngs of one man �n a much more em�nent degree than the
proceed�ngs of any greater number; and �n proport�on as the number
�s �ncreased, these qual�t�es w�ll be d�m�n�shed.



Th�s un�ty may be destroyed �n two ways: e�ther by vest�ng the power
�n two or more mag�strates of equal d�gn�ty and author�ty; or by
vest�ng �t ostens�bly �n one man, subject, �n whole or �n part, to the
control and co-operat�on of others, �n the capac�ty of counsellors to
h�m. Of the f�rst, the two Consuls of Rome may serve as an example;
of the last, we shall f�nd examples �n the const�tut�ons of several of
the States. New York and New Jersey, �f I recollect r�ght, are the only
States wh�ch have �ntrusted the execut�ve author�ty wholly to s�ngle
men.1 Both these methods of destroy�ng the un�ty of the Execut�ve
have the�r part�sans; but the votar�es of an execut�ve counc�l are the
most numerous. They are both l�able, �f not to equal, to s�m�lar
object�ons, and may �n most l�ghts be exam�ned �n conjunct�on.

The exper�ence of other nat�ons w�ll afford l�ttle �nstruct�on on th�s
head. As far, however, as �t teaches any th�ng, �t teaches us not to be
enamoured of plural�ty �n the Execut�ve. We have seen that the
Achaeans, on an exper�ment of two Praetors, were �nduced to
abol�sh one. The Roman h�story records many �nstances of m�sch�efs
to the republ�c from the d�ssens�ons between the Consuls, and
between the m�l�tary Tr�bunes, who were at t�mes subst�tuted for the
Consuls. But �t g�ves us no spec�mens of any pecul�ar advantages
der�ved to the state from the c�rcumstance of the plural�ty of those
mag�strates. That the d�ssens�ons between them were not more
frequent or more fatal, �s a matter of aston�shment, unt�l we advert to
the s�ngular pos�t�on �n wh�ch the republ�c was almost cont�nually
placed, and to the prudent pol�cy po�nted out by the c�rcumstances of
the state, and pursued by the Consuls, of mak�ng a d�v�s�on of the
government between them. The patr�c�ans engaged �n a perpetual
struggle w�th the plebe�ans for the preservat�on of the�r anc�ent
author�t�es and d�gn�t�es; the Consuls, who were generally chosen
out of the former body, were commonly un�ted by the personal
�nterest they had �n the defense of the pr�v�leges of the�r order. In
add�t�on to th�s mot�ve of un�on, after the arms of the republ�c had
cons�derably expanded the bounds of �ts emp�re, �t became an
establ�shed custom w�th the Consuls to d�v�de the adm�n�strat�on
between themselves by lot one of them rema�n�ng at Rome to govern
the c�ty and �ts env�rons, the other tak�ng the command �n the more



d�stant prov�nces. Th�s exped�ent must, no doubt, have had great
�nfluence �n prevent�ng those coll�s�ons and r�valsh�ps wh�ch m�ght
otherw�se have embro�led the peace of the republ�c.

But qu�tt�ng the d�m l�ght of h�stor�cal research, attach�ng ourselves
purely to the d�ctates of reason and good sense, we shall d�scover
much greater cause to reject than to approve the �dea of plural�ty �n
the Execut�ve, under any mod�f�cat�on whatever.

Wherever two or more persons are engaged �n any common
enterpr�se or pursu�t, there �s always danger of d�fference of op�n�on.
If �t be a publ�c trust or off�ce, �n wh�ch they are clothed w�th equal
d�gn�ty and author�ty, there �s pecul�ar danger of personal emulat�on
and even an�mos�ty. From e�ther, and espec�ally from all these
causes, the most b�tter d�ssens�ons are apt to spr�ng. Whenever
these happen, they lessen the respectab�l�ty, weaken the author�ty,
and d�stract the plans and operat�on of those whom they d�v�de. If
they should unfortunately assa�l the supreme execut�ve mag�stracy
of a country, cons�st�ng of a plural�ty of persons, they m�ght �mpede
or frustrate the most �mportant measures of the government, �n the
most cr�t�cal emergenc�es of the state. And what �s st�ll worse, they
m�ght spl�t the commun�ty �nto the most v�olent and �rreconc�lable
fact�ons, adher�ng d�fferently to the d�fferent �nd�v�duals who
composed the mag�stracy.

Men often oppose a th�ng, merely because they have had no agency
�n plann�ng �t, or because �t may have been planned by those whom
they d�sl�ke. But �f they have been consulted, and have happened to
d�sapprove, oppos�t�on then becomes, �n the�r est�mat�on, an
�nd�spensable duty of self-love. They seem to th�nk themselves
bound �n honor, and by all the mot�ves of personal �nfall�b�l�ty, to
defeat the success of what has been resolved upon contrary to the�r
sent�ments. Men of upr�ght, benevolent tempers have too many
opportun�t�es of remark�ng, w�th horror, to what desperate lengths
th�s d�spos�t�on �s somet�mes carr�ed, and how often the great
�nterests of soc�ety are sacr�f�ced to the van�ty, to the conce�t, and to
the obst�nacy of �nd�v�duals, who have cred�t enough to make the�r



pass�ons and the�r capr�ces �nterest�ng to mank�nd. Perhaps the
quest�on now before the publ�c may, �n �ts consequences, afford
melancholy proofs of the effects of th�s desp�cable fra�lty, or rather
detestable v�ce, �n the human character.

Upon the pr�nc�ples of a free government, �nconven�ences from the
source just ment�oned must necessar�ly be subm�tted to �n the
format�on of the leg�slature; but �t �s unnecessary, and therefore
unw�se, to �ntroduce them �nto the const�tut�on of the Execut�ve. It �s
here too that they may be most pern�c�ous. In the leg�slature,
prompt�tude of dec�s�on �s oftener an ev�l than a benef�t. The
d�fferences of op�n�on, and the jarr�ngs of part�es �n that department
of the government, though they may somet�mes obstruct salutary
plans, yet often promote del�berat�on and c�rcumspect�on, and serve
to check excesses �n the major�ty. When a resolut�on too �s once
taken, the oppos�t�on must be at an end. That resolut�on �s a law, and
res�stance to �t pun�shable. But no favorable c�rcumstances pall�ate
or atone for the d�sadvantages of d�ssens�on �n the execut�ve
department. Here, they are pure and unm�xed. There �s no po�nt at
wh�ch they cease to operate. They serve to embarrass and weaken
the execut�on of the plan or measure to wh�ch they relate, from the
f�rst step to the f�nal conclus�on of �t. They constantly counteract
those qual�t�es �n the Execut�ve wh�ch are the most necessary
�ngred�ents �n �ts compos�t�on, v�gor and exped�t�on, and th�s w�thout
anycounterbalanc�ng good. In the conduct of war, �n wh�ch the
energy of the Execut�ve �s the bulwark of the nat�onal secur�ty, every
th�ng would be to be apprehended from �ts plural�ty.

It must be confessed that these observat�ons apply w�th pr�nc�pal
we�ght to the f�rst case supposed that �s, to a plural�ty of mag�strates
of equal d�gn�ty and author�ty a scheme, the advocates for wh�ch are
not l�kely to form a numerous sect; but they apply, though not w�th
equal, yet w�th cons�derable we�ght to the project of a counc�l, whose
concurrence �s made const�tut�onally necessary to the operat�ons of
the ostens�ble Execut�ve. An artful cabal �n that counc�l would be
able to d�stract and to enervate the whole system of adm�n�strat�on. If
no such cabal should ex�st, the mere d�vers�ty of v�ews and op�n�ons



would alone be suff�c�ent to t�ncture the exerc�se of the execut�ve
author�ty w�th a sp�r�t of hab�tual feebleness and d�lator�ness.

But one of the we�ght�est object�ons to a plural�ty �n the Execut�ve,
and wh�ch l�es as much aga�nst the last as the f�rst plan, �s, that �t
tends to conceal faults and destroy respons�b�l�ty. Respons�b�l�ty �s of
two k�nds to censure and to pun�shment. The f�rst �s the more
�mportant of the two, espec�ally �n an elect�ve off�ce. Man, �n publ�c
trust, w�ll much oftener act �n such a manner as to render h�m
unworthy of be�ng any longer trusted, than �n such a manner as to
make h�m obnox�ous to legal pun�shment. But the mult�pl�cat�on of
the Execut�ve adds to the d�ff�culty of detect�on �n e�ther case. It often
becomes �mposs�ble, am�dst mutual accusat�ons, to determ�ne on
whom the blame or the pun�shment of a pern�c�ous measure, or
ser�es of pern�c�ous measures, ought really to fall. It �s sh�fted from
one to another w�th so much dexter�ty, and under such plaus�ble
appearances, that the publ�c op�n�on �s left �n suspense about the
real author. The c�rcumstances wh�ch may have led to any nat�onal
m�scarr�age or m�sfortune are somet�mes so compl�cated that, where
there are a number of actors who may have had d�fferent degrees
and k�nds of agency, though we may clearly see upon the whole that
there has been m�smanagement, yet �t may be �mpract�cable to
pronounce to whose account the ev�l wh�ch may have been �ncurred
�s truly chargeable.

"I was overruled by my counc�l. The counc�l were so d�v�ded �n the�r
op�n�ons that �t was �mposs�ble to obta�n any better resolut�on on the
po�nt." These and s�m�lar pretexts are constantly at hand, whether
true or false. And who �s there that w�ll e�ther take the trouble or �ncur
the od�um, of a str�ct scrun�ty �nto the secret spr�ngs of the
transact�on? Should there be found a c�t�zen zealous enough to
undertake the unprom�s�ng task, �f there happen to be collus�on
between the part�es concerned, how easy �t �s to clothe the
c�rcumstances w�th so much amb�gu�ty, as to render �t uncerta�n what
was the prec�se conduct of any of those part�es?



In the s�ngle �nstance �n wh�ch the governor of th�s State �s coupled
w�th a counc�l that �s, �n the appo�ntment to off�ces, we have seen the
m�sch�efs of �t �n the v�ew now under cons�derat�on. Scandalous
appo�ntments to �mportant off�ces have been made. Some cases,
�ndeed, have been so flagrant that ALL PARTIES have agreed �n the
�mpropr�ety of the th�ng. When �nqu�ry has been made, the blame
has been la�d by the governor on the members of the counc�l, who,
on the�r part, have charged �t upon h�s nom�nat�on; wh�le the people
rema�n altogether at a loss to determ�ne, by whose �nfluence the�r
�nterests have been comm�tted to hands so unqual�f�ed and so
man�festly �mproper. In tenderness to �nd�v�duals, I forbear to
descend to part�culars.

It �s ev�dent from these cons�derat�ons, that the plural�ty of the
Execut�ve tends to depr�ve the people of the two greatest secur�t�es
they can have for the fa�thful exerc�se of any delegated power, f�rst,
the restra�nts of publ�c op�n�on, wh�ch lose the�r eff�cacy, as well on
account of the d�v�s�on of the censure attendant on bad measures
among a number, as on account of the uncerta�nty on whom �t ought
to fall; and, secondly, the opportun�ty of d�scover�ng w�th fac�l�ty and
clearness the m�sconduct of the persons they trust, �n order e�ther to
the�r removal from off�ce or to the�r actual pun�shment �n cases wh�ch
adm�t of �t.

In England, the k�ng �s a perpetual mag�strate; and �t �s a max�m
wh�ch has obta�ned for the sake of the pub l�c peace, that he �s
unaccountable for h�s adm�n�strat�on, and h�s person sacred.
Noth�ng, therefore, can be w�ser �n that k�ngdom, than to annex to
the k�ng a const�tut�onal counc�l, who may be respons�ble to the
nat�on for the adv�ce they g�ve. W�thout th�s, there would be no
respons�b�l�ty whatever �n the execut�ve department an �dea
�nadm�ss�ble �n a free government. But even there the k�ng �s not
bound by the resolut�ons of h�s counc�l, though they are answerable
for the adv�ce they g�ve. He �s the absolute master of h�s own
conduct �n the exerc�se of h�s off�ce, and may observe or d�sregard
the counsel g�ven to h�m at h�s sole d�scret�on.



But �n a republ�c, where every mag�strate ought to be personally
respons�ble for h�s behav�or �n off�ce the reason wh�ch �n the Br�t�sh
Const�tut�on d�ctates the propr�ety of a counc�l, not only ceases to
apply, but turns aga�nst the �nst�tut�on. In the monarchy of Great
Br�ta�n, �t furn�shes a subst�tute for the proh�b�ted respons�b�l�ty of the
ch�ef mag�strate, wh�ch serves �n some degree as a hostage to the
nat�onal just�ce for h�s good behav�or. In the Amer�can republ�c, �t
would serve to destroy, or would greatly d�m�n�sh, the �ntended and
necessary respons�b�l�ty of the Ch�ef Mag�strate h�mself.

The �dea of a counc�l to the Execut�ve, wh�ch has so generally
obta�ned �n the State const�tut�ons, has been der�ved from that
max�m of republ�can jealousy wh�ch cons�ders power as safer �n the
hands of a number of men than of a s�ngle man. If the max�m should
be adm�tted to be appl�cable to the case, I should contend that the
advantage on that s�de would not counterbalance the numerous
d�sadvantages on the oppos�te s�de. But I do not th�nk the rule at all
appl�cable to the execut�ve power. I clearly concur �n op�n�on, �n th�s
part�cular, w�th a wr�ter whom the celebrated Jun�us pronounces to
be "deep, sol�d, and �ngen�ous," that "the execut�ve power �s more
eas�ly conf�ned when �t �s ONE";2 that �t �s far more safe there should
be a s�ngle object for the jealousy and watchfulness of the people;
and, �n a word, that all mult�pl�cat�on of the Execut�ve �s rather
dangerous than fr�endly to l�berty.

A l�ttle cons�derat�on w�ll sat�sfy us, that the spec�es of secur�ty
sought for �n the mult�pl�cat�on of the Execut�ve, �s natta�nable.
Numbers must be so great as to render comb�nat�on d�ff�cult, or they
are rather a source of danger than of secur�ty. The un�ted cred�t and
�nfluence of several �nd�v�duals must be more form�dable to l�berty,
than the cred�t and �nfluence of e�ther of them separately. When
power, therefore, �s placed �n the hands of so small a number of
men, as to adm�t of the�r �nterests and v�ews be�ng eas�ly comb�ned
�n a common enterpr�se, by an artful leader, �t becomes more l�able
to abuse, and more dangerous when abused, than �f �t be lodged �n
the hands of one man; who, from the very c�rcumstance of h�s be�ng
alone, w�ll be more narrowly watched and more read�ly suspected,



and who cannot un�te so great a mass of �nfluence as when he �s
assoc�ated w�th others. The Decemv�rs of Rome, whose name
denotes the�r number,3 were more to be dreaded �n the�r usurpat�on
than any ONE of them would have been. No person would th�nk of
propos�ng an Execut�ve much more numerous than that body; from
s�x to a dozen have been suggested for the number of the counc�l.
The extreme of these numbers, �s not too great for an easy
comb�nat�on; and from such a comb�nat�on Amer�ca would have
more to fear, than from the amb�t�on of any s�ngle �nd�v�dual. A
counc�l to a mag�strate, who �s h�mself respons�ble for what he does,
are generally noth�ng better than a clog upon h�s good �ntent�ons, are
often the �nstruments and accompl�ces of h�s bad and are almost
always a cloak to h�s faults.

I forbear to dwell upon the subject of expense; though �t be ev�dent
that �f the counc�l should be numerous enough to answer the
pr�nc�pal end a�med at by the �nst�tut�on, the salar�es of the members,
who must be drawn from the�r homes to res�de at the seat of
government, would form an �tem �n the catalogue of publ�c
expend�tures too ser�ous to be �ncurred for an object of equ�vocal
ut�l�ty. I w�ll only add that, pr�or to the appearance of the Const�tut�on,
I rarely met w�th an �ntell�gent man from any of the States, who d�d
not adm�t, as the result of exper�ence, that the UNITY of the
execut�ve of th�s State was one of the best of the d�st�ngu�sh�ng
features of our const�tut�on.

PUBLIUS.

1 New York has no counc�l except for the s�ngle purpose of
appo�nt�ng to off�ces; New Jersey has a counc�l whom the governor
may consult. But I th�nk, from the terms of the const�tut�on, the�r
resolut�ons do not b�nd h�m.

2 De Lolme.

3 Ten.



*There are two sl�ghtly d�fferent vers�ons of No. 70 �ncluded here.

FEDERALIST No. 70

The Execut�ve Department Further Cons�dered

From the New York Packet.

Tuesday, March 18, 1788.

HAMILTON

To the People of the State of New York:

THERE �s an �dea, wh�ch �s not w�thout �ts advocates, that a v�gorous
Execut�ve �s �ncons�stent w�th the gen�us of republ�can government.
The enl�ghtened well-w�shers to th�s spec�es of government must at
least hope that the suppos�t�on �s dest�tute of foundat�on; s�nce they
can never adm�t �ts truth, w�thout at the same t�me adm�tt�ng the
condemnat�on of the�r own pr�nc�ples. Energy �n the Execut�ve �s a
lead�ng character �n the def�n�t�on of good government. It �s essent�al
to the protect�on of the commun�ty aga�nst fore�gn attacks; �t �s not
less essent�al to the steady adm�n�strat�on of the laws; to the
protect�on of property aga�nst those �rregular and h�gh-handed
comb�nat�ons wh�ch somet�mes �nterrupt the ord�nary course of
just�ce; to the secur�ty of l�berty aga�nst the enterpr�ses and assaults
of amb�t�on, of fact�on, and of anarchy. Every man the least
conversant �n Roman story, knows how often that republ�c was
obl�ged to take refuge �n the absolute power of a s�ngle man, under
the form�dable t�tle of D�ctator, as well aga�nst the �ntr�gues of



amb�t�ous �nd�v�duals who asp�red to the tyranny, and the sed�t�ons of
whole classes of the commun�ty whose conduct threatened the
ex�stence of all government, as aga�nst the �nvas�ons of external
enem�es who menaced the conquest and destruct�on of Rome.

There can be no need, however, to mult�ply arguments or examples
on th�s head. A feeble Execut�ve �mpl�es a feeble execut�on of the
government. A feeble execut�on �s but another phrase for a bad
execut�on; and a government �ll executed, whatever �t may be �n
theory, must be, �n pract�ce, a bad government.

Tak�ng �t for granted, therefore, that all men of sense w�ll agree �n the
necess�ty of an energet�c Execut�ve, �t w�ll only rema�n to �nqu�re,
what are the �ngred�ents wh�ch const�tute th�s energy? How far can
they be comb�ned w�th those other �ngred�ents wh�ch const�tute
safety �n the republ�can sense? And how far does th�s comb�nat�on
character�ze the plan wh�ch has been reported by the convent�on?

The �ngred�ents wh�ch const�tute energy �n the Execut�ve are, f�rst,
un�ty; secondly, durat�on; th�rdly, an adequate prov�s�on for �ts
support; fourthly, competent powers.

The �ngred�ents wh�ch const�tute safety �n the repub l�can sense are,
f�rst, a due dependence on the people, secondly, a due
respons�b�l�ty.

Those pol�t�c�ans and statesmen who have been the most celebrated
for the soundness of the�r pr�nc�ples and for the just�ce of the�r v�ews,
have declared �n favor of a s�ngle Execut�ve and a numerous
leg�slature. They have w�th great propr�ety, cons�dered energy as the
most necessary qual�f�cat�on of the former, and have regarded th�s
as most appl�cable to power �n a s�ngle hand, wh�le they have, w�th
equal propr�ety, cons�dered the latter as best adapted to del�berat�on
and w�sdom, and best calculated to conc�l�ate the conf�dence of the
people and to secure the�r pr�v�leges and �nterests.

That un�ty �s conduc�ve to energy w�ll not be d�sputed. Dec�s�on,
act�v�ty, secrecy, and despatch w�ll generally character�ze the



proceed�ngs of one man �n a much more em�nent degree than the
proceed�ngs of any greater number; and �n proport�on as the number
�s �ncreased, these qual�t�es w�ll be d�m�n�shed.

Th�s un�ty may be destroyed �n two ways: e�ther by vest�ng the power
�n two or more mag�strates of equal d�gn�ty and author�ty; or by
vest�ng �t ostens�bly �n one man, subject, �n whole or �n part, to the
control and co-operat�on of others, �n the capac�ty of counsellors to
h�m. Of the f�rst, the two Consuls of Rome may serve as an example;
of the last, we shall f�nd examples �n the const�tut�ons of several of
the States. New York and New Jersey, �f I recollect r�ght, are the only
States wh�ch have �ntrusted the execut�ve author�ty wholly to s�ngle
men.1 Both these methods of destroy�ng the un�ty of the Execut�ve
have the�r part�sans; but the votar�es of an execut�ve counc�l are the
most numerous. They are both l�able, �f not to equal, to s�m�lar
object�ons, and may �n most l�ghts be exam�ned �n conjunct�on.

The exper�ence of other nat�ons w�ll afford l�ttle �nstruct�on on th�s
head. As far, however, as �t teaches any th�ng, �t teaches us not to be
enamoured of plural�ty �n the Execut�ve. We have seen that the
Achaeans, on an exper�ment of two Praetors, were �nduced to
abol�sh one. The Roman h�story records many �nstances of m�sch�efs
to the republ�c from the d�ssens�ons between the Consuls, and
between the m�l�tary Tr�bunes, who were at t�mes subst�tuted for the
Consuls. But �t g�ves us no spec�mens of any pecul�ar advantages
der�ved to the state from the c�rcumstance of the plural�ty of those
mag�strates. That the d�ssens�ons between them were not more
frequent or more fatal, �s a matter of aston�shment, unt�l we advert to
the s�ngular pos�t�on �n wh�ch the republ�c was almost cont�nually
placed, and to the prudent pol�cy po�nted out by the c�rcumstances of
the state, and pursued by the Consuls, of mak�ng a d�v�s�on of the
government between them. The patr�c�ans engaged �n a perpetual
struggle w�th the plebe�ans for the preservat�on of the�r anc�ent
author�t�es and d�gn�t�es; the Consuls, who were generally chosen
out of the former body, were commonly un�ted by the personal
�nterest they had �n the defense of the pr�v�leges of the�r order. In
add�t�on to th�s mot�ve of un�on, after the arms of the republ�c had



cons�derably expanded the bounds of �ts emp�re, �t became an
establ�shed custom w�th the Consuls to d�v�de the adm�n�strat�on
between themselves by lot one of them rema�n�ng at Rome to govern
the c�ty and �ts env�rons, the other tak�ng the command �n the more
d�stant prov�nces. Th�s exped�ent must, no doubt, have had great
�nfluence �n prevent�ng those coll�s�ons and r�valsh�ps wh�ch m�ght
otherw�se have embro�led the peace of the republ�c.

But qu�tt�ng the d�m l�ght of h�stor�cal research, attach�ng ourselves
purely to the d�ctates of reason and good se se, we shall d�scover
much greater cause to reject than to approve the �dea of plural�ty �n
the Execut�ve, under any mod�f�cat�on whatever.

Wherever two or more persons are engaged �n any common
enterpr�se or pursu�t, there �s always danger of d�fference of op�n�on.
If �t be a publ�c trust or off�ce, �n wh�ch they are clothed w�th equal
d�gn�ty and author�ty, there �s pecul�ar danger of personal emulat�on
and even an�mos�ty. From e�ther, and espec�ally from all these
causes, the most b�tter d�ssens�ons are apt to spr�ng. Whenever
these happen, they lessen the respectab�l�ty, weaken the author�ty,
and d�stract the plans and operat�on of those whom they d�v�de. If
they should unfortunately assa�l the supreme execut�ve mag�stracy
of a country, cons�st�ng of a plural�ty of persons, they m�ght �mpede
or frustrate the most �mportant measures of the government, �n the
most cr�t�cal emergenc�es of the state. And what �s st�ll worse, they
m�ght spl�t the commun�ty �nto the most v�olent and �rreconc�lable
fact�ons, adher�ng d�fferently to the d�fferent �nd�v�duals who
composed the mag�stracy.

Men often oppose a th�ng, merely because they have had no agency
�n plann�ng �t, or because �t may have been planned by those whom
they d�sl�ke. But �f they have been consulted, and have happened to
d�sapprove, oppos�t�on then becomes, �n the�r est�mat�on, an
�nd�spensable duty of self-love. They seem to th�nk themselves
bound �n honor, and by all the mot�ves of personal �nfall�b�l�ty, to
defeat the success of what has been resolved upon contrary to the�r
sent�ments. Men of upr�ght, benevolent tempers have too many



opportun�t�es of remark�ng, w�th horror, to what desperate lengths
th�s d�spos�t�on �s somet�mes carr�ed, and how often the great
�nterests of soc�ety are sacr�f�ced to the van�ty, to the conce�t, and to
the obst�nacy of �nd�v�duals, who have cred�t enough to make the�r
pass�ons and the�r capr�ces �nterest�ng to mank�nd. Perhaps the
quest�on now before the publ�c may, �n �ts consequences, afford
melancholy proofs of the effects of th�s desp�cable fra�lty, or rather
detestable v�ce, �n the human character.

Upon the pr�nc�ples of a free government, �nconven�ences from the
source just ment�oned must necessar�ly be subm�tted to �n the
format�on of the leg�slature; but �t �s unnecessary, and therefore
unw�se, to �ntroduce them �nto the const�tut�on of the Execut�ve. It �s
here too that they may be most pern�c�ous. In the leg�slature,
prompt�tude of dec�s�on �s oftener an ev�l than a benef�t. The
d�fferences of op�n�on, and the jarr�ngs of part�es �n that department
of the government, though they may somet�mes obstruct salutary
plans, yet often promote del�berat�on and c�rcumspect�on, and serve
to check excesses �n the major�ty. When a resolut�on too �s once
taken, the oppos�t�on must be at an end. That resolut�on �s a law, and
res�stance to �t pun�shable. But no favorable c�rcumstances pall�ate
or atone for the d�sadvantages of d�ssens�on �n the execut�ve
department. Here, they are pure and unm�xed. There �s no po�nt at
wh�ch they cease to operate. They serve to embarrass and weaken
the execut�on of the plan or measure to wh�ch they relate, from the
f�rst step to the f�nal conclus�on of �t. They constantly counteract
those qual�t�es �n the Execut�ve wh�ch are the most necessary
�ngred�ents �n �ts compos�t�on, v�gor and exped�t�on, and th�s w�thout
anycounterbalanc�ng good. In the conduct of war, �n wh�ch the
energy of the Execut�ve �s the bulwark of the nat�onal secur�ty, every
th�ng would be to be apprehended from �ts plural�ty.

It must be confessed that these observat�ons apply w�th pr�nc�pal
we�ght to the f�rst case supposed that �s, to a plural�ty of mag�strates
of equal d�gn�ty and author�ty a scheme, the advocates for wh�ch are
not l�kely to form a numerous sect; but they apply, though not w�th
equal, yet w�th cons�derable we�ght to the project of a counc�l, whose



concurrence �s made const�tut�onally necessary to the operat�ons of
the ostens�ble Execut�ve. An artful cabal �n that counc�l would be
able to d�stract and to enervate the whole system of adm�n�strat�on. If
no such cabal should ex�st, the mere d�vers�ty of v�ews and op�n�ons
would alone be suff�c�ent to t�ncture the exerc�se of the execut�ve
author�ty w�th a sp�r�t of hab�tual feebleness and d�lator�ness.

But one of the we�ght�est object�ons to a plural�ty �n the Execut�ve,
and wh�ch l�es as much aga�nst the last as the f�rst plan, �s, that �t
tends to conceal faults and destroy respons�b�l�ty.

Respons�b�l�ty �s of two k�nds to censure and to pun�shment. The f�rst
�s the more �mportant of the two, espec�ally �n an elect�ve off�ce. Man,
�n publ�c trust, w�ll much oftener act �n such a manner as to render
h�m unworthy of be�ng any longer trusted, than �n such a manner as
to make h�m obnox�ous to legal pun�shment. But the mult�pl�cat�on of
the Execut�ve adds to the d�ff�culty of detect�on �n e�ther case. It often
becomes �mposs�ble, am�dst mutual accusat�ons, to determ�ne on
whom the blame or the pun�shment of a pern�c�ous measure, or
ser�es of pern�c�ous measures, ought really to fall. It �s sh�fted from
one to another w�th so much dexter�ty, and under such plaus�ble
appearances, that the publ�c op�n�on �s left �n suspense about the
real author. The c�rcumstances wh�ch may have led to any nat�onal
m�scarr�age or m�sfortune are somet�mes so compl�cated that, where
there are a number of actors who may have had d�fferent degrees
and k�nds of agency, though we may clearly see upon the whole that
there has been m�smanagement, yet �t may be �mpract�cable to
pronounce to whose account the ev�l wh�ch may have been �ncurred
�s truly chargeable.

"I was overruled by my counc�l. The counc�l were so d�v�ded �n the�r
op�n�ons that �t was �mposs�ble to obta�n any better resolut�on on the
po�nt." These and s�m�lar pretexts are constantly at hand, whether
true or false. And who �s there that w�ll e�ther take the trouble or �ncur
the od�um, of a str�ct scrun�ty �nto the secret spr�ngs of the
transact�on? Should there be found a c�t�zen zealous enough to
undertake the unprom�s�ng task, �f there happen to be collus�on



between the part�es concerned, how easy �t �s to clothe the
c�rcumstances w�th so much amb�gu�ty, as to render �t uncerta�n what
was the prec�se conduct of any of those part�es?

In the s�ngle �nstance �n wh�ch the governor of th�s State �s coupled
w�th a counc�l that �s, �n the appo�ntment to off�ces, we have seen the
m�sch�efs of �t �n the v�ew now under cons�derat�on. Scandalous
appo�ntments to �mportant off�ces have been made. Some cases,
�ndeed, have been so flagrant that ALL PARTIES have agreed �n the
�mpropr�ety of the th�ng. When �nqu�ry has been made, the blame
has been la�d by the governor on the members of the counc�l, who,
on the�r part, have charged �t upon h�s nom�nat�on; wh�le the people
rema�n altogether at a loss to determ�ne, by whose �nfluence the�r
�nterests have been comm�tted to hands so unqual�f�ed and so
man�festly �mproper. In tenderness to �nd�v�duals, I forbear to
descend to part�culars.

It �s ev�dent from these cons�derat�ons, that the plural�ty of the
Execut�ve tends to depr�ve the people of the two greatest secur�t�es
they can have for the fa�thful exerc�se of any delegated power, f�rst,
the restra�nts of publ�c op�n�on, wh�ch lose the�r eff�cacy, as well on
account of the d�v�s�on of the censure attendant on bad measures
among a number, as on account of the uncerta�nty on whom �t ought
to fall; and, secondly, the opportun�ty of d�scover�ng w�th fac�l�ty and
clearness the m�sconduct of the persons they trust, �n order e�ther to
the�r removal from off�ce or to the�r actual pun�shment �n cases wh�ch
adm�t of �t.

In England, the k�ng �s a perpetual mag�strate; and �t �s a max�m
wh�ch has obta�ned for the sake of the pub l�c peace, that he �s
unaccountable for h�s adm�n�strat�on, and h�s person sacred.
Noth�ng, therefore, can be w�ser �n that k�ngdom, than to annex to
the k�ng a const�tut�onal counc�l, who may be respons�ble to the
nat�on for the adv�ce they g�ve. W�thout th�s, there would be no
respons�b�l�ty whatever �n the execut�ve department an �dea
�nadm�ss�ble �n a free government. But even there the k�ng �s not
bound by the resolut�ons of h�s counc�l, though they are answerable



for the adv�ce they g�ve. He �s the absolute master of h�s own
conduct �n the exerc�se of h�s off�ce, and may observe or d�sregard
the counsel g�ven to h�m at h�s sole d�scret�on.

But �n a republ�c, where every mag�strate ought to be personally
respons�ble for h�s behav�or �n off�ce the reason wh�ch �n the Br�t�sh
Const�tut�on d�ctates the propr�ety of a counc�l, not only ceases to
apply, but turns aga�nst the �nst�tut�on. In the monarchy of Great
Br�ta�n, �t furn�shes a subst�tute for the proh�b�ted respons�b�l�ty of the
ch�ef mag�strate, wh�ch serves �n some degree as a hostage to the
nat�onal just�ce for h�s good behav�or. In the Amer�can republ�c, �t
would serve to destroy, or would greatly d�m�n�sh, the �ntended and
necessary respons�b�l�ty of the Ch�ef Mag�strate h�mself.

The �dea of a counc�l to the Execut�ve, wh�ch has so generally
obta�ned �n the State const�tut�ons, has been der�ved from that
max�m of republ�can jealousy wh�ch cons�ders power as safer �n the
hands of a number of men than of a s�ngle man. If the max�m should
be adm�tted to be appl�cable to the case, I should contend that the
advantage on that s�de would not counterbalance the numerous
d�sadvantages on the oppos�te s�de. But I do not th�nk the rule at all
appl�cable to the execut�ve power. I clearly concur �n op�n�on, �n th�s
part�cular, w�th a wr�ter whom the celebrated Jun�us pronounces to
be "deep, sol�d, and �ngen�ous," that "the execut�ve power �s more
eas�ly conf�ned when �t �s ONE";2 that �t �s far more safe there should
be a s�ngle object for the jealousy and watchfulness of the people;
and, �n a word, that all mult�pl�cat�on of the Execut�ve �s rather
dangerous than fr�endly to l�berty.

A l�ttle cons�derat�on w�ll sat�sfy us, that the spec�es of secur�ty
sought for �n the mult�pl�cat�on of the Execut�ve, �s natta�nable.
Numbers must be so great as to render comb�nat�on d�ff�cult, or they
are rather a source of danger than of secur�ty. The un�ted cred�t and
�nfluence of several �nd�v�duals must be more form�dable to l�berty,
than the cred�t and �nfluence of e�ther of them separately. When
power, therefore, �s placed �n the hands of so small a number of
men, as to adm�t of the�r �nterests and v�ews be�ng eas�ly comb�ned



�n a common enterpr�se, by an artful leader, �t becomes more l�able
to abuse, and more dangerous when abused, than �f �t be lodged �n
the hands of one man; who, from the very c�rcumstance of h�s be�ng
alone, w�ll be more narrowly watched and more read�ly suspected,
and who cannot un�te so great a mass of �nfluence as when he �s
assoc�ated w�th others. The Decemv�rs of Rome, whose name
denotes the�r number,3 were more to be dreaded �n the�r usurpat�on
than any ONE of them would have been. No person would th�nk of
propos�ng an Execut�ve much more numerous than that body; from
s�x to a dozen have been suggested for the number of the counc�l.
The extreme of these numbers, �s not too great for an easy
comb�nat�on; and from such a comb�nat�on Amer�ca would have
more to fear, than from the amb�t�on of any s�ngle �nd�v�dual. A
counc�l to a mag�strate, who �s h�mself respons�ble for what he does,
are generally noth�ng better than a clog upon h�s good �ntent�ons, are
often the �nstruments and accompl�ces of h�s bad and are almost
always a cloak to h�s faults.

I forbear to dwell upon the subject of expense; though �t be ev�dent
that �f the counc�l should be numerous enough to answer the
pr�nc�pal end a�med at by the �nst�tut�on, the salar�es of the members,
who must be drawn from the�r homes to res�de at the seat of
government, would form an �tem �n the catalogue of publ�c
expend�tures too ser�ous to be �ncurred for an object of equ�vocal
ut�l�ty. I w�ll only add that, pr�or to the appearance of the Const�tut�on,
I rarely met w�th an �ntell�gent man from any of the States, who d�d
not adm�t, as the result of exper�ence, that the UNITY of the
execut�ve of th�s State was one of the best of the d�st�ngu�sh�ng
features of our const�tut�on.

PUBLIUS.

1 New York has no counc�l except for the s�ngle purpose of
appo�nt�ng to off�ces; New Jersey has a counc�l whom the governor
may consult. But I th�nk, from the terms of the const�tut�on, the�r
resolut�ons do not b�nd h�m.



2 De Lolme.

3 Ten.
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The Durat�on �n Off�ce of the Execut�ve
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HAMILTON

To the People of the State of New York:

DURATION �n off�ce has been ment�oned as the second requ�s�te to
the energy of the Execut�ve author�ty. Th�s has relat�on to two
objects: to the personal f�rmness of the execut�ve mag�strate, �n the
employment of h�s const�tut�onal powers; and to the stab�l�ty of the
system of adm�n�strat�on wh�ch may have been adopted under h�s
ausp�ces. W�th regard to the f�rst, �t must be ev�dent, that the longer
the durat�on �n off�ce, the greater w�ll be the probab�l�ty of obta�n�ng
so �mportant an advantage. It �s a general pr�nc�ple of human nature,
that a man w�ll be �nterested �n whatever he possesses, �n proport�on
to the f�rmness or precar�ousness of the tenure by wh�ch he holds �t;
w�ll be less attached to what he holds by a momentary or uncerta�n
t�tle, than to what he enjoys by a durable or certa�n t�tle; and, of



course, w�ll be w�ll�ng to r�sk more for the sake of the one, than for
the sake of the other. Th�s remark �s not less appl�cable to a pol�t�cal
pr�v�lege, or honor, or trust, than to any art�cle of ord�nary property.
The �nference from �t �s, that a man act�ng �n the capac�ty of ch�ef
mag�strate, under a consc�ousness that �n a very short t�me he
MUST lay down h�s off�ce, w�ll be apt to feel h�mself too l�ttle
�nterested �n �t to hazard any mater�al censure or perplex�ty, from the
�ndependent exert�on of h�s powers, or from encounter�ng the �ll-
humors, however trans�ent, wh�ch may happen to preva�l, e�ther �n a
cons�derable part of the soc�ety �tself, or even �n a predom�nant
fact�on �n the leg�slat�ve body. If the case should only be, that he
MIGHT lay �t down, unless cont�nued by a new cho�ce, and �f he
should be des�rous of be�ng cont�nued, h�s w�shes, consp�r�ng w�th
h�s fears, would tend st�ll more powerfully to corrupt h�s �ntegr�ty, or
debase h�s fort�tude. In e�ther case, feebleness and �rresolut�on must
be the character�st�cs of the stat�on.

There are some who would be �ncl�ned to regard the serv�le pl�ancy
of the Execut�ve to a preva�l�ng current, e�ther �n the commun�ty or �n
the leg�slature, as �ts best recommendat�on. But such men enterta�n
very crude not�ons, as well of the purposes for wh�ch government
was �nst�tuted, as of the true means by wh�ch the publ�c happ�ness
may be promoted. The republ�can pr�nc�ple demands that the
del�berate sense of the commun�ty should govern the conduct of
those to whom they �ntrust the management of the�r affa�rs; but �t
does not requ�re an unqual�f�ed compla�sance to every sudden
breeze of pass�on, or to every trans�ent �mpulse wh�ch the people
may rece�ve from the arts of men, who flatter the�r prejud�ces to
betray the�r �nterests. It �s a just observat�on, that the people
commonly INTEND the PUBLIC GOOD. Th�s often appl�es to the�r
very errors. But the�r good sense would desp�se the adulator who
should pretend that they always REASON RIGHT about the MEANS
of promot�ng �t. They know from exper�ence that they somet�mes err;
and the wonder �s that they so seldom err as they do, beset, as they
cont�nually are, by the w�les of paras�tes and sycophants, by the
snares of the amb�t�ous, the avar�c�ous, the desperate, by the
art�f�ces of men who possess the�r conf�dence more than they



deserve �t, and of those who seek to possess rather than to deserve
�t. When occas�ons present themselves, �n wh�ch the �nterests of the
people are at var�ance w�th the�r �ncl�nat�ons, �t �s the duty of the
persons whom they have appo�nted to be the guard�ans of those
�nterests, to w�thstand the temporary delus�on, �n order to g�ve them
t�me and opportun�ty for more cool and sedate reflect�on. Instances
m�ght be c�ted �n wh�ch a conduct of th�s k�nd has saved the people
from very fatal consequences of the�r own m�stakes, and has
procured last�ng monuments of the�r grat�tude to the men who had
courage and magnan�m�ty enough to serve them at the per�l of the�r
d�spleasure.

But however �ncl�ned we m�ght be to �ns�st upon an unbounded
compla�sance �n the Execut�ve to the �ncl�nat�ons of the people, we
can w�th no propr�ety contend for a l�ke compla�sance to the humors
of the leg�slature. The latter may somet�mes stand �n oppos�t�on to
the former, and at other t�mes the people may be ent�rely neutral. In
e�ther suppos�t�on, �t �s certa�nly des�rable that the Execut�ve should
be �n a s�tuat�on to dare to act h�s own op�n�on w�th v�gor and
dec�s�on.

The same rule wh�ch teaches the propr�ety of a part�t�on between the
var�ous branches of power, teaches us l�kew�se that th�s part�t�on
ought to be so contr�ved as to render the one �ndependent of the
other. To what purpose separate the execut�ve or the jud�c�ary from
the leg�slat�ve, �f both the execut�ve and the jud�c�ary are so
const�tuted as to be at the absolute devot�on of the leg�slat�ve? Such
a separat�on must be merely nom�nal, and �ncapable of produc�ng
the ends for wh�ch �t was establ�shed. It �s one th�ng to be
subord�nate to the laws, and another to be dependent on the
leg�slat�ve body. The f�rst comports w�th, the last v�olates, the
fundamental pr�nc�ples of good government; and, whatever may be
the forms of the Const�tut�on, un�tes all power �n the same hands.
The tendency of the leg�slat�ve author�ty to absorb every other, has
been fully d�splayed and �llustrated by examples �n some preced�ng
numbers. In governments purely republ�can, th�s tendency �s almost
�rres�st�ble. The representat�ves of the people, �n a popular assembly,



seem somet�mes to fancy that they are the people themselves, and
betray strong symptoms of �mpat�ence and d�sgust at the least s�gn
of oppos�t�on from any other quarter; as �f the exerc�se of �ts r�ghts,
by e�ther the execut�ve or jud�c�ary, were a breach of the�r pr�v�lege
and an outrage to the�r d�gn�ty. They often appear d�sposed to exert
an �mper�ous control over the other departments; and as they
commonly have the people on the�r s�de, they always act w�th such
momentum as to make �t very d�ff�cult for the other members of the
government to ma�nta�n the balance of the Const�tut�on.

It may perhaps be asked, how the shortness of the durat�on �n off�ce
can affect the �ndependence of the Execut�ve on the leg�slature,
unless the one were possessed of the power of appo�nt�ng or
d�splac�ng the other. One answer to th�s �nqu�ry may be drawn from
the pr�nc�ple already remarked that �s, from the slender �nterest a
man �s apt to take �n a short-l�ved advantage, and the l�ttle
�nducement �t affords h�m to expose h�mself, on account of �t, to any
cons�derable �nconven�ence or hazard. Another answer, perhaps
more obv�ous, though not more conclus�ve, w�ll result from the
cons�derat�on of the �nfluence of the leg�slat�ve body over the people;
wh�ch m�ght be employed to prevent the re-elect�on of a man who, by
an upr�ght res�stance to any s�n�ster project of that body, should have
made h�mself obnox�ous to �ts resentment.

It may be asked also, whether a durat�on of four years would answer
the end proposed; and �f �t would not, whether a less per�od, wh�ch
would at least be recommended by greater secur�ty aga�nst
amb�t�ous des�gns, would not, for that reason, be preferable to a
longer per�od, wh�ch was, at the same t�me, too short for the purpose
of �nsp�r�ng the des�red f�rmness and �ndependence of the
mag�strate.

It cannot be aff�rmed, that a durat�on of four years, or any other
l�m�ted durat�on, would completely answer the end proposed; but �t
would contr�bute towards �t �n a degree wh�ch would have a mater�al
�nfluence upon the sp�r�t and character of the government. Between
the commencement and term�nat�on of such a per�od, there would



always be a cons�derable �nterval, �n wh�ch the prospect of
ann�h�lat�on would be suff�c�ently remote, not to have an �mproper
effect upon the conduct of a man �ndued w�th a tolerable port�on of
fort�tude; and �n wh�ch he m�ght reasonably prom�se h�mself, that
there would be t�me enough before �t arr�ved, to make the commun�ty
sens�ble of the propr�ety of the measures he m�ght �ncl�ne to pursue.
Though �t be probable that, as he approached the moment when the
publ�c were, by a new elect�on, to s�gn�fy the�r sense of h�s conduct,
h�s conf�dence, and w�th �t h�s f�rmness, would decl�ne; yet both the
one and the other would der�ve support from the opportun�t�es wh�ch
h�s prev�ous cont�nuance �n the stat�on had afforded h�m, of
establ�sh�ng h�mself �n the esteem and good-w�ll of h�s const�tuents.
He m�ght, then, hazard w�th safety, �n proport�on to the proofs he had
g�ven of h�s w�sdom and �ntegr�ty, and to the t�tle he had acqu�red to
the respect and attachment of h�s fellow-c�t�zens. As, on the one
hand, a durat�on of four years w�ll contr�bute to the f�rmness of the
Execut�ve �n a suff�c�ent degree to render �t a very valuable
�ngred�ent �n the compos�t�on; so, on the other, �t �s not enough to
just�fy any alarm for the publ�c l�berty. If a Br�t�sh House of Commons,
from the most feeble beg�nn�ngs, FROM THE MERE POWER OF
ASSENTING OR DISAGREEING TO THE IMPOSITION OF A NEW
TAX, have, by rap�d str�des, reduced the prerogat�ves of the crown
and the pr�v�leges of the nob�l�ty w�th�n the l�m�ts they conce�ved to be
compat�ble w�th the pr�nc�ples of a free government, wh�le they
ra�sed themselves to the rank and consequence of a coequal branch
of the leg�slature; �f they have been able, �n one �nstance, to abol�sh
both the royalty and the ar�stocracy, and to overturn all the anc�ent
establ�shments, as well �n the Church as State; �f they have been
able, on a recent occas�on, to make the monarch tremble at the
prospect of an �nnovat�on1 attempted by them, what would be to be
feared from an elect�ve mag�strate of four years' durat�on, w�th the
conf�ned author�t�es of a Pres�dent of the Un�ted States? What, but
that he m�ght be unequal to the task wh�ch the Const�tut�on ass�gns
h�m? I shall only add, that �f h�s durat�on be such as to leave a doubt
of h�s f�rmness, that doubt �s �ncons�stent w�th a jealousy of h�s
encroachments.



PUBLIUS.

1 Th�s was the case w�th respect to Mr. Fox's Ind�a b�ll, wh�ch was
carr�ed �n the House of Commons, and rejected �n the House of
Lords, to the ent�re sat�sfact�on, as �t �s sa�d, of the people.
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HAMILTON

To the People of the State of New York:

THE adm�n�strat�on of government, �n �ts largest sense,
comprehends all the operat�ons of the body pol�t�c, whether
leg�slat�ve, execut�ve, or jud�c�ary; but �n �ts most usual, and perhaps
�ts most prec�se s�gn�f�cat�on. It �s l�m�ted to execut�ve deta�ls, and
falls pecul�arly w�th�n the prov�nce of the execut�ve department. The
actual conduct of fore�gn negot�at�ons, the preparatory plans of
f�nance, the appl�cat�on and d�sbursement of the publ�c moneys �n
conform�ty to the general appropr�at�ons of the leg�slature, the
arrangement of the army and navy, the d�rect�ons of the operat�ons



of war, these, and other matters of a l�ke nature, const�tute what
seems to be most properly understood by the adm�n�strat�on of
government. The persons, therefore, to whose �mmed�ate
management these d�fferent matters are comm�tted, ought to be
cons�dered as the ass�stants or deput�es of the ch�ef mag�strate, and
on th�s account, they ought to der�ve the�r off�ces from h�s
appo�ntment, at least from h�s nom�nat�on, and ought to be subject to
h�s super�ntendence. Th�s v�ew of the subject w�ll at once suggest to
us the �nt�mate connect�on between the durat�on of the execut�ve
mag�strate �n off�ce and the stab�l�ty of the system of adm�n�strat�on.
To reverse and undo what has been done by a predecessor, �s very
often cons�dered by a successor as the best proof he can g�ve of h�s
own capac�ty and desert; and �n add�t�on to th�s propens�ty, where
the alterat�on has been the result of publ�c cho�ce, the person
subst�tuted �s warranted �n suppos�ng that the d�sm�ss�on of h�s
predecessor has proceeded from a d�sl�ke to h�s measures; and that
the less he resembles h�m, the more he w�ll recommend h�mself to
the favor of h�s const�tuents. These cons�derat�ons, and the �nfluence
of personal conf�dences and attachments, would be l�kely to �nduce
every new Pres�dent to promote a change of men to f�ll the
subord�nate stat�ons; and these causes together could not fa�l to
occas�on a d�sgraceful and ru�nous mutab�l�ty �n the adm�n�strat�on of
the government.

W�th a pos�t�ve durat�on of cons�derable extent, I connect the
c�rcumstance of re-el�g�b�l�ty. The f�rst �s necessary to g�ve to the
off�cer h�mself the �ncl�nat�on and the resolut�on to act h�s part well,
and to the commun�ty t�me and le�sure to observe the tendency of h�s
measures, and thence to form an exper�mental est�mate of the�r
mer�ts. The last �s necessary to enable the people, when they see
reason to approve of h�s conduct, to cont�nue h�m �n h�s stat�on, �n
order to prolong the ut�l�ty of h�s talents and v�rtues, and to secure to
the government the advantage of permanency �n a w�se system of
adm�n�strat�on.

Noth�ng appears more plaus�ble at f�rst s�ght, nor more �ll-founded
upon close �nspect�on, than a scheme wh�ch �n relat�on to the



present po�nt has had some respectable advocates, I mean that of
cont�nu�ng the ch�ef mag�strate �n off�ce for a certa�n t�me, and then
exclud�ng h�m from �t, e�ther for a l�m�ted per�od or forever after. Th�s
exclus�on, whether temporary or perpetual, would have nearly the
same effects, and these effects would be for the most part rather
pern�c�ous than salutary.

One �ll effect of the exclus�on would be a d�m�nut�on of the
�nducements to good behav�or. There are few men who would not
feel much less zeal �n the d�scharge of a duty when they were
consc�ous that the advantages of the stat�on w�th wh�ch �t was
connected must be rel�nqu�shed at a determ�nate per�od, than when
they were perm�tted to enterta�n a hope of OBTAINING, by
MERITING, a cont�nuance of them. Th�s pos�t�on w�ll not be d�sputed
so long as �t �s adm�tted that the des�re of reward �s one of the
strongest �ncent�ves of human conduct; or that the best secur�ty for
the f�del�ty of mank�nd �s to make the�r �nterests co�nc�de w�th the�r
duty. Even the love of fame, the rul�ng pass�on of the noblest m�nds,
wh�ch would prompt a man to plan and undertake extens�ve and
arduous enterpr�ses for the publ�c benef�t, requ�r�ng cons�derable
t�me to mature and perfect them, �f he could flatter h�mself w�th the
prospect of be�ng allowed to f�n�sh what he had begun, would, on the
contrary, deter h�m from the undertak�ng, when he foresaw that he
must qu�t the scene before he could accompl�sh the work, and must
comm�t that, together w�th h�s own reputat�on, to hands wh�ch m�ght
be unequal or unfr�endly to the task. The most to be expected from
the general�ty of men, �n such a s�tuat�on, �s the negat�ve mer�t of not
do�ng harm, �nstead of the pos�t�ve mer�t of do�ng good.

Another �ll effect of the exclus�on would be the temptat�on to sord�d
v�ews, to peculat�on, and, �n some �nstances, to usurpat�on. An
avar�c�ous man, who m�ght happen to f�ll the off�ce, look�ng forward
to a t�me when he must at all events y�eld up the emoluments he
enjoyed, would feel a propens�ty, not easy to be res�sted by such a
man, to make the best use of the opportun�ty he enjoyed wh�le �t
lasted, and m�ght not scruple to have recourse to the most corrupt
exped�ents to make the harvest as abundant as �t was trans�tory;



though the same man, probably, w�th a d�fferent prospect before h�m,
m�ght content h�mself w�th the regular perqu�s�tes of h�s s�tuat�on,
and m�ght even be unw�ll�ng to r�sk the consequences of an abuse of
h�s opportun�t�es. H�s avar�ce m�ght be a guard upon h�s avar�ce. Add
to th�s that the same man m�ght be va�n or amb�t�ous, as well as
avar�c�ous. And �f he could expect to prolong h�s honors by h�s good
conduct, he m�ght hes�tate to sacr�f�ce h�s appet�te for them to h�s
appet�te for ga�n. But w�th the prospect before h�m of approach�ng an
�nev�table ann�h�lat�on, h�s avar�ce would be l�kely to get the v�ctory
over h�s caut�on, h�s van�ty, or h�s amb�t�on.

An amb�t�ous man, too, when he found h�mself seated on the summ�t
of h�s country's honors, when he looked forward to the t�me at wh�ch
he must descend from the exalted em�nence for ever, and reflected
that no exert�on of mer�t on h�s part could save h�m from the
unwelcome reverse; such a man, �n such a s�tuat�on, would be much
more v�olently tempted to embrace a favorable conjuncture for
attempt�ng the prolongat�on of h�s power, at every personal hazard,
than �f he had the probab�l�ty of answer�ng the same end by do�ng h�s
duty.

Would �t promote the peace of the commun�ty, or the stab�l�ty of the
government to have half a dozen men who had had cred�t enough to
be ra�sed to the seat of the supreme mag�stracy, wander�ng among
the people l�ke d�scontented ghosts, and s�gh�ng for a place wh�ch
they were dest�ned never more to possess?

A th�rd �ll effect of the exclus�on would be, the depr�v�ng the
commun�ty of the advantage of the exper�ence ga�ned by the ch�ef
mag�strate �n the exerc�se of h�s off�ce. That exper�ence �s the parent
of w�sdom, �s an adage the truth of wh�ch �s recogn�zed by the w�sest
as well as the s�mplest of mank�nd. What more des�rable or more
essent�al than th�s qual�ty �n the governors of nat�ons? Where more
des�rable or more essent�al than �n the f�rst mag�strate of a nat�on?
Can �t be w�se to put th�s des�rable and essent�al qual�ty under the
ban of the Const�tut�on, and to declare that the moment �t �s
acqu�red, �ts possessor shall be compelled to abandon the stat�on �n



wh�ch �t was acqu�red, and to wh�ch �t �s adapted? Th�s,
nevertheless, �s the prec�se �mport of all those regulat�ons wh�ch
exclude men from serv�ng the�r country, by the cho�ce of the�r
fellowc�t�zens, after they have by a course of serv�ce f�tted
themselves for do�ng �t w�th a greater degree of ut�l�ty.

A fourth �ll effect of the exclus�on would be the ban�sh�ng men from
stat�ons �n wh�ch, �n certa�n emergenc�es of the state, the�r presence
m�ght be of the greatest moment to the publ�c �nterest or safety.
There �s no nat�on wh�ch has not, at one per�od or another,
exper�enced an absolute necess�ty of the serv�ces of part�cular men
�n part�cular s�tuat�ons; perhaps �t would not be too strong to say, to
the preservat�on of �ts pol�t�cal ex�stence. How unw�se, therefore,
must be every such self-deny�ng ord�nance as serves to proh�b�t a
nat�on from mak�ng use of �ts own c�t�zens �n the manner best su�ted
to �ts ex�genc�es and c�rcumstances! W�thout suppos�ng the personal
essent�al�ty of the man, �t �s ev�dent that a change of the ch�ef
mag�strate, at the break�ng out of a war, or at any s�m�lar cr�s�s, for
another, even of equal mer�t, would at all t�mes be detr�mental to the
commun�ty, �nasmuch as �t would subst�tute �nexper�ence to
exper�ence, and would tend to unh�nge and set afloat the already
settled tra�n of the adm�n�strat�on.

A f�fth �ll effect of the exclus�on would be, that �t would operate as a
const�tut�onal �nterd�ct�on of stab�l�ty �n the adm�n�strat�on. By
NECESSITATING a change of men, �n the f�rst off�ce of the nat�on, �t
would necess�tate a mutab�l�ty of measures. It �s not generally to be
expected, that men w�ll vary and measures rema�n un�form. The
contrary �s the usual course of th�ngs. And we need not be
apprehens�ve that there w�ll be too much stab�l�ty, wh�le there �s even
the opt�on of chang�ng; nor need we des�re to proh�b�t the people
from cont�nu�ng the�r conf�dence where they th�nk �t may be safely
placed, and where, by constancy on the�r part, they may obv�ate the
fatal �nconven�ences of fluctuat�ng counc�ls and a var�able pol�cy.



These are some of the d�sadvantages wh�ch would flow from the
pr�nc�ple of exclus�on. They apply most forc�bly to the scheme of a
perpetual exclus�on; but when we cons�der that even a part�al
exclus�on would always render the readm�ss�on of the person a
remote and precar�ous object, the observat�ons wh�ch have been
made w�ll apply nearly as fully to one case as to the other.

What are the advantages prom�sed to counterbalance these
d�sadvantages? They are represented to be: 1st, greater
�ndependence �n the mag�strate; 2d, greater secur�ty to the people.
Unless the exclus�on be perpetual, there w�ll be no pretense to �nfer
the f�rst advantage. But even �n that case, may he have no object
beyond h�s present stat�on, to wh�ch he may sacr�f�ce h�s
�ndependence? May he have no connect�ons, no fr�ends, for whom
he may sacr�f�ce �t? May he not be less w�ll�ng by a f�rm conduct, to
make personal enem�es, when he acts under the �mpress�on that a
t�me �s fast approach�ng, on the arr�val of wh�ch he not only MAY, but
MUST, be exposed to the�r resentments, upon an equal, perhaps
upon an �nfer�or, foot�ng? It �s not an easy po�nt to determ�ne whether
h�s �ndependence would be most promoted or �mpa�red by such an
arrangement.

As to the second supposed advantage, there �s st�ll greater reason to
enterta�n doubts concern�ng �t. If the exclus�on were to be perpetual,
a man of �rregular amb�t�on, of whom alone there could be reason �n
any case to enterta�n apprehens�on, would, w�th �nf�n�te reluctance,
y�eld to the necess�ty of tak�ng h�s leave forever of a post �n wh�ch h�s
pass�on for power and pre-em�nence had acqu�red the force of hab�t.
And �f he had been fortunate or adro�t enough to conc�l�ate the good-
w�ll of the people, he m�ght �nduce them to cons�der as a very od�ous
and unjust�f�able restra�nt upon themselves, a prov�s�on wh�ch was
calculated to debar them of the r�ght of g�v�ng a fresh proof of the�r
attachment to a favor�te. There may be conce�ved c�rcumstances �n
wh�ch th�s d�sgust of the people, second�ng the thwarted amb�t�on of
such a favor�te, m�ght occas�on greater danger to l�berty, than could
ever reasonably be dreaded from the poss�b�l�ty of a perpetuat�on �n



off�ce, by the voluntary suffrages of the commun�ty, exerc�s�ng a
const�tut�onal pr�v�lege.

There �s an excess of ref�nement �n the �dea of d�sabl�ng the people
to cont�nue �n off�ce men who had ent�tled themselves, �n the�r
op�n�on, to approbat�on and conf�dence; the advantages of wh�ch are
at best speculat�ve and equ�vocal, and are overbalanced by
d�sadvantages far more certa�n and dec�s�ve.

PUBLIUS.
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HAMILTON

To the People of the State of New York:

THE th�rd �ngred�ent towards const�tut�ng the v�gor of the execut�ve
author�ty, �s an adequate prov�s�on for �ts support. It �s ev�dent that,
w�thout proper attent�on to th�s art�cle, the separat�on of the execut�ve
from the leg�slat�ve department would be merely nom�nal and
nugatory. The leg�slature, w�th a d�scret�onary power over the salary
and emoluments of the Ch�ef Mag�strate, could render h�m as
obsequ�ous to the�r w�ll as they m�ght th�nk proper to make h�m. They



m�ght, �n most cases, e�ther reduce h�m by fam�ne, or tempt h�m by
largesses, to surrender at d�scret�on h�s judgment to the�r
�ncl�nat�ons. These express�ons, taken �n all the lat�tude of the terms,
would no doubt convey more than �s �ntended. There are men who
could ne�ther be d�stressed nor won �nto a sacr�f�ce of the�r duty; but
th�s stern v�rtue �s the growth of few so�ls; and �n the ma�n �t w�ll be
found that a power over a man's support �s a power over h�s w�ll. If �t
were necessary to conf�rm so pla�n a truth by facts, examples would
not be want�ng, even �n th�s country, of the �nt�m�dat�on or seduct�on
of the Execut�ve by the terrors or allurements of the pecun�ary
arrangements of the leg�slat�ve body.

It �s not easy, therefore, to commend too h�ghly the jud�c�ous
attent�on wh�ch has been pa�d to th�s subject �n the proposed
Const�tut�on. It �s there prov�ded that "The Pres�dent of the Un�ted
States shall, at stated t�mes, rece�ve for h�s serv�ces a compensat�on
WHICH SHALL NEITHER BE INCREASED NOR DIMINISHED
DURING THE PERIOD FOR WHICH HE SHALL HAVE BEEN
ELECTED; and he SHALL NOT RECEIVE WITHIN THAT PERIOD
ANY OTHER EMOLUMENT from the Un�ted States, or any of them."
It �s �mposs�ble to �mag�ne any prov�s�on wh�ch would have been
more el�g�ble than th�s. The leg�slature, on the appo�ntment of a
Pres�dent, �s once for all to declare what shall be the compensat�on
for h�s serv�ces dur�ng the t�me for wh�ch he shall have been elected.
Th�s done, they w�ll have no power to alter �t, e�ther by �ncrease or
d�m�nut�on, t�ll a new per�od of serv�ce by a new elect�on
commences. They can ne�ther weaken h�s fort�tude by operat�ng on
h�s necess�t�es, nor corrupt h�s �ntegr�ty by appeal�ng to h�s avar�ce.
Ne�ther the Un�on, nor any of �ts members, w�ll be at l�berty to g�ve,
nor w�ll he be at l�berty to rece�ve, any other emolument than that
wh�ch may have been determ�ned by the f�rst act. He can, of course,
have no pecun�ary �nducement to renounce or desert the
�ndependence �ntended for h�m by the Const�tut�on.

The last of the requ�s�tes to energy, wh�ch have been enumerated,
are competent powers. Let us proceed to cons�der those wh�ch are
proposed to be vested �n the Pres�dent of the Un�ted States.



The f�rst th�ng that offers �tself to our observat�on, �s the qual�f�ed
negat�ve of the Pres�dent upon the acts or resolut�ons of the two
houses of the leg�slature; or, �n other words, h�s power of return�ng all
b�lls w�th object�ons, to have the effect of prevent�ng the�r becom�ng
laws, unless they should afterwards be rat�f�ed by two th�rds of each
of the component members of the leg�slat�ve body.

The propens�ty of the leg�slat�ve department to �ntrude upon the
r�ghts, and to absorb the powers, of the other departments, has been
already suggested and repeated; the �nsuff�c�ency of a mere
parchment del�neat�on of the boundar�es of each, has also been
remarked upon; and the necess�ty of furn�sh�ng each w�th
const�tut�onal arms for �ts own defense, has been �nferred and
proved. From these clear and �ndub�table pr�nc�ples results the
propr�ety of a negat�ve, e�ther absolute or qual�f�ed, �n the Execut�ve,
upon the acts of the leg�slat�ve branches. W�thout the one or the
other, the former would be absolutely unable to defend h�mself
aga�nst the depredat�ons of the latter. He m�ght gradually be str�pped
of h�s author�t�es by success�ve resolut�ons, or ann�h�lated by a s�ngle
vote. And �n the one mode or the other, the leg�slat�ve and execut�ve
powers m�ght speed�ly come to be blended �n the same hands. If
even no propens�ty had ever d�scovered �tself �n the leg�slat�ve body
to �nvade the r�ghts of the Execut�ve, the rules of just reason�ng and
theoret�c propr�ety would of themselves teach us, that the one ought
not to be left to the mercy of the other, but ought to possess a
const�tut�onal and effectual power of selfdefense.

But the power �n quest�on has a further use. It not only serves as a
sh�eld to the Execut�ve, but �t furn�shes an add�t�onal secur�ty aga�nst
the enact�on of �mproper laws. It establ�shes a salutary check upon
the leg�slat�ve body, calculated to guard the commun�ty aga�nst the
effects of fact�on, prec�p�tancy, or of any �mpulse unfr�endly to the
publ�c good, wh�ch may happen to �nfluence a major�ty of that body.

The propr�ety of a negat�ve has, upon some occas�ons, been
combated by an observat�on, that �t was not to be presumed a s�ngle
man would possess more v�rtue and w�sdom than a number of men;



and that unless th�s presumpt�on should be enterta�ned, �t would be
�mproper to g�ve the execut�ve mag�strate any spec�es of control over
the leg�slat�ve body.

But th�s observat�on, when exam�ned, w�ll appear rather spec�ous
than sol�d. The propr�ety of the th�ng does not turn upon the
suppos�t�on of super�or w�sdom or v�rtue �n the Execut�ve, but upon
the suppos�t�on that the leg�slature w�ll not be �nfall�ble; that the love
of power may somet�mes betray �t �nto a d�spos�t�on to encroach
upon the r�ghts of other members of the government; that a sp�r�t of
fact�on may somet�mes pervert �ts del�berat�ons; that �mpress�ons of
the moment may somet�mes hurry �t �nto measures wh�ch �tself, on
maturer reflex�on, would condemn. The pr�mary �nducement to
conferr�ng the power �n quest�on upon the Execut�ve �s, to enable
h�m to defend h�mself; the secondary one �s to �ncrease the chances
�n favor of the commun�ty aga�nst the pass�ng of bad laws, through
haste, �nadvertence, or des�gn. The oftener the measure �s brought
under exam�nat�on, the greater the d�vers�ty �n the s�tuat�ons of those
who are to exam�ne �t, the less must be the danger of those errors
wh�ch flow from want of due del�berat�on, or of those m�ssteps wh�ch
proceed from the contag�on of some common pass�on or �nterest. It
�s far less probable, that culpable v�ews of any k�nd should �nfect all
the parts of the government at the same moment and �n relat�on to
the same object, than that they should by turns govern and m�slead
every one of them.

It may perhaps be sa�d that the power of prevent�ng bad laws
�ncludes that of prevent�ng good ones; and may be used to the one
purpose as well as to the other. But th�s object�on w�ll have l�ttle
we�ght w�th those who can properly est�mate the m�sch�efs of that
�nconstancy and mutab�l�ty �n the laws, wh�ch form the greatest
blem�sh �n the character and gen�us of our governments. They w�ll
cons�der every �nst�tut�on calculated to restra�n the excess of law-
mak�ng, and to keep th�ngs �n the same state �n wh�ch they happen
to be at any g�ven per�od, as much more l�kely to do good than harm;
because �t �s favorable to greater stab�l�ty �n the system of leg�slat�on.
The �njury wh�ch may poss�bly be done by defeat�ng a few good



laws, w�ll be amply compensated by the advantage of prevent�ng a
number of bad ones.

Nor �s th�s all. The super�or we�ght and �nfluence of the leg�slat�ve
body �n a free government, and the hazard to the Execut�ve �n a tr�al
of strength w�th that body, afford a sat�sfactory secur�ty that the
negat�ve would generally be employed w�th great caut�on; and there
would oftener be room for a charge of t�m�d�ty than of rashness �n the
exerc�se of �t. A k�ng of Great Br�ta�n, w�th all h�s tra�n of sovere�gn
attr�butes, and w�th all the �nfluence he draws from a thousand
sources, would, at th�s day, hes�tate to put a negat�ve upon the jo�nt
resolut�ons of the two houses of Parl�ament. He would not fa�l to
exert the utmost resources of that �nfluence to strangle a measure
d�sagreeable to h�m, �n �ts progress to the throne, to avo�d be�ng
reduced to the d�lemma of perm�tt�ng �t to take effect, or of r�sk�ng the
d�spleasure of the nat�on by an oppos�t�on to the sense of the
leg�slat�ve body. Nor �s �t probable, that he would ult�mately venture
to exert h�s prerogat�ves, but �n a case of man�fest propr�ety, or
extreme necess�ty. All well-�nformed men �n that k�ngdom w�ll accede
to the justness of th�s remark. A very cons�derable per�od has
elapsed s�nce the negat�ve of the crown has been exerc�sed.

If a mag�strate so powerful and so well fort�f�ed as a Br�t�sh monarch,
would have scruples about the exerc�se of the power under
cons�derat�on, how much greater caut�on may be reasonably
expected �n a Pres�dent of the Un�ted States, clothed for the short
per�od of four years w�th the execut�ve author�ty of a government
wholly and purely republ�can?

It �s ev�dent that there would be greater danger of h�s not us�ng h�s
power when necessary, than of h�s us�ng �t too often, or too much.
An argument, �ndeed, aga�nst �ts exped�ency, has been drawn from
th�s very source. It has been represented, on th�s account, as a
power od�ous �n appearance, useless �n pract�ce. But �t w�ll not
follow, that because �t m�ght be rarely exerc�sed, �t would never be
exerc�sed. In the case for wh�ch �t �s ch�efly des�gned, that of an
�mmed�ate attack upon the const�tut�onal r�ghts of the Execut�ve, or �n



a case �n wh�ch the publ�c good was ev�dently and palpably
sacr�f�ced, a man of tolerable f�rmness would ava�l h�mself of h�s
const�tut�onal means of defense, and would l�sten to the admon�t�ons
of duty and respons�b�l�ty. In the former suppos�t�on, h�s fort�tude
would be st�mulated by h�s �mmed�ate �nterest �n the power of h�s
off�ce; �n the latter, by the probab�l�ty of the sanct�on of h�s
const�tuents, who, though they would naturally �ncl�ne to the
leg�slat�ve body �n a doubtful case, would hardly suffer the�r part�al�ty
to delude them �n a very pla�n case. I speak now w�th an eye to a
mag�strate possess�ng only a common share of f�rmness. There are
men who, under any c�rcumstances, w�ll have the courage to do the�r
duty at every hazard.

But the convent�on have pursued a mean �n th�s bus�ness, wh�ch w�ll
both fac�l�tate the exerc�se of the power vested �n th�s respect �n the
execut�ve mag�strate, and make �ts eff�cacy to depend on the sense
of a cons�derable part of the leg�slat�ve body. Instead of an absolute
negat�ve, �t �s proposed to g�ve the Execut�ve the qual�f�ed negat�ve
already descr�bed. Th�s �s a power wh�ch would be much more
read�ly exerc�sed than the other. A man who m�ght be afra�d to defeat
a law by h�s s�ngle VETO, m�ght not scruple to return �t for
recons�derat�on; subject to be�ng f�nally rejected only �n the event of
more than one th�rd of each house concurr�ng �n the suff�c�ency of h�s
object�ons. He would be encouraged by the reflect�on, that �f h�s
oppos�t�on should preva�l, �t would embark �n �t a very respectable
proport�on of the leg�slat�ve body, whose �nfluence would be un�ted
w�th h�s �n support�ng the propr�ety of h�s conduct �n the publ�c
op�n�on. A d�rect and categor�cal negat�ve has someth�ng �n the
appearance of �t more harsh, and more apt to �rr�tate, than the mere
suggest�on of argumentat�ve object�ons to be approved or
d�sapproved by those to whom they are addressed. In proport�on as
�t would be less apt to offend, �t would be more apt to be exerc�sed;
and for th�s very reason, �t may �n pract�ce be found more effectual. It
�s to be hoped that �t w�ll not often happen that �mproper v�ews w�ll
govern so large a proport�on as two th�rds of both branches of the
leg�slature at the same t�me; and th�s, too, �n sp�te of the
counterpos�ng we�ght of the Execut�ve. It �s at any rate far less



probable that th�s should be the case, than that such v�ews should
ta�nt the resolut�ons and conduct of a bare major�ty. A power of th�s
nature �n the Execut�ve, w�ll often have a s�lent and unperce�ved,
though forc�ble, operat�on. When men, engaged �n unjust�f�able
pursu�ts, are aware that obstruct�ons may come from a quarter wh�ch
they cannot control, they w�ll often be restra�ned by the bare
apprehens�on of oppos�t�on, from do�ng what they would w�th
eagerness rush �nto, �f no such external �mped�ments were to be
feared.

Th�s qual�f�ed negat�ve, as has been elsewhere remarked, �s �n th�s
State vested �n a counc�l, cons�st�ng of the governor, w�th the
chancellor and judges of the Supreme Court, or any two of them. It
has been freely employed upon a var�ety of occas�ons, and
frequently w�th success. And �ts ut�l�ty has become so apparent, that
persons who, �n comp�l�ng the Const�tut�on, were v�olent opposers of
�t, have from exper�ence become �ts declared adm�rers.1

I have �n another place remarked, that the convent�on, �n the
format�on of th�s part of the�r plan, had departed from the model of
the const�tut�on of th�s State, �n favor of that of Massachusetts. Two
strong reasons may be �mag�ned for th�s preference. One �s that the
judges, who are to be the �nterpreters of the law, m�ght rece�ve an
�mproper b�as, from hav�ng g�ven a prev�ous op�n�on �n the�r
rev�s�onary capac�t�es; the other �s that by be�ng often assoc�ated
w�th the Execut�ve, they m�ght be �nduced to embark too far �n the
pol�t�cal v�ews of that mag�strate, and thus a dangerous comb�nat�on
m�ght by degrees be cemented between the execut�ve and jud�c�ary
departments. It �s �mposs�ble to keep the judges too d�st�nct from
every other avocat�on than that of expound�ng the laws. It �s
pecul�arly dangerous to place them �n a s�tuat�on to be e�ther
corrupted or �nfluenced by the Execut�ve.

PUBLIUS.

1 Mr. Abraham Yates, a warm opponent of the plan of the convent�on
�s of th�s number.
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HAMILTON

To the People of the State of New York:

THE Pres�dent of the Un�ted States �s to be "commander-�n-ch�ef of
the army and navy of the Un�ted States, and of the m�l�t�a of the
several States WHEN CALLED INTO THE ACTUAL SERVICE of the
Un�ted States." The propr�ety of th�s prov�s�on �s so ev�dent �n �tself,
and �t �s, at the same t�me, so consonant to the precedents of the
State const�tut�ons �n general, that l�ttle need be sa�d to expla�n or
enforce �t. Even those of them wh�ch have, �n other respects,
coupled the ch�ef mag�strate w�th a counc�l, have for the most part
concentrated the m�l�tary author�ty �n h�m alone. Of all the cares or
concerns of government, the d�rect�on of war most pecul�arly
demands those qual�t�es wh�ch d�st�ngu�sh the exerc�se of power by
a s�ngle hand. The d�rect�on of war �mpl�es the d�rect�on of the
common strength; and the power of d�rect�ng and employ�ng the
common strength, forms a usual and essent�al part �n the def�n�t�on
of the execut�ve author�ty.

"The Pres�dent may requ�re the op�n�on, �n wr�t�ng, of the pr�nc�pal
off�cer �n each of the execut�ve departments, upon any subject
relat�ng to the dut�es of the�r respect�ve off�cers." Th�s I cons�der as a



mere redundancy �n the plan, as the r�ght for wh�ch �t prov�des would
result of �tself from the off�ce.

He �s also to be author�zed to grant "repr�eves and pardons for
offenses aga�nst the Un�ted States, EXCEPT IN CASES OF
IMPEACHMENT." Human�ty and good pol�cy consp�re to d�ctate, that
the ben�gn prerogat�ve of pardon�ng should be as l�ttle as poss�ble
fettered or embarrassed. The cr�m�nal code of every country
partakes so much of necessary sever�ty, that w�thout an easy access
to except�ons �n favor of unfortunate gu�lt, just�ce would wear a
countenance too sangu�nary and cruel. As the sense of respons�b�l�ty
�s always strongest, �n proport�on as �t �s und�v�ded, �t may be �nferred
that a s�ngle man would be most ready to attend to the force of those
mot�ves wh�ch m�ght plead for a m�t�gat�on of the r�gor of the law, and
least apt to y�eld to cons�derat�ons wh�ch were calculated to shelter a
f�t object of �ts vengeance. The reflect�on that the fate of a fellow-
creature depended on h�s sole f�at, would naturally �nsp�re
scrupulousness and caut�on; the dread of be�ng accused of
weakness or conn�vance, would beget equal c�rcumspect�on, though
of a d�fferent k�nd. On the other hand, as men generally der�ve
conf�dence from the�r numbers, they m�ght often encourage each
other �n an act of obduracy, and m�ght be less sens�ble to the
apprehens�on of susp�c�on or censure for an �njud�c�ous or affected
clemency. On these accounts, one man appears to be a more
el�g�ble d�spenser of the mercy of government, than a body of men.

The exped�ency of vest�ng the power of pardon�ng �n the Pres�dent
has, �f I m�stake not, been only contested �n relat�on to the cr�me of
treason. Th�s, �t has been urged, ought to have depended upon the
assent of one, or both, of the branches of the leg�slat�ve body. I shall
not deny that there are strong reasons to be ass�gned for requ�r�ng �n
th�s part�cular the concurrence of that body, or of a part of �t. As
treason �s a cr�me levelled at the �mmed�ate be�ng of the soc�ety,
when the laws have once ascerta�ned the gu�lt of the offender, there
seems a f�tness �n referr�ng the exped�ency of an act of mercy
towards h�m to the judgment of the leg�slature. And th�s ought the
rather to be the case, as the suppos�t�on of the conn�vance of the



Ch�ef Mag�strate ought not to be ent�rely excluded. But there are also
strong object�ons to such a plan. It �s not to be doubted, that a s�ngle
man of prudence and good sense �s better f�tted, �n del�cate
conjunctures, to balance the mot�ves wh�ch may plead for and
aga�nst the rem�ss�on of the pun�shment, than any numerous body
whatever. It deserves part�cular attent�on, that treason w�ll often be
connected w�th sed�t�ons wh�ch embrace a large proport�on of the
commun�ty; as lately happened �n Massachusetts. In every such
case, we m�ght expect to see the representat�on of the people
ta�nted w�th the same sp�r�t wh�ch had g�ven b�rth to the offense. And
when part�es were pretty equally matched, the secret sympathy of
the fr�ends and favorers of the condemned person, ava�l�ng �tself of
the good-nature and weakness of others, m�ght frequently bestow
�mpun�ty where the terror of an example was necessary. On the
other hand, when the sed�t�on had proceeded from causes wh�ch
had �nflamed the resentments of the major party, they m�ght often be
found obst�nate and �nexorable, when pol�cy demanded a conduct of
forbearance and clemency. But the pr�nc�pal argument for repos�ng
the power of pardon�ng �n th�s case to the Ch�ef Mag�strate �s th�s: �n
seasons of �nsurrect�on or rebell�on, there are often cr�t�cal moments,
when a wellt�med offer of pardon to the �nsurgents or rebels may
restore the tranqu�ll�ty of the commonwealth; and wh�ch, �f suffered to
pass un�mproved, �t may never be poss�ble afterwards to recall. The
d�latory process of conven�ng the leg�slature, or one of �ts branches,
for the purpose of obta�n�ng �ts sanct�on to the measure, would
frequently be the occas�on of lett�ng sl�p the golden opportun�ty. The
loss of a week, a day, an hour, may somet�mes be fatal. If �t should
be observed, that a d�scret�onary power, w�th a v�ew to such
cont�ngenc�es, m�ght be occas�onally conferred upon the Pres�dent, �t
may be answered �n the f�rst place, that �t �s quest�onable, whether, �n
a l�m�ted Const�tut�on, that power could be delegated by law; and �n
the second place, that �t would generally be �mpol�t�c beforehand to
take any step wh�ch m�ght hold out the prospect of �mpun�ty. A
proceed�ng of th�s k�nd, out of the usual course, would be l�kely to be
construed �nto an argument of t�m�d�ty or of weakness, and would
have a tendency to embolden gu�lt.
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The Treaty-Mak�ng Power of the Execut�ve

For the Independent Journal.

HAMILTON

To the People of the State of New York:

THE Pres�dent �s to have power, "by and w�th the adv�ce and
consent of the Senate, to make treat�es, prov�ded two th�rds of the
senators present concur."

Though th�s prov�s�on has been assa�led, on d�fferent grounds, w�th
no small degree of vehemence, I scruple not to declare my f�rm
persuas�on, that �t �s one of the best d�gested and most
unexcept�onable parts of the plan. One ground of object�on �s the
tr�te top�c of the �nterm�xture of powers; some contend�ng that the
Pres�dent ought alone to possess the power of mak�ng treat�es;
others, that �t ought to have been exclus�vely depos�ted �n the
Senate. Another source of object�on �s der�ved from the small
number of persons by whom a treaty may be made. Of those who
espouse th�s object�on, a part are of op�n�on that the House of
Representat�ves ought to have been assoc�ated �n the bus�ness,
wh�le another part seem to th�nk that noth�ng more was necessary
than to have subst�tuted two th�rds of ALL the members of the
Senate, to two th�rds of the members PRESENT. As I flatter myself



the observat�ons made �n a preced�ng number upon th�s part of the
plan must have suff�ced to place �t, to a d�scern�ng eye, �n a very
favorable l�ght, I shall here content myself w�th offer�ng only some
supplementary remarks, pr�nc�pally w�th a v�ew to the object�ons
wh�ch have been just stated.

W�th regard to the �nterm�xture of powers, I shall rely upon the
explanat�ons already g�ven �n other places, of the true sense of the
rule upon wh�ch that object�on �s founded; and shall take �t for
granted, as an �nference from them, that the un�on of the Execut�ve
w�th the Senate, �n the art�cle of treat�es, �s no �nfr�ngement of that
rule. I venture to add, that the part�cular nature of the power of
mak�ng treat�es �nd�cates a pecul�ar propr�ety �n that un�on. Though
several wr�ters on the subject of government place that power �n the
class of execut�ve author�t�es, yet th�s �s ev�dently an arb�trary
d�spos�t�on; for �f we attend carefully to �ts operat�on, �t w�ll be found
to partake more of the leg�slat�ve than of the execut�ve character,
though �t does not seem str�ctly to fall w�th�n the def�n�t�on of e�ther of
them. The essence of the leg�slat�ve author�ty �s to enact laws, or, �n
other words, to prescr�be rules for the regulat�on of the soc�ety; wh�le
the execut�on of the laws, and the employment of the common
strength, e�ther for th�s purpose or for the common defense, seem to
compr�se all the funct�ons of the execut�ve mag�strate. The power of
mak�ng treat�es �s, pla�nly, ne�ther the one nor the other. It relates
ne�ther to the execut�on of the subs�st�ng laws, nor to the enact�on of
new ones; and st�ll less to an exert�on of the common strength. Its
objects are CONTRACTS w�th fore�gn nat�ons, wh�ch have the force
of law, but der�ve �t from the obl�gat�ons of good fa�th. They are not
rules prescr�bed by the sovere�gn to the subject, but agreements
between sovere�gn and sovere�gn. The power �n quest�on seems
therefore to form a d�st�nct department, and to belong, properly,
ne�ther to the leg�slat�ve nor to the execut�ve. The qual�t�es
elsewhere deta�led as �nd�spensable �n the management of fore�gn
negot�at�ons, po�nt out the Execut�ve as the most f�t agent �n those
transact�ons; wh�le the vast �mportance of the trust, and the
operat�on of treat�es as laws, plead strongly for the part�c�pat�on of



the whole or a port�on of the leg�slat�ve body �n the off�ce of mak�ng
them.

However proper or safe �t may be �n governments where the
execut�ve mag�strate �s an hered�tary monarch, to comm�t to h�m the
ent�re power of mak�ng treat�es, �t would be utterly unsafe and
�mproper to �ntrust that power to an elect�ve mag�strate of four years'
durat�on. It has been remarked, upon another occas�on, and the
remark �s unquest�onably just, that an hered�tary monarch, though
often the oppressor of h�s people, has personally too much stake �n
the government to be �n any mater�al danger of be�ng corrupted by
fore�gn powers. But a man ra�sed from the stat�on of a pr�vate c�t�zen
to the rank of ch�ef mag�strate, possessed of a moderate or slender
fortune, and look�ng forward to a per�od not very remote when he
may probably be obl�ged to return to the stat�on from wh�ch he was
taken, m�ght somet�mes be under temptat�ons to sacr�f�ce h�s duty to
h�s �nterest, wh�ch �t would requ�re superlat�ve v�rtue to w�thstand. An
avar�c�ous man m�ght be tempted to betray the �nterests of the state
to the acqu�s�t�on of wealth. An amb�t�ous man m�ght make h�s own
aggrand�zement, by the a�d of a fore�gn power, the pr�ce of h�s
treachery to h�s const�tuents. The h�story of human conduct does not
warrant that exalted op�n�on of human v�rtue wh�ch would make �t
w�se �n a nat�on to comm�t �nterests of so del�cate and momentous a
k�nd, as those wh�ch concern �ts �ntercourse w�th the rest of the
world, to the sole d�sposal of a mag�strate created and
c�rcumstanced as would be a Pres�dent of the Un�ted States.

To have �ntrusted the power of mak�ng treat�es to the Senate alone,
would have been to rel�nqu�sh the benef�ts of the const�tut�onal
agency of the Pres�dent �n the conduct of fore�gn negot�at�ons. It �s
true that the Senate would, �n that case, have the opt�on of
employ�ng h�m �n th�s capac�ty, but they would also have the opt�on
of lett�ng �t alone, and p�que or cabal m�ght �nduce the latter rather
than the former. Bes�des th�s, the m�n�ster�al servant of the Senate
could not be expected to enjoy the conf�dence and respect of fore�gn
powers �n the same degree w�th the const�tut�onal representat�ves of
the nat�on, and, of course, would not be able to act w�th an equal



degree of we�ght or eff�cacy. Wh�le the Un�on would, from th�s cause,
lose a cons�derable advantage �n the management of �ts external
concerns, the people would lose the add�t�onal secur�ty wh�ch would
result from the co-operat�on of the Execut�ve. Though �t would be
�mprudent to conf�de �n h�m solely so �mportant a trust, yet �t cannot
be doubted that h�s part�c�pat�on would mater�ally add to the safety of
the soc�ety. It must �ndeed be clear to a demonstrat�on that the jo�nt
possess�on of the power �n quest�on, by the Pres�dent and Senate,
would afford a greater prospect of secur�ty, than the separate
possess�on of �t by e�ther of them. And whoever has maturely
we�ghed the c�rcumstances wh�ch must concur �n the appo�ntment of
a Pres�dent, w�ll be sat�sf�ed that the off�ce w�ll always b�d fa�r to be
f�lled by men of such characters as to render the�r concurrence �n the
format�on of treat�es pecul�arly des�rable, as well on the score of
w�sdom, as on that of �ntegr�ty.

The remarks made �n a former number, wh�ch have been alluded to
�n another part of th�s paper, w�ll apply w�th conclus�ve force aga�nst
the adm�ss�on of the House of Representat�ves to a share �n the
format�on of treat�es. The fluctuat�ng and, tak�ng �ts future �ncrease
�nto the account, the mult�tud�nous compos�t�on of that body, forb�d
us to expect �n �t those qual�t�es wh�ch are essent�al to the proper
execut�on of such a trust. Accurate and comprehens�ve knowledge of
fore�gn pol�t�cs; a steady and systemat�c adherence to the same
v�ews; a n�ce and un�form sens�b�l�ty to nat�onal character; dec�s�on,
SECRECY, and despatch, are �ncompat�ble w�th the gen�us of a body
so var�able and so numerous. The very compl�cat�on of the bus�ness,
by �ntroduc�ng a necess�ty of the concurrence of so many d�fferent
bod�es, would of �tself afford a sol�d object�on. The greater frequency
of the calls upon the House of Representat�ves, and the greater
length of t�me wh�ch �t would often be necessary to keep them
together when convened, to obta�n the�r sanct�on �n the progress�ve
stages of a treaty, would be a source of so great �nconven�ence and
expense as alone ought to condemn the project.

The only object�on wh�ch rema�ns to be canvassed, �s that wh�ch
would subst�tute the proport�on of two th�rds of all the members



compos�ng the senator�al body, to that of two th�rds of the members
PRESENT. It has been shown, under the second head of our
�nqu�r�es, that all prov�s�ons wh�ch requ�re more than the major�ty of
any body to �ts resolut�ons, have a d�rect tendency to embarrass the
operat�ons of the government, and an �nd�rect one to subject the
sense of the major�ty to that of the m�nor�ty. Th�s cons�derat�on
seems suff�c�ent to determ�ne our op�n�on, that the convent�on have
gone as far �n the endeavor to secure the advantage of numbers �n
the format�on of treat�es as could have been reconc�led e�ther w�th
the act�v�ty of the publ�c counc�ls or w�th a reasonable regard to the
major sense of the commun�ty. If two th�rds of the whole number of
members had been requ�red, �t would, �n many cases, from the non-
attendance of a part, amount �n pract�ce to a necess�ty of unan�m�ty.
And the h�story of every pol�t�cal establ�shment �n wh�ch th�s pr�nc�ple
has preva�led, �s a h�story of �mpotence, perplex�ty, and d�sorder.
Proofs of th�s pos�t�on m�ght be adduced from the examples of the
Roman Tr�bunesh�p, the Pol�sh D�et, and the States-General of the
Netherlands, d�d not an example at home render fore�gn precedents
unnecessary.

To requ�re a f�xed proport�on of the whole body would not, �n all
probab�l�ty, contr�bute to the advantages of a numerous agency,
better then merely to requ�re a proport�on of the attend�ng members.
The former, by mak�ng a determ�nate number at all t�mes requ�s�te to
a resolut�on, d�m�n�shes the mot�ves to punctual attendance. The
latter, by mak�ng the capac�ty of the body to depend on a
PROPORTION wh�ch may be var�ed by the absence or presence of
a s�ngle member, has the contrary effect. And as, by promot�ng
punctual�ty, �t tends to keep the body complete, there �s great
l�kel�hood that �ts resolut�ons would generally be d�ctated by as great
a number �n th�s case as �n the other; wh�le there would be much
fewer occas�ons of delay. It ought not to be forgotten that, under the
ex�st�ng Confederat�on, two members MAY, and usually DO,
represent a State; whence �t happens that Congress, who now are
solely �nvested w�th ALL THE POWERS of the Un�on, rarely cons�st
of a greater number of persons than would compose the �ntended
Senate. If we add to th�s, that as the members vote by States, and



that where there �s only a s�ngle member present from a State, h�s
vote �s lost, �t w�ll just�fy a suppos�t�on that the act�ve vo�ces �n the
Senate, where the members are to vote �nd�v�dually, would rarely fall
short �n number of the act�ve vo�ces �n the ex�st�ng Congress. When,
�n add�t�on to these cons�derat�ons, we take �nto v�ew the co-
operat�on of the Pres�dent, we shall not hes�tate to �nfer that the
people of Amer�ca would have greater secur�ty aga�nst an �mproper
use of the power of mak�ng treat�es, under the new Const�tut�on, than
they now enjoy under the Confederat�on. And when we proceed st�ll
one step further, and look forward to the probable augmentat�on of
the Senate, by the erect�on of new States, we shall not only perce�ve
ample ground of conf�dence �n the suff�c�ency of the members to
whose agency that power w�ll be �ntrusted, but we shall probably be
led to conclude that a body more numerous than the Senate would
be l�kely to become, would be very l�ttle f�t for the proper d�scharge of
the trust.
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THE Pres�dent �s "to NOMINATE, and, by and w�th the adv�ce and
consent of the Senate, to appo�nt ambassadors, other publ�c
m�n�sters and consuls, judges of the Supreme Court, and all other
off�cers of the Un�ted States whose appo�ntments are not otherw�se
prov�ded for �n the Const�tut�on. But the Congress may by law vest
the appo�ntment of such �nfer�or off�cers as they th�nk proper, �n the
Pres�dent alone, or �n the courts of law, or �n the heads of
departments. The Pres�dent shall have power to f�ll up ALL
VACANCIES wh�ch may happen DURING THE RECESS OF THE
SENATE, by grant�ng comm�ss�ons wh�ch shall EXPIRE at the end of
the�r next sess�on."

It has been observed �n a former paper, that "the true test of a good
government �s �ts apt�tude and tendency to produce a good
adm�n�strat�on." If the justness of th�s observat�on be adm�tted, the
mode of appo�nt�ng the off�cers of the Un�ted States conta�ned �n the
forego�ng clauses, must, when exam�ned, be allowed to be ent�tled
to part�cular commendat�on. It �s not easy to conce�ve a plan better
calculated than th�s to promote a jud�c�ous cho�ce of men for f�ll�ng
the off�ces of the Un�on; and �t w�ll not need proof, that on th�s po�nt
must essent�ally depend the character of �ts adm�n�strat�on.

It w�ll be agreed on all hands, that the power of appo�ntment, �n
ord�nary cases, ought to be mod�f�ed �n one of three ways. It ought
e�ther to be vested �n a s�ngle man, or �n a SELECT assembly of a
moderate number; or �n a s�ngle man, w�th the concurrence of such
an assembly. The exerc�se of �t by the people at large w�ll be read�ly
adm�tted to be �mpract�cable; as wa�v�ng every other cons�derat�on, �t
would leave them l�ttle t�me to do anyth�ng else. When, therefore,
ment�on �s made �n the subsequent reason�ngs of an assembly or
body of men, what �s sa�d must be understood to relate to a select
body or assembly, of the descr�pt�on already g�ven. The people
collect�vely, from the�r number and from the�r d�spersed s�tuat�on,
cannot be regulated �n the�r movements by that systemat�c sp�r�t of
cabal and �ntr�gue, wh�ch w�ll be urged as the ch�ef object�ons to
repos�ng the power �n quest�on �n a body of men.



Those who have themselves reflected upon the subject, or who have
attended to the observat�ons made �n other parts of these papers, �n
relat�on to the appo�ntment of the Pres�dent, w�ll, I presume, agree to
the pos�t�on, that there would always be great probab�l�ty of hav�ng
the place suppl�ed by a man of ab�l�t�es, at least respectable.
Prem�s�ng th�s, I proceed to lay �t down as a rule, that one man of
d�scernment �s better f�tted to analyze and est�mate the pecul�ar
qual�t�es adapted to part�cular off�ces, than a body of men of equal or
perhaps even of super�or d�scernment.

The sole and und�v�ded respons�b�l�ty of one man w�ll naturally beget
a l�vel�er sense of duty and a more exact regard to reputat�on. He
w�ll, on th�s account, feel h�mself under stronger obl�gat�ons, and
more �nterested to �nvest�gate w�th care the qual�t�es requ�s�te to the
stat�ons to be f�lled, and to prefer w�th �mpart�al�ty the persons who
may have the fa�rest pretens�ons to them. He w�ll have FEWER
personal attachments to grat�fy, than a body of men who may each
be supposed to have an equal number; and w�ll be so much the less
l�able to be m�sled by the sent�ments of fr�endsh�p and of affect�on. A
s�ngle well-d�rected man, by a s�ngle understand�ng, cannot be
d�stracted and warped by that d�vers�ty of v�ews, feel�ngs, and
�nterests, wh�ch frequently d�stract and warp the resolut�ons of a
collect�ve body. There �s noth�ng so apt to ag�tate the pass�ons of
mank�nd as personal cons�derat�ons whether they relate to ourselves
or to others, who are to be the objects of our cho�ce or preference.
Hence, �n every exerc�se of the power of appo�nt�ng to off�ces, by an
assembly of men, we must expect to see a full d�splay of all the
pr�vate and party l�k�ngs and d�sl�kes, part�al�t�es and ant�path�es,
attachments and an�mos�t�es, wh�ch are felt by those who compose
the assembly. The cho�ce wh�ch may at any t�me happen to be made
under such c�rcumstances, w�ll of course be the result e�ther of a
v�ctory ga�ned by one party over the other, or of a comprom�se
between the part�es. In e�ther case, the �ntr�ns�c mer�t of the
cand�date w�ll be too often out of s�ght. In the f�rst, the qual�f�cat�ons
best adapted to un�t�ng the suffrages of the party, w�ll be more
cons�dered than those wh�ch f�t the person for the stat�on. In the last,
the coal�t�on w�ll commonly turn upon some �nterested equ�valent:



"G�ve us the man we w�sh for th�s off�ce, and you shall have the one
you w�sh for that." Th�s w�ll be the usual cond�t�on of the barga�n. And
�t w�ll rarely happen that the advancement of the publ�c serv�ce w�ll
be the pr�mary object e�ther of party v�ctor�es or of party negot�at�ons.

The truth of the pr�nc�ples here advanced seems to have been felt by
the most �ntell�gent of those who have found fault w�th the prov�s�on
made, �n th�s respect, by the convent�on. They contend that the
Pres�dent ought solely to have been author�zed to make the
appo�ntments under the federal government. But �t �s easy to show,
that every advantage to be expected from such an arrangement
would, �n substance, be der�ved from the power of NOMINATION,
wh�ch �s proposed to be conferred upon h�m; wh�le several
d�sadvantages wh�ch m�ght attend the absolute power of
appo�ntment �n the hands of that off�cer would be avo�ded. In the act
of nom�nat�on, h�s judgment alone would be exerc�sed; and as �t
would be h�s sole duty to po�nt out the man who, w�th the
approbat�on of the Senate, should f�ll an off�ce, h�s respons�b�l�ty
would be as complete as �f he were to make the f�nal appo�ntment.
There can, �n th�s v�ew, be no d�fference others, who are to be the
objects of our cho�ce or preference. Hence, �n every exerc�se of the
power of appo�nt�ng to off�ces, by an assembly of men, we must
expect to see a full d�splay of all the pr�vate and party l�k�ngs and
d�sl�kes, part�al�t�es and ant�path�es, attachments and an�mos�t�es,
wh�ch are felt by those who compose the assembly. The cho�ce
wh�ch may at any t�me happen to be made under such
c�rcumstances, w�ll of course be the result e�ther of a v�ctory ga�ned
by one party over the other, or of a comprom�se between the part�es.
In e�ther case, the �ntr�ns�c mer�t of the cand�date w�ll be too often out
of s�ght. In the f�rst, the qual�f�cat�ons best adapted to un�t�ng the
suffrages of the party, w�ll be more cons�dered than those wh�ch f�t
the person for the stat�on. In the last, the coal�t�on w�ll commonly turn
upon some �nterested equ�valent: "G�ve us the man we w�sh for th�s
off�ce, and you shall have the one you w�sh for that." Th�s w�ll be the
usual cond�t�on of the barga�n. And �t w�ll rarely happen that the
advancement of the publ�c serv�ce w�ll be the pr�mary object e�ther of
party v�ctor�es or of party negot�at�ons.



The truth of the pr�nc�ples here advanced seems to have been felt by
the most �ntell�gent of those who have found fault w�th the prov�s�on
made, �n th�s respect, by the convent�on. They contend that the
Pres�dent ought solely to have been author�zed to make the
appo�ntments under the federal government. But �t �s easy to show,
that every advantage to be expected from such an arrangement
would, �n substance, be der�ved from the power of NOMINATION,
wh�ch �s proposed to be conferred upon h�m; wh�le several
d�sadvantages wh�ch m�ght attend the absolute power of
appo�ntment �n the hands of that off�cer would be avo�ded. In the act
of nom�nat�on, h�s judgment alone would be exerc�sed; and as �t
would be h�s sole duty to po�nt out the man who, w�th the
approbat�on of the Senate, should f�ll an off�ce, h�s respons�b�l�ty
would be as complete as �f he were to make the f�nal appo�ntment.
There can, �n th�s v�ew, be no d�fference between nom�nat�ng and
appo�nt�ng. The same mot�ves wh�ch would �nfluence a proper
d�scharge of h�s duty �n one case, would ex�st �n the other. And as no
man could be appo�nted but on h�s prev�ous nom�nat�on, every man
who m�ght be appo�nted would be, �n fact, h�s cho�ce.

But m�ght not h�s nom�nat�on be overruled? I grant �t m�ght, yet th�s
could only be to make place for another nom�nat�on by h�mself. The
person ult�mately appo�nted must be the object of h�s preference,
though perhaps not �n the f�rst degree. It �s also not very probable
that h�s nom�nat�on would often be overruled. The Senate could not
be tempted, by the preference they m�ght feel to another, to reject
the one proposed; because they could not assure themselves, that
the person they m�ght w�sh would be brought forward by a second or
by any subsequent nom�nat�on. They could not even be certa�n, that
a future nom�nat�on would present a cand�date �n any degree more
acceptable to them; and as the�r d�ssent m�ght cast a k�nd of st�gma
upon the �nd�v�dual rejected, and m�ght have the appearance of a
reflect�on upon the judgment of the ch�ef mag�strate, �t �s not l�kely
that the�r sanct�on would often be refused, where there were not
spec�al and strong reasons for the refusal.



To what purpose then requ�re the co-operat�on of the Senate? I
answer, that the necess�ty of the�r concurrence would have a
powerful, though, �n general, a s�lent operat�on. It would be an
excellent check upon a sp�r�t of favor�t�sm �n the Pres�dent, and
would tend greatly to prevent the appo�ntment of unf�t characters
from State prejud�ce, from fam�ly connect�on, from personal
attachment, or from a v�ew to popular�ty. In add�t�on to th�s, �t would
be an eff�cac�ous source of stab�l�ty �n the adm�n�strat�on.

It w�ll read�ly be comprehended, that a man who had h�mself the sole
d�spos�t�on of off�ces, would be governed much more by h�s pr�vate
�ncl�nat�ons and �nterests, than when he was bound to subm�t the
propr�ety of h�s cho�ce to the d�scuss�on and determ�nat�on of a
d�fferent and �ndependent body, and that body an ent�re branch of
the leg�slature. The poss�b�l�ty of reject�on would be a strong mot�ve
to care �n propos�ng. The danger to h�s own reputat�on, and, �n the
case of an elect�ve mag�strate, to h�s pol�t�cal ex�stence, from
betray�ng a sp�r�t of favor�t�sm, or an unbecom�ng pursu�t of
popular�ty, to the observat�on of a body whose op�n�on would have
great we�ght �n form�ng that of the publ�c, could not fa�l to operate as
a barr�er to the one and to the other. He would be both ashamed and
afra�d to br�ng forward, for the most d�st�ngu�shed or lucrat�ve
stat�ons, cand�dates who had no other mer�t than that of com�ng from
the same State to wh�ch he part�cularly belonged, or of be�ng �n
some way or other personally all�ed to h�m, or of possess�ng the
necessary �ns�gn�f�cance and pl�ancy to render them the obsequ�ous
�nstruments of h�s pleasure.

To th�s reason�ng �t has been objected that the Pres�dent, by the
�nfluence of the power of nom�nat�on, may secure the compla�sance
of the Senate to h�s v�ews. Th�s suppos�t�on of un�versal venalty �n
human nature �s l�ttle less an error �n pol�t�cal reason�ng, than the
suppos�t�on of un�versal rect�tude. The �nst�tut�on of delegated power
�mpl�es, that there �s a port�on of v�rtue and honor among mank�nd,
wh�ch may be a reasonable foundat�on of conf�dence; and
exper�ence just�f�es the theory. It has been found to ex�st �n the most
corrupt per�ods of the most corrupt governments. The venalty of the



Br�t�sh House of Commons has been long a top�c of accusat�on
aga�nst that body, �n the country to wh�ch they belong as well as �n
th�s; and �t cannot be doubted that the charge �s, to a cons�derable
extent, well founded. But �t �s as l�ttle to be doubted, that there �s
always a large proport�on of the body, wh�ch cons�sts of �ndependent
and publ�c-sp�r�ted men, who have an �nfluent�al we�ght �n the
counc�ls of the nat�on. Hence �t �s (the present re�gn not excepted)
that the sense of that body �s often seen to control the �ncl�nat�ons of
the monarch, both w�th regard to men and to measures. Though �t
m�ght therefore be allowable to suppose that the Execut�ve m�ght
occas�onally �nfluence some �nd�v�duals �n the Senate, yet the
suppos�t�on, that he could �n general purchase the �ntegr�ty of the
whole body, would be forced and �mprobable. A man d�sposed to
v�ew human nature as �t �s, w�thout e�ther flatter�ng �ts v�rtues or
exaggerat�ng �ts v�ces, w�ll see suff�c�ent ground of conf�dence �n the
prob�ty of the Senate, to rest sat�sf�ed, not only that �t w�ll be
�mpract�cable to the Execut�ve to corrupt or seduce a major�ty of �ts
members, but that the necess�ty of �ts co-operat�on, �n the bus�ness
of appo�ntments, w�ll be a cons�derable and salutary restra�nt upon
the conduct of that mag�strate. Nor �s the �ntegr�ty of the Senate the
only rel�ance. The Const�tut�on has prov�ded some �mportant guards
aga�nst the danger of execut�ve �nfluence upon the leg�slat�ve body: �t
declares that "No senator or representat�ve shall dur�ng the t�me
FOR WHICH HE WAS ELECTED, be appo�nted to any c�v�l off�ce
under the Un�ted States, wh�ch shall have been created, or the
emoluments whereof shall have been �ncreased, dur�ng such t�me;
and no person, hold�ng any off�ce under the Un�ted States, shall be a
member of e�ther house dur�ng h�s cont�nuance �n off�ce."
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IT HAS been ment�oned as one of the advantages to be expected
from the co-operat�on of the Senate, �n the bus�ness of
appo�ntments, that �t would contr�bute to the stab�l�ty of the
adm�n�strat�on. The consent of that body would be necessary to
d�splace as well as to appo�nt. A change of the Ch�ef Mag�strate,
therefore, would not occas�on so v�olent or so general a revolut�on �n
the off�cers of the government as m�ght be expected, �f he were the
sole d�sposer of off�ces. Where a man �n any stat�on had g�ven
sat�sfactory ev�dence of h�s f�tness for �t, a new Pres�dent would be
restra�ned from attempt�ng a change �n favor of a person more
agreeable to h�m, by the apprehens�on that a d�scountenance of the
Senate m�ght frustrate the attempt, and br�ng some degree of
d�scred�t upon h�mself. Those who can best est�mate the value of a
steady adm�n�strat�on, w�ll be most d�sposed to pr�ze a prov�s�on
wh�ch connects the off�c�al ex�stence of publ�c men w�th the
approbat�on or d�sapprobat�on of that body wh�ch, from the greater
permanency of �ts own compos�t�on, w�ll �n all probab�l�ty be less
subject to �nconstancy than any other member of the government.

To th�s un�on of the Senate w�th the Pres�dent, �n the art�cle of
appo�ntments, �t has �n some cases been suggested that �t would
serve to g�ve the Pres�dent an undue �nfluence over the Senate, and



�n others that �t would have an oppos�te tendency, a strong proof that
ne�ther suggest�on �s true.

To state the f�rst �n �ts proper form, �s to refute �t. It amounts to th�s:
the Pres�dent would have an �mproper INFLUENCE OVER the
Senate, because the Senate would have the power of
RESTRAINING h�m. Th�s �s an absurd�ty �n terms. It cannot adm�t of
a doubt that the ent�re power of appo�ntment would enable h�m much
more effectually to establ�sh a dangerous emp�re over that body,
than a mere power of nom�nat�on subject to the�r control.

Let us take a v�ew of the converse of the propos�t�on: "the Senate
would �nfluence the Execut�ve." As I have had occas�on to remark �n
several other �nstances, the �nd�st�nctness of the object�on forb�ds a
prec�se answer. In what manner �s th�s �nfluence to be exerted? In
relat�on to what objects? The power of �nfluenc�ng a person, �n the
sense �n wh�ch �t �s here used, must �mply a power of conferr�ng a
benef�t upon h�m. How could the Senate confer a benef�t upon the
Pres�dent by the manner of employ�ng the�r r�ght of negat�ve upon h�s
nom�nat�ons? If �t be sa�d they m�ght somet�mes grat�fy h�m by an
acqu�escence �n a favor�te cho�ce, when publ�c mot�ves m�ght d�ctate
a d�fferent conduct, I answer, that the �nstances �n wh�ch the
Pres�dent could be personally �nterested �n the result, would be too
few to adm�t of h�s be�ng mater�ally affected by the compl�ances of
the Senate. The POWER wh�ch can ORIGINATE the d�spos�t�on of
honors and emoluments, �s more l�kely to attract than to be attracted
by the POWER wh�ch can merely obstruct the�r course. If by
�nfluenc�ng the Pres�dent be meant RESTRAINING h�m, th�s �s
prec�sely what must have been �ntended. And �t has been shown that
the restra�nt would be salutary, at the same t�me that �t would not be
such as to destroy a s�ngle advantage to be looked for from the
uncontrolled agency of that Mag�strate. The r�ght of nom�nat�on
would produce all the good of that of appo�ntment, and would �n a
great measure avo�d �ts ev�ls. Upon a compar�son of the plan for the
appo�ntment of the off�cers of the proposed government w�th that
wh�ch �s establ�shed by the const�tut�on of th�s State, a dec�ded
preference must be g�ven to the former. In that plan the power of



nom�nat�on �s unequ�vocally vested �n the Execut�ve. And as there
would be a necess�ty for subm�tt�ng each nom�nat�on to the judgment
of an ent�re branch of the leg�slature, the c�rcumstances attend�ng an
appo�ntment, from the mode of conduct�ng �t, would naturally
become matters of notor�ety; and the publ�c would be at no loss to
determ�ne what part had been performed by the d�fferent actors. The
blame of a bad nom�nat�on would fall upon the Pres�dent s�ngly and
absolutely. The censure of reject�ng a good one would l�e ent�rely at
the door of the Senate; aggravated by the cons�derat�on of the�r
hav�ng counteracted the good �ntent�ons of the Execut�ve. If an �ll
appo�ntment should be made, the Execut�ve for nom�nat�ng, and the
Senate for approv�ng, would part�c�pate, though �n d�fferent degrees,
�n the opprobr�um and d�sgrace.

The reverse of all th�s character�zes the manner of appo�ntment �n
th�s State. The counc�l of appo�ntment cons�sts of from three to f�ve
persons, of whom the governor �s always one. Th�s small body, shut
up �n a pr�vate apartment, �mpenetrable to the publ�c eye, proceed to
the execut�on of the trust comm�tted to them. It �s known that the
governor cla�ms the r�ght of nom�nat�on, upon the strength of some
amb�guous express�ons �n the const�tut�on; but �t �s not known to
what extent, or �n what manner he exerc�ses �t; nor upon what
occas�ons he �s contrad�cted or opposed. The censure of a bad
appo�ntment, on account of the uncerta�nty of �ts author, and for want
of a determ�nate object, has ne�ther po�gnancy nor durat�on. And
wh�le an unbounded f�eld for cabal and �ntr�gue l�es open, all �dea of
respons�b�l�ty �s lost. The most that the publ�c can know, �s that the
governor cla�ms the r�ght of nom�nat�on; that TWO out of the
�ncons�derable number of FOUR men can too often be managed
w�thout much d�ff�culty; that �f some of the members of a part�cular
counc�l should happen to be of an uncomply�ng character, �t �s
frequently not �mposs�ble to get r�d of the�r oppos�t�on by regulat�ng
the t�mes of meet�ng �n such a manner as to render the�r attendance
�nconven�ent; and that from whatever cause �t may proceed, a great
number of very �mproper appo�ntments are from t�me to t�me made.
Whether a governor of th�s State ava�ls h�mself of the ascendant he
must necessar�ly have, �n th�s del�cate and �mportant part of the



adm�n�strat�on, to prefer to off�ces men who are best qual�f�ed for
them, or whether he prost�tutes that advantage to the advancement
of persons whose ch�ef mer�t �s the�r �mpl�c�t devot�on to h�s w�ll, and
to the support of a desp�cable and dangerous system of personal
�nfluence, are quest�ons wh�ch, unfortunately for the commun�ty, can
only be the subjects of speculat�on and conjecture.

Every mere counc�l of appo�ntment, however const�tuted, w�ll be a
conclave, �n wh�ch cabal and �ntr�gue w�ll have the�r full scope. The�r
number, w�thout an unwarrantable �ncrease of expense, cannot be
large enough to preclude a fac�l�ty of comb�nat�on. And as each
member w�ll have h�s fr�ends and connect�ons to prov�de for, the
des�re of mutual grat�f�cat�on w�ll beget a scandalous barter�ng of
votes and barga�n�ng for places. The pr�vate attachments of one man
m�ght eas�ly be sat�sf�ed; but to sat�sfy the pr�vate attachments of a
dozen, or of twenty men, would occas�on a monopoly of all the
pr�nc�pal employments of the government �n a few fam�l�es, and
would lead more d�rectly to an ar�stocracy or an ol�garchy than any
measure that could be contr�ved. If, to avo�d an accumulat�on of
off�ces, there was to be a frequent change �n the persons who were
to compose the counc�l, th�s would �nvolve the m�sch�efs of a mutable
adm�n�strat�on �n the�r full extent. Such a counc�l would also be more
l�able to execut�ve �nfluence than the Senate, because they would be
fewer �n number, and would act less �mmed�ately under the publ�c
�nspect�on. Such a counc�l, �n f�ne, as a subst�tute for the plan of the
convent�on, would be product�ve of an �ncrease of expense, a
mult�pl�cat�on of the ev�ls wh�ch spr�ng from favor�t�sm and �ntr�gue �n
the d�str�but�on of publ�c honors, a decrease of stab�l�ty �n the
adm�n�strat�on of the government, and a d�m�nut�on of the secur�ty
aga�nst an undue �nfluence of the Execut�ve. And yet such a counc�l
has been warmly contended for as an essent�al amendment �n the
proposed Const�tut�on.

I could not w�th propr�ety conclude my observat�ons on the subject of
appo�ntments w�thout tak�ng not�ce of a scheme for wh�ch there have
appeared some, though but few advocates; I mean that of un�t�ng the
House of Representat�ves �n the power of mak�ng them. I shall,



however, do l�ttle more than ment�on �t, as I cannot �mag�ne that �t �s
l�kely to ga�n the countenance of any cons�derable part of the
commun�ty. A body so fluctuat�ng and at the same t�me so
numerous, can never be deemed proper for the exerc�se of that
power. Its unf�tness w�ll appear man�fest to all, when �t �s recollected
that �n half a century �t may cons�st of three or four hundred persons.
All the advantages of the stab�l�ty, both of the Execut�ve and of the
Senate, would be defeated by th�s un�on, and �nf�n�te delays and
embarrassments would be occas�oned. The example of most of the
States �n the�r local const�tut�ons encourages us to reprobate the
�dea.

The only rema�n�ng powers of the Execut�ve are comprehended �n
g�v�ng �nformat�on to Congress of the state of the Un�on; �n
recommend�ng to the�r cons�derat�on such measures as he shall
judge exped�ent; �n conven�ng them, or e�ther branch, upon
extraord�nary occas�ons; �n adjourn�ng them when they cannot
themselves agree upon the t�me of adjournment; �n rece�v�ng
ambassadors and other publ�c m�n�sters; �n fa�thfully execut�ng the
laws; and �n comm�ss�on�ng all the off�cers of the Un�ted States.

Except some cav�ls about the power of conven�ng EITHER house of
the leg�slature, and that of rece�v�ng ambassadors, no object�on has
been made to th�s class of author�t�es; nor could they poss�bly adm�t
of any. It requ�red, �ndeed, an �nsat�able av�d�ty for censure to �nvent
except�ons to the parts wh�ch have been excepted to. In regard to
the power of conven�ng e�ther house of the leg�slature, I shall barely
remark, that �n respect to the Senate at least, we can read�ly
d�scover a good reason for �t. AS th�s body has a concurrent power
w�th the Execut�ve �n the art�cle of treat�es, �t m�ght often be
necessary to call �t together w�th a v�ew to th�s object, when �t would
be unnecessary and �mproper to convene the House of
Representat�ves. As to the recept�on of ambassadors, what I have
sa�d �n a former paper w�ll furn�sh a suff�c�ent answer.

We have now completed a survey of the structure and powers of the
execut�ve department, wh�ch, I have endeavored to show, comb�nes,



as far as republ�can pr�nc�ples w�ll adm�t, all the requ�s�tes to energy.
The rema�n�ng �nqu�ry �s: Does �t also comb�ne the requ�s�tes to
safety, �n a republ�can sense, a due dependence on the people, a
due respons�b�l�ty? The answer to th�s quest�on has been ant�c�pated
�n the �nvest�gat�on of �ts other character�st�cs, and �s sat�sfactor�ly
deduc�ble from these c�rcumstances; from the elect�on of the
Pres�dent once �n four years by persons �mmed�ately chosen by the
people for that purpose; and from h�s be�ng at all t�mes l�able to
�mpeachment, tr�al, d�sm�ss�on from off�ce, �ncapac�ty to serve �n any
other, and to forfe�ture of l�fe and estate by subsequent prosecut�on
�n the common course of law. But these precaut�ons, great as they
are, are not the only ones wh�ch the plan of the convent�on has
prov�ded �n favor of the publ�c secur�ty. In the only �nstances �n wh�ch
the abuse of the execut�ve author�ty was mater�ally to be feared, the
Ch�ef Mag�strate of the Un�ted States would, by that plan, be
subjected to the control of a branch of the leg�slat�ve body. What
more could be des�red by an enl�ghtened and reasonable people?

PUBLIUS.
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To the People of the State of New York:

WE PROCEED now to an exam�nat�on of the jud�c�ary department of
the proposed government.

In unfold�ng the defects of the ex�st�ng Confederat�on, the ut�l�ty and
necess�ty of a federal jud�cature have been clearly po�nted out. It �s
the less necessary to recap�tulate the cons�derat�ons there urged, as
the propr�ety of the �nst�tut�on �n the abstract �s not d�sputed; the only
quest�ons wh�ch have been ra�sed be�ng relat�ve to the manner of
const�tut�ng �t, and to �ts extent. To these po�nts, therefore, our
observat�ons shall be conf�ned.

The manner of const�tut�ng �t seems to embrace these several
objects: 1st. The mode of appo�nt�ng the judges. 2d. The tenure by
wh�ch they are to hold the�r places. 3d. The part�t�on of the jud�c�ary
author�ty between d�fferent courts, and the�r relat�ons to each other.

F�rst. As to the mode of appo�nt�ng the judges; th�s �s the same w�th
that of appo�nt�ng the off�cers of the Un�on �n general, and has been
so fully d�scussed �n the two last numbers, that noth�ng can be sa�d
here wh�ch would not be useless repet�t�on.

Second. As to the tenure by wh�ch the judges are to hold the�r
places; th�s ch�efly concerns the�r durat�on �n off�ce; the prov�s�ons for
the�r support; the precaut�ons for the�r respons�b�l�ty.

Accord�ng to the plan of the convent�on, all judges who may be
appo�nted by the Un�ted States are to hold the�r off�ces DURING
GOOD BEHAVIOR; wh�ch �s conformable to the most approved of
the State const�tut�ons and among the rest, to that of th�s State. Its
propr�ety hav�ng been drawn �nto quest�on by the adversar�es of that
plan, �s no l�ght symptom of the rage for object�on, wh�ch d�sorders
the�r �mag�nat�ons and judgments. The standard of good behav�or for
the cont�nuance �n off�ce of the jud�c�al mag�stracy, �s certa�nly one of
the most valuable of the modern �mprovements �n the pract�ce of
government. In a monarchy �t �s an excellent barr�er to the despot�sm
of the pr�nce; �n a republ�c �t �s a no less excellent barr�er to the



encroachments and oppress�ons of the representat�ve body. And �t �s
the best exped�ent wh�ch can be dev�sed �n any government, to
secure a steady, upr�ght, and �mpart�al adm�n�strat�on of the laws.

Whoever attent�vely cons�ders the d�fferent departments of power
must perce�ve, that, �n a government �n wh�ch they are separated
from each other, the jud�c�ary, from the nature of �ts funct�ons, w�ll
always be the least dangerous to the pol�t�cal r�ghts of the
Const�tut�on; because �t w�ll be least �n a capac�ty to annoy or �njure
them. The Execut�ve not only d�spenses the honors, but holds the
sword of the commun�ty. The leg�slature not only commands the
purse, but prescr�bes the rules by wh�ch the dut�es and r�ghts of
every c�t�zen are to be regulated. The jud�c�ary, on the contrary, has
no �nfluence over e�ther the sword or the purse; no d�rect�on e�ther of
the strength or of the wealth of the soc�ety; and can take no act�ve
resolut�on whatever. It may truly be sa�d to have ne�ther FORCE nor
WILL, but merely judgment; and must ult�mately depend upon the a�d
of the execut�ve arm even for the eff�cacy of �ts judgments.

Th�s s�mple v�ew of the matter suggests several �mportant
consequences. It proves �ncontestably, that the jud�c�ary �s beyond
compar�son the weakest of the three departments of power1; that �t
can never attack w�th success e�ther of the other two; and that all
poss�ble care �s requ�s�te to enable �t to defend �tself aga�nst the�r
attacks. It equally proves, that though �nd�v�dual oppress�on may now
and then proceed from the courts of just�ce, the general l�berty of the
people can never be endangered from that quarter; I mean so long
as the jud�c�ary rema�ns truly d�st�nct from both the leg�slature and
the Execut�ve. For I agree, that "there �s no l�berty, �f the power of
judg�ng be not separated from the leg�slat�ve and execut�ve
powers."2 And �t proves, �n the last place, that as l�berty can have
noth�ng to fear from the jud�c�ary alone, but would have every th�ng
to fear from �ts un�on w�th e�ther of the other departments; that as all
the effects of such a un�on must ensue from a dependence of the
former on the latter, notw�thstand�ng a nom�nal and apparent
separat�on; that as, from the natural feebleness of the jud�c�ary, �t �s
�n cont�nual jeopardy of be�ng overpowered, awed, or �nfluenced by



�ts co-ord�nate branches; and that as noth�ng can contr�bute so much
to �ts f�rmness and �ndependence as permanency �n off�ce, th�s
qual�ty may therefore be justly regarded as an �nd�spensable
�ngred�ent �n �ts const�tut�on, and, �n a great measure, as the c�tadel
of the publ�c just�ce and the publ�c secur�ty.

The complete �ndependence of the courts of just�ce �s pecul�arly
essent�al �n a l�m�ted Const�tut�on. By a l�m�ted Const�tut�on, I
understand one wh�ch conta�ns certa�n spec�f�ed except�ons to the
leg�slat�ve author�ty; such, for �nstance, as that �t shall pass no b�lls of
atta�nder, no ex-post-facto laws, and the l�ke. L�m�tat�ons of th�s k�nd
can be preserved �n pract�ce no other way than through the med�um
of courts of just�ce, whose duty �t must be to declare all acts contrary
to the man�fest tenor of the Const�tut�on vo�d. W�thout th�s, all the
reservat�ons of part�cular r�ghts or pr�v�leges would amount to
noth�ng.

Some perplex�ty respect�ng the r�ghts of the courts to pronounce
leg�slat�ve acts vo�d, because contrary to the Const�tut�on, has ar�sen
from an �mag�nat�on that the doctr�ne would �mply a super�or�ty of the
jud�c�ary to the leg�slat�ve power. It �s urged that the author�ty wh�ch
can declare the acts of another vo�d, must necessar�ly be super�or to
the one whose acts may be declared vo�d. As th�s doctr�ne �s of great
�mportance �n all the Amer�can const�tut�ons, a br�ef d�scuss�on of the
ground on wh�ch �t rests cannot be unacceptable.

There �s no pos�t�on wh�ch depends on clearer pr�nc�ples, than that
every act of a delegated author�ty, contrary to the tenor of the
comm�ss�on under wh�ch �t �s exerc�sed, �s vo�d. No leg�slat�ve act,
therefore, contrary to the Const�tut�on, can be val�d. To deny th�s,
would be to aff�rm, that the deputy �s greater than h�s pr�nc�pal; that
the servant �s above h�s master; that the representat�ves of the
people are super�or to the people themselves; that men act�ng by
v�rtue of powers, may do not only what the�r powers do not author�ze,
but what they forb�d.

If �t be sa�d that the leg�slat�ve body are themselves the const�tut�onal
judges of the�r own powers, and that the construct�on they put upon



them �s conclus�ve upon the other departments, �t may be answered,
that th�s cannot be the natural presumpt�on, where �t �s not to be
collected from any part�cular prov�s�ons �n the Const�tut�on. It �s not
otherw�se to be supposed, that the Const�tut�on could �ntend to
enable the representat�ves of the people to subst�tute the�r WILL to
that of the�r const�tuents. It �s far more rat�onal to suppose, that the
courts were des�gned to be an �ntermed�ate body between the
people and the leg�slature, �n order, among other th�ngs, to keep the
latter w�th�n the l�m�ts ass�gned to the�r author�ty. The �nterpretat�on of
the laws �s the proper and pecul�ar prov�nce of the courts. A
const�tut�on �s, �n fact, and must be regarded by the judges, as a
fundamental law. It therefore belongs to them to ascerta�n �ts
mean�ng, as well as the mean�ng of any part�cular act proceed�ng
from the leg�slat�ve body. If there should happen to be an
�rreconc�lable var�ance between the two, that wh�ch has the super�or
obl�gat�on and val�d�ty ought, of course, to be preferred; or, �n other
words, the Const�tut�on ought to be preferred to the statute, the
�ntent�on of the people to the �ntent�on of the�r agents.

Nor does th�s conclus�on by any means suppose a super�or�ty of the
jud�c�al to the leg�slat�ve power. It only supposes that the power of
the people �s super�or to both; and that where the w�ll of the
leg�slature, declared �n �ts statutes, stands �n oppos�t�on to that of the
people, declared �n the Const�tut�on, the judges ought to be
governed by the latter rather than the former. They ought to regulate
the�r dec�s�ons by the fundamental laws, rather than by those wh�ch
are not fundamental.

Th�s exerc�se of jud�c�al d�scret�on, �n determ�n�ng between two
contrad�ctory laws, �s exempl�f�ed �n a fam�l�ar �nstance. It not
uncommonly happens, that there are two statutes ex�st�ng at one
t�me, clash�ng �n whole or �n part w�th each other, and ne�ther of them
conta�n�ng any repeal�ng clause or express�on. In such a case, �t �s
the prov�nce of the courts to l�qu�date and f�x the�r mean�ng and
operat�on. So far as they can, by any fa�r construct�on, be reconc�led
to each other, reason and law consp�re to d�ctate that th�s should be
done; where th�s �s �mpract�cable, �t becomes a matter of necess�ty to



g�ve effect to one, �n exclus�on of the other. The rule wh�ch has
obta�ned �n the courts for determ�n�ng the�r relat�ve val�d�ty �s, that the
last �n order of t�me shall be preferred to the f�rst. But th�s �s a mere
rule of construct�on, not der�ved from any pos�t�ve law, but from the
nature and reason of the th�ng. It �s a rule not enjo�ned upon the
courts by leg�slat�ve prov�s�on, but adopted by themselves, as
consonant to truth and propr�ety, for the d�rect�on of the�r conduct as
�nterpreters of the law. They thought �t reasonable, that between the
�nterfer�ng acts of an EQUAL author�ty, that wh�ch was the last
�nd�cat�on of �ts w�ll should have the preference.

But �n regard to the �nterfer�ng acts of a super�or and subord�nate
author�ty, of an or�g�nal and der�vat�ve power, the nature and reason
of the th�ng �nd�cate the converse of that rule as proper to be
followed. They teach us that the pr�or act of a super�or ought to be
preferred to the subsequent act of an �nfer�or and subord�nate
author�ty; and that accord�ngly, whenever a part�cular statute
contravenes the Const�tut�on, �t w�ll be the duty of the jud�c�al
tr�bunals to adhere to the latter and d�sregard the former.

It can be of no we�ght to say that the courts, on the pretense of a
repugnancy, may subst�tute the�r own pleasure to the const�tut�onal
�ntent�ons of the leg�slature. Th�s m�ght as well happen �n the case of
two contrad�ctory statutes; or �t m�ght as well happen �n every
adjud�cat�on upon any s�ngle statute. The courts must declare the
sense of the law; and �f they should be d�sposed to exerc�se WILL
�nstead of JUDGMENT, the consequence would equally be the
subst�tut�on of the�r pleasure to that of the leg�slat�ve body. The
observat�on, �f �t prove any th�ng, would prove that there ought to be
no judges d�st�nct from that body.

If, then, the courts of just�ce are to be cons�dered as the bulwarks of
a l�m�ted Const�tut�on aga�nst leg�slat�ve encroachments, th�s
cons�derat�on w�ll afford a strong argument for the permanent tenure
of jud�c�al off�ces, s�nce noth�ng w�ll contr�bute so much as th�s to that
�ndependent sp�r�t �n the judges wh�ch must be essent�al to the
fa�thful performance of so arduous a duty.



Th�s �ndependence of the judges �s equally requ�s�te to guard the
Const�tut�on and the r�ghts of �nd�v�duals from the effects of those �ll
humors, wh�ch the arts of des�gn�ng men, or the �nfluence of
part�cular conjunctures, somet�mes d�ssem�nate among the people
themselves, and wh�ch, though they speed�ly g�ve place to better
�nformat�on, and more del�berate reflect�on, have a tendency, �n the
meant�me, to occas�on dangerous �nnovat�ons �n the government,
and ser�ous oppress�ons of the m�nor party �n the commun�ty.
Though I trust the fr�ends of the proposed Const�tut�on w�ll never
concur w�th �ts enem�es,3 �n quest�on�ng that fundamental pr�nc�ple of
republ�can government, wh�ch adm�ts the r�ght of the people to alter
or abol�sh the establ�shed Const�tut�on, whenever they f�nd �t
�ncons�stent w�th the�r happ�ness, yet �t �s not to be �nferred from th�s
pr�nc�ple, that the representat�ves of the people, whenever a
momentary �ncl�nat�on happens to lay hold of a major�ty of the�r
const�tuents, �ncompat�ble w�th the prov�s�ons �n the ex�st�ng
Const�tut�on, would, on that account, be just�f�able �n a v�olat�on of
those prov�s�ons; or that the courts would be under a greater
obl�gat�on to conn�ve at �nfract�ons �n th�s shape, than when they had
proceeded wholly from the cabals of the representat�ve body. Unt�l
the people have, by some solemn and author�tat�ve act, annulled or
changed the establ�shed form, �t �s b�nd�ng upon themselves
collect�vely, as well as �nd�v�dually; and no presumpt�on, or even
knowledge, of the�r sent�ments, can warrant the�r representat�ves �n a
departure from �t, pr�or to such an act. But �t �s easy to see, that �t
would requ�re an uncommon port�on of fort�tude �n the judges to do
the�r duty as fa�thful guard�ans of the Const�tut�on, where leg�slat�ve
�nvas�ons of �t had been �nst�gated by the major vo�ce of the
commun�ty.

But �t �s not w�th a v�ew to �nfract�ons of the Const�tut�on only, that the
�ndependence of the judges may be an essent�al safeguard aga�nst
the effects of occas�onal �ll humors �n the soc�ety. These somet�mes
extend no farther than to the �njury of the pr�vate r�ghts of part�cular
classes of c�t�zens, by unjust and part�al laws. Here also the f�rmness
of the jud�c�al mag�stracy �s of vast �mportance �n m�t�gat�ng the
sever�ty and conf�n�ng the operat�on of such laws. It not only serves



to moderate the �mmed�ate m�sch�efs of those wh�ch may have been
passed, but �t operates as a check upon the leg�slat�ve body �n
pass�ng them; who, perce�v�ng that obstacles to the success of
�n�qu�tous �ntent�on are to be expected from the scruples of the
courts, are �n a manner compelled, by the very mot�ves of the
�njust�ce they med�tate, to qual�fy the�r attempts. Th�s �s a
c�rcumstance calculated to have more �nfluence upon the character
of our governments, than but few may be aware of. The benef�ts of
the �ntegr�ty and moderat�on of the jud�c�ary have already been felt �n
more States than one; and though they may have d�spleased those
whose s�n�ster expectat�ons they may have d�sappo�nted, they must
have commanded the esteem and applause of all the v�rtuous and
d�s�nterested. Cons�derate men, of every descr�pt�on, ought to pr�ze
whatever w�ll tend to beget or fort�fy that temper �n the courts: as no
man can be sure that he may not be to-morrow the v�ct�m of a sp�r�t
of �njust�ce, by wh�ch he may be a ga�ner to-day. And every man
must now feel, that the �nev�table tendency of such a sp�r�t �s to sap
the foundat�ons of publ�c and pr�vate conf�dence, and to �ntroduce �n
�ts stead un�versal d�strust and d�stress.

That �nflex�ble and un�form adherence to the r�ghts of the
Const�tut�on, and of �nd�v�duals, wh�ch we perce�ve to be
�nd�spensable �n the courts of just�ce, can certa�nly not be expected
from judges who hold the�r off�ces by a temporary comm�ss�on.
Per�od�cal appo�ntments, however regulated, or by whomsoever
made, would, �n some way or other, be fatal to the�r necessary
�ndependence. If the power of mak�ng them was comm�tted e�ther to
the Execut�ve or leg�slature, there would be danger of an �mproper
compla�sance to the branch wh�ch possessed �t; �f to both, there
would be an unw�ll�ngness to hazard the d�spleasure of e�ther; �f to
the people, or to persons chosen by them for the spec�al purpose,
there would be too great a d�spos�t�on to consult popular�ty, to just�fy
a rel�ance that noth�ng would be consulted but the Const�tut�on and
the laws.



There �s yet a further and a we�ght�er reason for the permanency of
the jud�c�al off�ces, wh�ch �s deduc�ble from the nature of the
qual�f�cat�ons they requ�re. It has been frequently remarked, w�th
great propr�ety, that a volum�nous code of laws �s one of the
�nconven�ences necessar�ly connected w�th the advantages of a free
government. To avo�d an arb�trary d�scret�on �n the courts, �t �s
�nd�spensable that they should be bound down by str�ct rules and
precedents, wh�ch serve to def�ne and po�nt out the�r duty �n every
part�cular case that comes before them; and �t w�ll read�ly be
conce�ved from the var�ety of controvers�es wh�ch grow out of the
folly and w�ckedness of mank�nd, that the records of those
precedents must unavo�dably swell to a very cons�derable bulk, and
must demand long and labor�ous study to acqu�re a competent
knowledge of them. Hence �t �s, that there can be but few men �n the
soc�ety who w�ll have suff�c�ent sk�ll �n the laws to qual�fy them for the
stat�ons of judges. And mak�ng the proper deduct�ons for the
ord�nary deprav�ty of human nature, the number must be st�ll smaller
of those who un�te the requ�s�te �ntegr�ty w�th the requ�s�te
knowledge. These cons�derat�ons appr�se us, that the government
can have no great opt�on between f�t character; and that a temporary
durat�on �n off�ce, wh�ch would naturally d�scourage such characters
from qu�tt�ng a lucrat�ve l�ne of pract�ce to accept a seat on the
bench, would have a tendency to throw the adm�n�strat�on of just�ce
�nto hands less able, and less well qual�f�ed, to conduct �t w�th ut�l�ty
and d�gn�ty. In the present c�rcumstances of th�s country, and �n those
�n wh�ch �t �s l�kely to be for a long t�me to come, the d�sadvantages
on th�s score would be greater than they may at f�rst s�ght appear;
but �t must be confessed, that they are far �nfer�or to those wh�ch
present themselves under the other aspects of the subject.

Upon the whole, there can be no room to doubt that the convent�on
acted w�sely �n copy�ng from the models of those const�tut�ons wh�ch
have establ�shed GOOD BEHAVIOR as the tenure of the�r jud�c�al
off�ces, �n po�nt of durat�on; and that so far from be�ng blamable on
th�s account, the�r plan would have been �nexcusably defect�ve, �f �t
had wanted th�s �mportant feature of good government. The



exper�ence of Great Br�ta�n affords an �llustr�ous comment on the
excellence of the �nst�tut�on.

PUBLIUS.

1 The celebrated Montesqu�eu, speak�ng of them, says: "Of the three
powers above ment�oned, the jud�c�ary �s next to noth�ng." "Sp�r�t of
Laws." vol. �., page 186.

2 Idem, page 181.

3 V�de "Protest of the M�nor�ty of the Convent�on of Pennsylvan�a,"
Mart�n's Speech, etc.
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HAMILTON

To the People of the State of New York:

NEXT to permanency �n off�ce, noth�ng can contr�bute more to the
�ndependence of the judges than a f�xed prov�s�on for the�r support.
The remark made �n relat�on to the Pres�dent �s equally appl�cable



here. In the general course of human nature, A POWER OVER A
MAN's SUBSISTENCE AMOUNTS TO A POWER OVER HIS WILL.
And we can never hope to see real�zed �n pract�ce, the complete
separat�on of the jud�c�al from the leg�slat�ve power, �n any system
wh�ch leaves the former dependent for pecun�ary resources on the
occas�onal grants of the latter. The enl�ghtened fr�ends to good
government �n every State, have seen cause to lament the want of
prec�se and expl�c�t precaut�ons �n the State const�tut�ons on th�s
head. Some of these �ndeed have declared that PERMANENT1
salar�es should be establ�shed for the judges; but the exper�ment has
�n some �nstances shown that such express�ons are not suff�c�ently
def�n�te to preclude leg�slat�ve evas�ons. Someth�ng st�ll more
pos�t�ve and unequ�vocal has been ev�nced to be requ�s�te. The plan
of the convent�on accord�ngly has prov�ded that the judges of the
Un�ted States "shall at STATED TIMES rece�ve for the�r serv�ces a
compensat�on wh�ch shall not be DIMINISHED dur�ng the�r
cont�nuance �n off�ce."

Th�s, all c�rcumstances cons�dered, �s the most el�g�ble prov�s�on that
could have been dev�sed. It w�ll read�ly be understood that the
fluctuat�ons �n the value of money and �n the state of soc�ety
rendered a f�xed rate of compensat�on �n the Const�tut�on
�nadm�ss�ble. What m�ght be extravagant to-day, m�ght �n half a
century become penur�ous and �nadequate. It was therefore
necessary to leave �t to the d�scret�on of the leg�slature to vary �ts
prov�s�ons �n conform�ty to the var�at�ons �n c�rcumstances, yet under
such restr�ct�ons as to put �t out of the power of that body to change
the cond�t�on of the �nd�v�dual for the worse. A man may then be sure
of the ground upon wh�ch he stands, and can never be deterred from
h�s duty by the apprehens�on of be�ng placed �n a less el�g�ble
s�tuat�on. The clause wh�ch has been quoted comb�nes both
advantages. The salar�es of jud�c�al off�cers may from t�me to t�me be
altered, as occas�on shall requ�re, yet so as never to lessen the
allowance w�th wh�ch any part�cular judge comes �nto off�ce, �n
respect to h�m. It w�ll be observed that a d�fference has been made
by the convent�on between the compensat�on of the Pres�dent and of
the judges, That of the former can ne�ther be �ncreased nor



d�m�n�shed; that of the latter can only not be d�m�n�shed. Th�s
probably arose from the d�fference �n the durat�on of the respect�ve
off�ces. As the Pres�dent �s to be elected for no more than four years,
�t can rarely happen that an adequate salary, f�xed at the
commencement of that per�od, w�ll not cont�nue to be such to �ts end.
But w�th regard to the judges, who, �f they behave properly, w�ll be
secured �n the�r places for l�fe, �t may well happen, espec�ally �n the
early stages of the government, that a st�pend, wh�ch would be very
suff�c�ent at the�r f�rst appo�ntment, would become too small �n the
progress of the�r serv�ce.

Th�s prov�s�on for the support of the judges bears every mark of
prudence and eff�cacy; and �t may be safely aff�rmed that, together
w�th the permanent tenure of the�r off�ces, �t affords a better prospect
of the�r �ndependence than �s d�scoverable �n the const�tut�ons of any
of the States �n regard to the�r own judges.

The precaut�ons for the�r respons�b�l�ty are compr�sed �n the art�cle
respect�ng �mpeachments. They are l�able to be �mpeached for
malconduct by the House of Representat�ves, and tr�ed by the
Senate; and, �f conv�cted, may be d�sm�ssed from off�ce, and
d�squal�f�ed for hold�ng any other. Th�s �s the only prov�s�on on the
po�nt wh�ch �s cons�stent w�th the necessary �ndependence of the
jud�c�al character, and �s the only one wh�ch we f�nd �n our own
Const�tut�on �n respect to our own judges.

The want of a prov�s�on for remov�ng the judges on account of
�nab�l�ty has been a subject of compla�nt. But all cons�derate men w�ll
be sens�ble that such a prov�s�on would e�ther not be pract�ced upon
or would be more l�able to abuse than calculated to answer any good
purpose. The mensurat�on of the facult�es of the m�nd has, I bel�eve,
no place �n the catalogue of known arts. An attempt to f�x the
boundary between the reg�ons of ab�l�ty and �nab�l�ty, would much
oftener g�ve scope to personal and party attachments and enm�t�es
than advance the �nterests of just�ce or the publ�c good. The result,
except �n the case of �nsan�ty, must for the most part be arb�trary;



and �nsan�ty, w�thout any formal or express prov�s�on, may be safely
pronounced to be a v�rtual d�squal�f�cat�on.

The const�tut�on of New York, to avo�d �nvest�gat�ons that must
forever be vague and dangerous, has taken a part�cular age as the
cr�ter�on of �nab�l�ty. No man can be a judge beyond s�xty. I bel�eve
there are few at present who do not d�sapprove of th�s prov�s�on.
There �s no stat�on, �n relat�on to wh�ch �t �s less proper than to that of
a judge. The del�berat�ng and compar�ng facult�es generally preserve
the�r strength much beyond that per�od �n men who surv�ve �t; and
when, �n add�t�on to th�s c�rcumstance, we cons�der how few there
are who outl�ve the season of �ntellectual v�gor, and how �mprobable
�t �s that any cons�derable port�on of the bench, whether more or less
numerous, should be �n such a s�tuat�on at the same t�me, we shall
be ready to conclude that l�m�tat�ons of th�s sort have l�ttle to
recommend them. In a republ�c, where fortunes are not affluent, and
pens�ons not exped�ent, the d�sm�ss�on of men from stat�ons �n wh�ch
they have served the�r country long and usefully, on wh�ch they
depend for subs�stence, and from wh�ch �t w�ll be too late to resort to
any other occupat�on for a l�vel�hood, ought to have some better
apology to human�ty than �s to be found �n the �mag�nary danger of a
superannuated bench.

PUBLIUS.

1 V�de "Const�tut�on of Massachusetts," chapter 2, sect�on I, art�cle
13.
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HAMILTON

To the People of the State of New York:

To JUDGE w�th accuracy of the proper extent of the federal
jud�cature, �t w�ll be necessary to cons�der, �n the f�rst place, what are
�ts proper objects.

It seems scarcely to adm�t of controversy, that the jud�cary author�ty
of the Un�on ought to extend to these several descr�pt�ons of cases:
1st, to all those wh�ch ar�se out of the laws of the Un�ted States,
passed �n pursuance of the�r just and const�tut�onal powers of
leg�slat�on; 2d, to all those wh�ch concern the execut�on of the
prov�s�ons expressly conta�ned �n the art�cles of Un�on; 3d, to all
those �n wh�ch the Un�ted States are a party; 4th, to all those wh�ch
�nvolve the PEACE of the CONFEDERACY, whether they relate to
the �ntercourse between the Un�ted States and fore�gn nat�ons, or to
that between the States themselves; 5th, to all those wh�ch or�g�nate
on the h�gh seas, and are of adm�ralty or mar�t�me jur�sd�ct�on; and,
lastly, to all those �n wh�ch the State tr�bunals cannot be supposed to
be �mpart�al and unb�ased.

The f�rst po�nt depends upon th�s obv�ous cons�derat�on, that there
ought always to be a const�tut�onal method of g�v�ng eff�cacy to
const�tut�onal prov�s�ons. What, for �nstance, would ava�l restr�ct�ons
on the author�ty of the State leg�slatures, w�thout some const�tut�onal
mode of enforc�ng the observance of them? The States, by the plan
of the convent�on, are proh�b�ted from do�ng a var�ety of th�ngs, some
of wh�ch are �ncompat�ble w�th the �nterests of the Un�on, and others
w�th the pr�nc�ples of good government. The �mpos�t�on of dut�es on
�mported art�cles, and the em�ss�on of paper money, are spec�mens
of each k�nd. No man of sense w�ll bel�eve, that such proh�b�t�ons
would be scrupulously regarded, w�thout some effectual power �n the
government to restra�n or correct the �nfract�ons of them. Th�s power
must e�ther be a d�rect negat�ve on the State laws, or an author�ty �n
the federal courts to overrule such as m�ght be �n man�fest



contravent�on of the art�cles of Un�on. There �s no th�rd course that I
can �mag�ne. The latter appears to have been thought by the
convent�on preferable to the former, and, I presume, w�ll be most
agreeable to the States.

As to the second po�nt, �t �s �mposs�ble, by any argument or
comment, to make �t clearer than �t �s �n �tself. If there are such th�ngs
as pol�t�cal ax�oms, the propr�ety of the jud�c�al power of a
government be�ng coextens�ve w�th �ts leg�slat�ve, may be ranked
among the number. The mere necess�ty of un�form�ty �n the
�nterpretat�on of the nat�onal laws, dec�des the quest�on. Th�rteen
�ndependent courts of f�nal jur�sd�ct�on over the same causes, ar�s�ng
upon the same laws, �s a hydra �n government, from wh�ch noth�ng
but contrad�ct�on and confus�on can proceed.

St�ll less need be sa�d �n regard to the th�rd po�nt. Controvers�es
between the nat�on and �ts members or c�t�zens, can only be properly
referred to the nat�onal tr�bunals. Any other plan would be contrary to
reason, to precedent, and to decorum.

The fourth po�nt rests on th�s pla�n propos�t�on, that the peace of the
WHOLE ought not to be left at the d�sposal of a PART. The Un�on w�ll
undoubtedly be answerable to fore�gn powers for the conduct of �ts
members. And the respons�b�l�ty for an �njury ought ever to be
accompan�ed w�th the faculty of prevent�ng �t. As the den�al or
pervers�on of just�ce by the sentences of courts, as well as �n any
other manner, �s w�th reason classed among the just causes of war, �t
w�ll follow that the federal jud�c�ary ought to have cogn�zance of all
causes �n wh�ch the c�t�zens of other countr�es are concerned. Th�s �s
not less essent�al to the preservat�on of the publ�c fa�th, than to the
secur�ty of the publ�c tranqu�ll�ty. A d�st�nct�on may perhaps be
�mag�ned between cases ar�s�ng upon treat�es and the laws of
nat�ons and those wh�ch may stand merely on the foot�ng of the
mun�c�pal law. The former k�nd may be supposed proper for the
federal jur�sd�ct�on, the latter for that of the States. But �t �s at least
problemat�cal, whether an unjust sentence aga�nst a fore�gner, where
the subject of controversy was wholly relat�ve to the lex loc�, would



not, �f unredressed, be an aggress�on upon h�s sovere�gn, as well as
one wh�ch v�olated the st�pulat�ons of a treaty or the general law of
nat�ons. And a st�ll greater object�on to the d�st�nct�on would result
from the �mmense d�ff�culty, �f not �mposs�b�l�ty, of a pract�cal
d�scr�m�nat�on between the cases of one complex�on and those of
the other. So great a proport�on of the cases �n wh�ch fore�gners are
part�es, �nvolve nat�onal quest�ons, that �t �s by far most safe and
most exped�ent to refer all those �n wh�ch they are concerned to the
nat�onal tr�bunals.

The power of determ�n�ng causes between two States, between one
State and the c�t�zens of another, and between the c�t�zens of
d�fferent States, �s perhaps not less essent�al to the peace of the
Un�on than that wh�ch has been just exam�ned. H�story g�ves us a
horr�d p�cture of the d�ssens�ons and pr�vate wars wh�ch d�stracted
and desolated Germany pr�or to the �nst�tut�on of the Imper�al
Chamber by Max�m�l�an, towards the close of the f�fteenth century;
and �nforms us, at the same t�me, of the vast �nfluence of that
�nst�tut�on �n appeas�ng the d�sorders and establ�sh�ng the tranqu�ll�ty
of the emp�re. Th�s was a court �nvested w�th author�ty to dec�de
f�nally all d�fferences among the members of the German�c body.

A method of term�nat�ng terr�tor�al d�sputes between the States,
under the author�ty of the federal head, was not unattended to, even
�n the �mperfect system by wh�ch they have been h�therto held
together. But there are many other sources, bes�des �nterfer�ng
cla�ms of boundary, from wh�ch b�cker�ngs and an�mos�t�es may
spr�ng up among the members of the Un�on. To some of these we
have been w�tnesses �n the course of our past exper�ence. It w�ll
read�ly be conjectured that I allude to the fraudulent laws wh�ch have
been passed �n too many of the States. And though the proposed
Const�tut�on establ�shes part�cular guards aga�nst the repet�t�on of
those �nstances wh�ch have heretofore made the�r appearance, yet �t
�s warrantable to apprehend that the sp�r�t wh�ch produced them w�ll
assume new shapes, that could not be foreseen nor spec�f�cally
prov�ded aga�nst. Whatever pract�ces may have a tendency to



d�sturb the harmony between the States, are proper objects of
federal super�ntendence and control.

It may be esteemed the bas�s of the Un�on, that "the c�t�zens of each
State shall be ent�tled to all the pr�v�leges and �mmun�t�es of c�t�zens
of the several States." And �f �t be a just pr�nc�ple that every
government OUGHT TO POSSESS THE MEANS OF EXECUTING
ITS OWN PROVISIONS BY ITS OWN AUTHORITY, �t w�ll follow,
that �n order to the �nv�olable ma�ntenance of that equal�ty of
pr�v�leges and �mmun�t�es to wh�ch the c�t�zens of the Un�on w�ll be
ent�tled, the nat�onal jud�c�ary ought to pres�de �n all cases �n wh�ch
one State or �ts c�t�zens are opposed to another State or �ts c�t�zens.
To secure the full effect of so fundamental a prov�s�on aga�nst all
evas�on and subterfuge, �t �s necessary that �ts construct�on should
be comm�tted to that tr�bunal wh�ch, hav�ng no local attachments, w�ll
be l�kely to be �mpart�al between the d�fferent States and the�r
c�t�zens, and wh�ch, ow�ng �ts off�c�al ex�stence to the Un�on, w�ll
never be l�kely to feel any b�as �nausp�c�ous to the pr�nc�ples on
wh�ch �t �s founded.

The f�fth po�nt w�ll demand l�ttle an�madvers�on. The most b�goted
�dol�zers of State author�ty have not thus far shown a d�spos�t�on to
deny the nat�onal jud�c�ary the cogn�zances of mar�t�me causes.
These so generally depend on the laws of nat�ons, and so commonly
affect the r�ghts of fore�gners, that they fall w�th�n the cons�derat�ons
wh�ch are relat�ve to the publ�c peace. The most �mportant part of
them are, by the present Confederat�on, subm�tted to federal
jur�sd�ct�on.

The reasonableness of the agency of the nat�onal courts �n cases �n
wh�ch the State tr�bunals cannot be supposed to be �mpart�al, speaks
for �tself. No man ought certa�nly to be a judge �n h�s own cause, or
�n any cause �n respect to wh�ch he has the least �nterest or b�as.
Th�s pr�nc�ple has no �ncons�derable we�ght �n des�gnat�ng the federal
courts as the proper tr�bunals for the determ�nat�on of controvers�es
between d�fferent States and the�r c�t�zens. And �t ought to have the
same operat�on �n regard to some cases between c�t�zens of the



same State. Cla�ms to land under grants of d�fferent States, founded
upon adverse pretens�ons of boundary, are of th�s descr�pt�on. The
courts of ne�ther of the grant�ng States could be expected to be
unb�ased. The laws may have even prejudged the quest�on, and t�ed
the courts down to dec�s�ons �n favor of the grants of the State to
wh�ch they belonged. And even where th�s had not been done, �t
would be natural that the judges, as men, should feel a strong
pred�lect�on to the cla�ms of the�r own government.

Hav�ng thus la�d down and d�scussed the pr�nc�ples wh�ch ought to
regulate the const�tut�on of the federal jud�c�ary, we w�ll proceed to
test, by these pr�nc�ples, the part�cular powers of wh�ch, accord�ng to
the plan of the convent�on, �t �s to be composed. It �s to comprehend
"all cases �n law and equ�ty ar�s�ng under the Const�tut�on, the laws
of the Un�ted States, and treat�es made, or wh�ch shall be made,
under the�r author�ty; to all cases affect�ng ambassadors, other publ�c
m�n�sters, and consuls; to all cases of adm�ralty and mar�t�me
jur�sd�ct�on; to controvers�es to wh�ch the Un�ted States shall be a
party; to controvers�es between two or more States; between a State
and c�t�zens of another State; between c�t�zens of d�fferent States;
between c�t�zens of the same State cla�m�ng lands and grants of
d�fferent States; and between a State or the c�t�zens thereof and
fore�gn states, c�t�zens, and subjects." Th�s const�tutes the ent�re
mass of the jud�c�al author�ty of the Un�on. Let us now rev�ew �t �n
deta�l. It �s, then, to extend:

F�rst. To all cases �n law and equ�ty, ARISING UNDER THE
CONSTITUTION and THE LAWS OF THE UNITED STATES. Th�s
corresponds w�th the two f�rst classes of causes, wh�ch have been
enumerated, as proper for the jur�sd�ct�on of the Un�ted States. It has
been asked, what �s meant by "cases ar�s�ng under the Const�tut�on,"
�n contrad�ct�on from those "ar�s�ng under the laws of the Un�ted
States"? The d�fference has been already expla�ned. All the
restr�ct�ons upon the author�ty of the State leg�slatures furn�sh
examples of �t. They are not, for �nstance, to em�t paper money; but
the �nterd�ct�on results from the Const�tut�on, and w�ll have no
connect�on w�th any law of the Un�ted States. Should paper money,



notw�thstand�ng, be em�ted, the controvers�es concern�ng �t would be
cases ar�s�ng under the Const�tut�on and not the laws of the Un�ted
States, �n the ord�nary s�gn�f�cat�on of the terms. Th�s may serve as a
sample of the whole.

It has also been asked, what need of the word "equ�ty What
equ�table causes can grow out of the Const�tut�on and laws of the
Un�ted States? There �s hardly a subject of l�t�gat�on between
�nd�v�duals, wh�ch may not �nvolve those �ngred�ents of FRAUD,
ACCIDENT, TRUST, or HARDSHIP, wh�ch would render the matter
an object of equ�table rather than of legal jur�sd�ct�on, as the
d�st�nct�on �s known and establ�shed �n several of the States. It �s the
pecul�ar prov�nce, for �nstance, of a court of equ�ty to rel�eve aga�nst
what are called hard barga�ns: these are contracts �n wh�ch, though
there may have been no d�rect fraud or dece�t, suff�c�ent to �nval�date
them �n a court of law, yet there may have been some undue and
unconsc�onable advantage taken of the necess�t�es or m�sfortunes of
one of the part�es, wh�ch a court of equ�ty would not tolerate. In such
cases, where fore�gners were concerned on e�ther s�de, �t would be
�mposs�ble for the federal jud�cator�es to do just�ce w�thout an
equ�table as well as a legal jur�sd�ct�on. Agreements to convey lands
cla�med under the grants of d�fferent States, may afford another
example of the necess�ty of an equ�table jur�sd�ct�on �n the federal
courts. Th�s reason�ng may not be so palpable �n those States where
the formal and techn�cal d�st�nct�on between LAW and EQUITY �s not
ma�nta�ned, as �n th�s State, where �t �s exempl�f�ed by every day's
pract�ce.

The jud�c�ary author�ty of the Un�on �s to extend:

Second. To treat�es made, or wh�ch shall be made, under the
author�ty of the Un�ted States, and to all cases affect�ng
ambassadors, other publ�c m�n�sters, and consuls. These belong to
the fourth class of the enumerated cases, as they have an ev�dent
connect�on w�th the preservat�on of the nat�onal peace.

Th�rd. To cases of adm�ralty and mar�t�me jur�sd�ct�on. These form,
altogether, the f�fth of the enumerated classes of causes proper for



the cogn�zance of the nat�onal courts.

Fourth. To controvers�es to wh�ch the Un�ted States shall be a party.
These const�tute the th�rd of those classes.

F�fth. To controvers�es between two or more States; between a State
and c�t�zens of another State; between c�t�zens of d�fferent States.
These belong to the fourth of those classes, and partake, �n some
measure, of the nature of the last.

S�xth. To cases between the c�t�zens of the same State,
CLAIMING LANDS UNDER GRANTS OF DIFFERENT STATES.
These fall w�th�n
the last class, and ARE THE ONLY INSTANCES IN WHICH THE
PROPOSED
CONSTITUTION DIRECTLY CONTEMPLATES THE COGNIZANCE
OF DISPUTES
BETWEEN THE CITIZENS OF THE SAME STATE.

Seventh. To cases between a State and the c�t�zens thereof, and
fore�gn States, c�t�zens, or subjects. These have been already
expla�ned to belong to the fourth of the enumerated classes, and
have been shown to be, �n a pecul�ar manner, the proper subjects of
the nat�onal jud�cature.

From th�s rev�ew of the part�cular powers of the federal jud�c�ary, as
marked out �n the Const�tut�on, �t appears that they are all
conformable to the pr�nc�ples wh�ch ought to have governed the
structure of that department, and wh�ch were necessary to the
perfect�on of the system. If some part�al �nconv�ences should appear
to be connected w�th the �ncorporat�on of any of them �nto the plan, �t
ought to be recollected that the nat�onal leg�slature w�ll have ample
author�ty to make such EXCEPTIONS, and to prescr�be such
regulat�ons as w�ll be calculated to obv�ate or remove these
�nconven�ences. The poss�b�l�ty of part�cular m�sch�efs can never be
v�ewed, by a well�nformed m�nd, as a sol�d object�on to a general
pr�nc�ple, wh�ch �s calculated to avo�d general m�sch�efs and to obta�n
general advantages.
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The Jud�c�ary Cont�nued, and the D�str�but�on of the Jud�c�al
Author�ty

From McLEAN's Ed�t�on, New York.

HAMILTON

To the People of the State of New York:

LET US now return to the part�t�on of the jud�c�ary author�ty between
d�fferent courts, and the�r relat�ons to each other, "The jud�c�al power
of the Un�ted States �s" (by the plan of the convent�on) "to be vested
�n one Supreme Court, and �n such �nfer�or courts as the Congress
may, from t�me to t�me, orda�n and establ�sh."1

That there ought to be one court of supreme and f�nal jur�sd�ct�on, �s
a propos�t�on wh�ch �s not l�kely to be contested. The reasons for �t
have been ass�gned �n another place, and are too obv�ous to need
repet�t�on. The only quest�on that seems to have been ra�sed
concern�ng �t, �s, whether �t ought to be a d�st�nct body or a branch of
the leg�slature. The same contrad�ct�on �s observable �n regard to th�s
matter wh�ch has been remarked �n several other cases. The very
men who object to the Senate as a court of �mpeachments, on the
ground of an �mproper �nterm�xture of powers, advocate, by



�mpl�cat�on at least, the propr�ety of vest�ng the ult�mate dec�s�on of
all causes, �n the whole or �n a part of the leg�slat�ve body.

The arguments, or rather suggest�ons, upon wh�ch th�s charge �s
founded, are to th�s effect: "The author�ty of the proposed Supreme
Court of the Un�ted States, wh�ch �s to be a separate and
�ndependent body, w�ll be super�or to that of the leg�slature. The
power of constru�ng the laws accord�ng to the SPIRIT of the
Const�tut�on, w�ll enable that court to mould them �nto whatever
shape �t may th�nk proper; espec�ally as �ts dec�s�ons w�ll not be �n
any manner subject to the rev�s�on or correct�on of the leg�slat�ve
body. Th�s �s as unprecedented as �t �s dangerous. In Br�ta�n, the
jud�cal power, �n the last resort, res�des �n the House of Lords, wh�ch
�s a branch of the leg�slature; and th�s part of the Br�t�sh government
has been �m�tated �n the State const�tut�ons �n general. The
Parl�ament of Great Br�ta�n, and the leg�slatures of the several
States, can at any t�me rect�fy, by law, the except�onable dec�s�ons of
the�r respect�ve courts. But the errors and usurpat�ons of the
Supreme Court of the Un�ted States w�ll be uncontrollable and
remed�less." Th�s, upon exam�nat�on, w�ll be found to be made up
altogether of false reason�ng upon m�sconce�ved fact.

In the f�rst place, there �s not a syllable �n the plan under
cons�derat�on wh�ch DIRECTLY empowers the nat�onal courts to
construe the laws accord�ng to the sp�r�t of the Const�tut�on, or wh�ch
g�ves them any greater lat�tude �n th�s respect than may be cla�med
by the courts of every State. I adm�t, however, that the Const�tut�on
ought to be the standard of construct�on for the laws, and that
wherever there �s an ev�dent oppos�t�on, the laws ought to g�ve place
to the Const�tut�on. But th�s doctr�ne �s not deduc�ble from any
c�rcumstance pecul�ar to the plan of the convent�on, but from the
general theory of a l�m�ted Const�tut�on; and as far as �t �s true, �s
equally appl�cable to most, �f not to all the State governments. There
can be no object�on, therefore, on th�s account, to the federal
jud�cature wh�ch w�ll not l�e aga�nst the local jud�catures �n general,
and wh�ch w�ll not serve to condemn every const�tut�on that attempts
to set bounds to leg�slat�ve d�scret�on.



But perhaps the force of the object�on may be thought to cons�st �n
the part�cular organ�zat�on of the Supreme Court; �n �ts be�ng
composed of a d�st�nct body of mag�strates, �nstead of be�ng one of
the branches of the leg�slature, as �n the government of Great Br�ta�n
and that of the State. To �ns�st upon th�s po�nt, the authors of the
object�on must renounce the mean�ng they have labored to annex to
the celebrated max�m, requ�r�ng a separat�on of the departments of
power. It shall, nevertheless, be conceded to them, agreeably to the
�nterpretat�on g�ven to that max�m �n the course of these papers, that
�t �s not v�olated by vest�ng the ult�mate power of judg�ng �n a PART
of the leg�slat�ve body. But though th�s be not an absolute v�olat�on of
that excellent rule, yet �t verges so nearly upon �t, as on th�s account
alone to be less el�g�ble than the mode preferred by the convent�on.
From a body wh�ch had even a part�al agency �n pass�ng bad laws,
we could rarely expect a d�spos�t�on to temper and moderate them �n
the appl�cat�on. The same sp�r�t wh�ch had operated �n mak�ng them,
would be too apt �n �nterpret�ng them; st�ll less could �t be expected
that men who had �nfr�nged the Const�tut�on �n the character of
leg�slators, would be d�sposed to repa�r the breach �n the character
of judges. Nor �s th�s all. Every reason wh�ch recommends the tenure
of good behav�or for jud�c�al off�ces, m�l�tates aga�nst plac�ng the
jud�c�ary power, �n the last resort, �n a body composed of men
chosen for a l�m�ted per�od. There �s an absurd�ty �n referr�ng the
determ�nat�on of causes, �n the f�rst �nstance, to judges of permanent
stand�ng; �n the last, to those of a temporary and mutable
const�tut�on. And there �s a st�ll greater absurd�ty �n subject�ng the
dec�s�ons of men, selected for the�r knowledge of the laws, acqu�red
by long and labor�ous study, to the rev�s�on and control of men who,
for want of the same advantage, cannot but be def�c�ent �n that
knowledge. The members of the leg�slature w�ll rarely be chosen w�th
a v�ew to those qual�f�cat�ons wh�ch f�t men for the stat�ons of judges;
and as, on th�s account, there w�ll be great reason to apprehend all
the �ll consequences of defect�ve �nformat�on, so, on account of the
natural propens�ty of such bod�es to party d�v�s�ons, there w�ll be no
less reason to fear that the pest�lent�al breath of fact�on may po�son
the founta�ns of just�ce. The hab�t of be�ng cont�nually marshalled on



oppos�te s�des w�ll be too apt to st�fle the vo�ce both of law and of
equ�ty.

These cons�derat�ons teach us to applaud the w�sdom of those
States who have comm�tted the jud�c�al power, �n the last resort, not
to a part of the leg�slature, but to d�st�nct and �ndependent bod�es of
men. Contrary to the suppos�t�on of those who have represented the
plan of the convent�on, �n th�s respect, as novel and unprecedented,
�t �s but a copy of the const�tut�ons of New Hampsh�re,
Massachusetts, Pennsylvan�a, Delaware, Maryland, V�rg�n�a, North
Carol�na, South Carol�na, and Georg�a; and the preference wh�ch
has been g�ven to those models �s h�ghly to be commended.

It �s not true, �n the second place, that the Parl�ament of Great
Br�ta�n, or the leg�slatures of the part�cular States, can rect�fy the
except�onable dec�s�ons of the�r respect�ve courts, �n any other sense
than m�ght be done by a future leg�slature of the Un�ted States. The
theory, ne�ther of the Br�t�sh, nor the State const�tut�ons, author�zes
the rev�sal of a jud�c�al sentence by a leg�slat�ve act. Nor �s there any
th�ng �n the proposed Const�tut�on, more than �n e�ther of them, by
wh�ch �t �s forb�dden. In the former, as well as �n the latter, the
�mpropr�ety of the th�ng, on the general pr�nc�ples of law and reason,
�s the sole obstacle. A leg�slature, w�thout exceed�ng �ts prov�nce,
cannot reverse a determ�nat�on once made �n a part�cular case;
though �t may prescr�be a new rule for future cases. Th�s �s the
pr�nc�ple, and �t appl�es �n all �ts consequences, exactly �n the same
manner and extent, to the State governments, as to the nat�onal
government now under cons�derat�on. Not the least d�fference can
be po�nted out �n any v�ew of the subject.

It may �n the last place be observed that the supposed danger of
jud�c�ary encroachments on the leg�slat�ve author�ty, wh�ch has been
upon many occas�ons re�terated, �s �n real�ty a phantom. Part�cular
m�sconstruct�ons and contravent�ons of the w�ll of the leg�slature may
now and then happen; but they can never be so extens�ve as to
amount to an �nconven�ence, or �n any sens�ble degree to affect the
order of the pol�t�cal system. Th�s may be �nferred w�th certa�nty, from



the general nature of the jud�c�al power, from the objects to wh�ch �t
relates, from the manner �n wh�ch �t �s exerc�sed, from �ts
comparat�ve weakness, and from �ts total �ncapac�ty to support �ts
usurpat�ons by force. And the �nference �s greatly fort�f�ed by the
cons�derat�on of the �mportant const�tut�onal check wh�ch the power
of �nst�tut�ng �mpeachments �n one part of the leg�slat�ve body, and of
determ�n�ng upon them �n the other, would g�ve to that body upon the
members of the jud�c�al department. Th�s �s alone a complete
secur�ty. There never can be danger that the judges, by a ser�es of
del�berate usurpat�ons on the author�ty of the leg�slature, would
hazard the un�ted resentment of the body �ntrusted w�th �t, wh�le th�s
body was possessed of the means of pun�sh�ng the�r presumpt�on,
by degrad�ng them from the�r stat�ons. Wh�le th�s ought to remove all
apprehens�ons on the subject, �t affords, at the same t�me, a cogent
argument for const�tut�ng the Senate a court for the tr�al of
�mpeachments.

Hav�ng now exam�ned, and, I trust, removed the object�ons to the
d�st�nct and �ndependent organ�zat�on of the Supreme Court, I
proceed to cons�der the propr�ety of the power of const�tut�ng �nfer�or
courts,2 and the relat�ons wh�ch w�ll subs�st between these and the
former.

The power of const�tut�ng �nfer�or courts �s ev�dently calculated to
obv�ate the necess�ty of hav�ng recourse to the Supreme Court �n
every case of federal cogn�zance. It �s �ntended to enable the
nat�onal government to �nst�tute or AUTHORUZE, �n each State or
d�str�ct of the Un�ted States, a tr�bunal competent to the
determ�nat�on of matters of nat�onal jur�sd�ct�on w�th�n �ts l�m�ts.

But why, �t �s asked, m�ght not the same purpose have been
accompl�shed by the �nstrumental�ty of the State courts? Th�s adm�ts
of d�fferent answers. Though the f�tness and competency of those
courts should be allowed �n the utmost lat�tude, yet the substance of
the power �n quest�on may st�ll be regarded as a necessary part of
the plan, �f �t were only to empower the nat�onal leg�slature to comm�t
to them the cogn�zance of causes ar�s�ng out of the nat�onal



Const�tut�on. To confer the power of determ�n�ng such causes upon
the ex�st�ng courts of the several States, would perhaps be as much
"to const�tute tr�bunals," as to create new courts w�th the l�ke power.
But ought not a more d�rect and expl�c�t prov�s�on to have been made
�n favor of the State courts? There are, �n my op�n�on, substant�al
reasons aga�nst such a prov�s�on: the most d�scern�ng cannot
foresee how far the prevalency of a local sp�r�t may be found to
d�squal�fy the local tr�bunals for the jur�sd�ct�on of nat�onal causes;
wh�lst every man may d�scover, that courts const�tuted l�ke those of
some of the States would be �mproper channels of the jud�c�al
author�ty of the Un�on. State judges, hold�ng the�r off�ces dur�ng
pleasure, or from year to year, w�ll be too l�ttle �ndependent to be
rel�ed upon for an �nflex�ble execut�on of the nat�onal laws. And �f
there was a necess�ty for conf�d�ng the or�g�nal cogn�zance of causes
ar�s�ng under those laws to them there would be a correspondent
necess�ty for leav�ng the door of appeal as w�de as poss�ble. In
proport�on to the grounds of conf�dence �n, or d�strust of, the
subord�nate tr�bunals, ought to be the fac�l�ty or d�ff�culty of appeals.
And well sat�sf�ed as I am of the propr�ety of the appellate
jur�sd�ct�on, �n the several classes of causes to wh�ch �t �s extended
by the plan of the convent�on. I should cons�der every th�ng
calculated to g�ve, �n pract�ce, an UNRESTRAINED COURSE to
appeals, as a source of publ�c and pr�vate �nconven�ence.

I am not sure, but that �t w�ll be found h�ghly exped�ent and useful, to
d�v�de the Un�ted States �nto four or f�ve or half a dozen d�str�cts; and
to �nst�tute a federal court �n each d�str�ct, �n l�eu of one �n every
State. The judges of these courts, w�th the a�d of the State judges,
may hold c�rcu�ts for the tr�al of causes �n the several parts of the
respect�ve d�str�cts. Just�ce through them may be adm�n�stered w�th
ease and despatch; and appeals may be safely c�rcumscr�bed w�th�n
a narrow compass. Th�s plan appears to me at present the most
el�g�ble of any that could be adopted; and �n order to �t, �t �s
necessary that the power of const�tut�ng �nfer�or courts should ex�st
�n the full extent �n wh�ch �t �s to be found �n the proposed
Const�tut�on.



These reasons seem suff�c�ent to sat�sfy a cand�d m�nd, that the
want of such a power would have been a great defect �n the plan. Let
us now exam�ne �n what manner the jud�c�al author�ty �s to be
d�str�buted between the supreme and the �nfer�or courts of the Un�on.
The Supreme Court �s to be �nvested w�th or�g�nal jur�sd�ct�on, only
"�n cases affect�ng ambassadors, other publ�c m�n�sters, and consuls,
and those �n wh�ch A STATE shall be a party." Publ�c m�n�sters of
every class are the �mmed�ate representat�ves of the�r sovere�gns. All
quest�ons �n wh�ch they are concerned are so d�rectly connected w�th
the publ�c peace, that, as well for the preservat�on of th�s, as out of
respect to the sovere�gnt�es they represent, �t �s both exped�ent and
proper that such quest�ons should be subm�tted �n the f�rst �nstance
to the h�ghest jud�catory of the nat�on. Though consuls have not �n
str�ctness a d�plomat�c character, yet as they are the publ�c agents of
the nat�ons to wh�ch they belong, the same observat�on �s �n a great
measure appl�cable to them. In cases �n wh�ch a State m�ght happen
to be a party, �t would �ll su�t �ts d�gn�ty to be turned over to an �nfer�or
tr�bunal. Though �t may rather be a d�gress�on from the �mmed�ate
subject of th�s paper, I shall take occas�on to ment�on here a
suppos�t�on wh�ch has exc�ted some alarm upon very m�staken
grounds. It has been suggested that an ass�gnment of the publ�c
secur�t�es of one State to the c�t�zens of another, would enable them
to prosecute that State �n the federal courts for the amount of those
secur�t�es; a suggest�on wh�ch the follow�ng cons�derat�ons prove to
be w�thout foundat�on.

It �s �nherent �n the nature of sovere�gnty not to be amenable to the
su�t of an �nd�v�dual WITHOUT ITS CONSENT. Th�s �s the general
sense, and the general pract�ce of mank�nd; and the exempt�on, as
one of the attr�butes of sovere�gnty, �s now enjoyed by the
government of every State �n the Un�on. Unless, therefore, there �s a
surrender of th�s �mmun�ty �n the plan of the convent�on, �t w�ll rema�n
w�th the States, and the danger �nt�mated must be merely �deal. The
c�rcumstances wh�ch are necessary to produce an al�enat�on of State
sovere�gnty were d�scussed �n cons�der�ng the art�cle of taxat�on, and
need not be repeated here. A recurrence to the pr�nc�ples there
establ�shed w�ll sat�sfy us, that there �s no color to pretend that the



State governments would, by the adopt�on of that plan, be d�vested
of the pr�v�lege of pay�ng the�r own debts �n the�r own way, free from
every constra�nt but that wh�ch flows from the obl�gat�ons of good
fa�th. The contracts between a nat�on and �nd�v�duals are only
b�nd�ng on the consc�ence of the sovere�gn, and have no pretens�ons
to a compuls�ve force. They confer no r�ght of act�on, �ndependent of
the sovere�gn w�ll. To what purpose would �t be to author�ze su�ts
aga�nst States for the debts they owe? How could recover�es be
enforced? It �s ev�dent, �t could not be done w�thout wag�ng war
aga�nst the contract�ng State; and to ascr�be to the federal courts, by
mere �mpl�cat�on, and �n destruct�on of a pre-ex�st�ng r�ght of the
State governments, a power wh�ch would �nvolve such a
consequence, would be altogether forced and unwarrantable.

Let us resume the tra�n of our observat�ons. We have seen that the
or�g�nal jur�sd�ct�on of the Supreme Court would be conf�ned to two
classes of causes, and those of a nature rarely to occur. In all other
cases of federal cogn�zance, the or�g�nal jur�sd�ct�on would apperta�n
to the �nfer�or tr�bunals; and the Supreme Court would have noth�ng
more than an appellate jur�sd�ct�on, "w�th such EXCEPTIONS and
under such REGULATIONS as the Congress shall make."

The propr�ety of th�s appellate jur�sd�ct�on has been scarcely called �n
quest�on �n regard to matters of law; but the clamors have been loud
aga�nst �t as appl�ed to matters of fact. Some well-�ntent�oned men �n
th�s State, der�v�ng the�r not�ons from the language and forms wh�ch
obta�n �n our courts, have been �nduced to cons�der �t as an �mpl�ed
supersedure of the tr�al by jury, �n favor of the c�v�l-law mode of tr�al,
wh�ch preva�ls �n our courts of adm�ralty, probate, and chancery. A
techn�cal sense has been aff�xed to the term "appellate," wh�ch, �n
our law parlance, �s commonly used �n reference to appeals �n the
course of the c�v�l law. But �f I am not m�s�nformed, the same
mean�ng would not be g�ven to �t �n any part of New England. There
an appeal from one jury to another, �s fam�l�ar both �n language and
pract�ce, and �s even a matter of course, unt�l there have been two
verd�cts on one s�de. The word "appellate," therefore, w�ll not be
understood �n the same sense �n New England as �n New York,



wh�ch shows the �mpropr�ety of a techn�cal �nterpretat�on der�ved
from the jur�sprudence of any part�cular State. The express�on, taken
�n the abstract, denotes noth�ng more than the power of one tr�bunal
to rev�ew the proceed�ngs of another, e�ther as to the law or fact, or
both. The mode of do�ng �t may depend on anc�ent custom or
leg�slat�ve prov�s�on (�n a new government �t must depend on the
latter), and may be w�th or w�thout the a�d of a jury, as may be judged
adv�sable. If, therefore, the re-exam�nat�on of a fact once determ�ned
by a jury, should �n any case be adm�tted under the proposed
Const�tut�on, �t may be so regulated as to be done by a second jury,
e�ther by remand�ng the cause to the court below for a second tr�al of
the fact, or by d�rect�ng an �ssue �mmed�ately out of the Supreme
Court.

But �t does not follow that the re-exam�nat�on of a fact once
ascerta�ned by a jury, w�ll be perm�tted �n the Supreme Court. Why
may not �t be sa�d, w�th the str�ctest propr�ety, when a wr�t of error �s
brought from an �nfer�or to a super�or court of law �n th�s State, that
the latter has jur�sd�ct�on of the fact as well as the law? It �s true �t
cannot �nst�tute a new �nqu�ry concern�ng the fact, but �t takes
cogn�zance of �t as �t appears upon the record, and pronounces the
law ar�s�ng upon �t.3 Th�s �s jur�sd�ct�on of both fact and law; nor �s �t
even poss�ble to separate them. Though the common-law courts of
th�s State ascerta�n d�sputed facts by a jury, yet they unquest�onably
have jur�sd�ct�on of both fact and law; and accord�ngly when the
former �s agreed �n the plead�ngs, they have no recourse to a jury,
but proceed at once to judgment. I contend, therefore, on th�s
ground, that the express�ons, "appellate jur�sd�ct�on, both as to law
and fact," do not necessar�ly �mply a re-exam�nat�on �n the Supreme
Court of facts dec�ded by jur�es �n the �nfer�or courts.

The follow�ng tra�n of �deas may well be �mag�ned to have �nfluenced
the convent�on, �n relat�on to th�s part�cular prov�s�on. The appellate
jur�sd�ct�on of the Supreme Court (�t may have been argued) w�ll
extend to causes determ�nable �n d�fferent modes, some �n the
course of the COMMON LAW, others �n the course of the CIVIL
LAW. In the former, the rev�s�on of the law only w�ll be, generally



speak�ng, the proper prov�nce of the Supreme Court; �n the latter, the
re-exam�nat�on of the fact �s agreeable to usage, and �n some cases,
of wh�ch pr�ze causes are an example, m�ght be essent�al to the
preservat�on of the publ�c peace. It �s therefore necessary that the
appellate jur�sd�ct�on should, �n certa�n cases, extend �n the broadest
sense to matters of fact. It w�ll not answer to make an express
except�on of cases wh�ch shall have been or�g�nally tr�ed by a jury,
because �n the courts of some of the States ALL CAUSES are tr�ed
�n th�s mode4; and such an except�on would preclude the rev�s�on of
matters of fact, as well where �t m�ght be proper, as where �t m�ght be
�mproper. To avo�d all �nconven�enc�es, �t w�ll be safest to declare
generally, that the Supreme Court shall possess appellate
jur�sd�ct�on both as to law and FACT, and that th�s jur�sd�ct�on shall
be subject to such EXCEPTIONS and regulat�ons as the nat�onal
leg�slature may prescr�be. Th�s w�ll enable the government to mod�fy
�t �n such a manner as w�ll best answer the ends of publ�c just�ce and
secur�ty.

Th�s v�ew of the matter, at any rate, puts �t out of all doubt that the
supposed ABOLITION of the tr�al by jury, by the operat�on of th�s
prov�s�on, �s fallac�ous and untrue. The leg�slature of the Un�ted
States would certa�nly have full power to prov�de, that �n appeals to
the Supreme Court there should be no re-exam�nat�on of facts where
they had been tr�ed �n the or�g�nal causes by jur�es. Th�s would
certa�nly be an author�zed except�on; but �f, for the reason already
�nt�mated, �t should be thought too extens�ve, �t m�ght be qual�f�ed
w�th a l�m�tat�on to such causes only as are determ�nable at common
law �n that mode of tr�al.

The amount of the observat�ons h�therto made on the author�ty of the
jud�c�al department �s th�s: that �t has been carefully restr�cted to
those causes wh�ch are man�festly proper for the cogn�zance of the
nat�onal jud�cature; that �n the part�t�on of th�s author�ty a very small
port�on of or�g�nal jur�sd�ct�on has been preserved to the Supreme
Court, and the rest cons�gned to the subord�nate tr�bunals; that the
Supreme Court w�ll possess an appellate jur�sd�ct�on, both as to law
and fact, �n all the cases referred to them, both subject to any



EXCEPTIONS and REGULATIONS wh�ch may be thought
adv�sable; that th�s appellate jur�sd�ct�on does, �n no case, ABOLISH
the tr�al by jury; and that an ord�nary degree of prudence and
�ntegr�ty �n the nat�onal counc�ls w�ll �nsure us sol�d advantages from
the establ�shment of the proposed jud�c�ary, w�thout expos�ng us to
any of the �nconven�ences wh�ch have been pred�cted from that
source.

PUBLIUS.

1 Art�cle 3, sec. I.

2 Th�s power has been absurdly represented as �ntended to abol�sh
all the county courts �n the several States, wh�ch are commonly
called �nfer�or courts. But the express�ons of the Const�tut�on are, to
const�tute "tr�bunals INFERIOR TO THE SUPREME COURT"; and
the ev�dent des�gn of the prov�s�on �s to enable the �nst�tut�on of local
courts, subord�nate to the Supreme, e�ther �n States or larger
d�str�cts. It �s r�d�culous to �mag�ne that county courts were �n
contemplat�on.

3 Th�s word �s composed of JUS and DICTIO, jur�s d�ct�o or a
speak�ng and pronounc�ng of the law.

4 I hold that the States w�ll have concurrent jur�sd�ct�on w�th the
subord�nate federal jud�cator�es, �n many cases of federal
cogn�zance, as w�ll be expla�ned �n my next paper.
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From McLEAN's Ed�t�on, New York.

HAMILTON

To the People of the State of New York:

THE erect�on of a new government, whatever care or w�sdom may
d�st�ngu�sh the work, cannot fa�l to or�g�nate quest�ons of �ntr�cacy
and n�cety; and these may, �n a part�cular manner, be expected to
flow from the establ�shment of a const�tut�on founded upon the total
or part�al �ncorporat�on of a number of d�st�nct sovere�gnt�es. 'T �s
t�me only that can mature and perfect so compound a system, can
l�qu�date the mean�ng of all the parts, and can adjust them to each
other �n a harmon�ous and cons�stent WHOLE.

Such quest�ons, accord�ngly, have ar�sen upon the plan proposed by
the convent�on, and part�cularly concern�ng the jud�c�ary department.
The pr�nc�pal of these respect the s�tuat�on of the State courts �n
regard to those causes wh�ch are to be subm�tted to federal
jur�sd�ct�on. Is th�s to be exclus�ve, or are those courts to possess a
concurrent jur�sd�ct�on? If the latter, �n what relat�on w�ll they stand to
the nat�onal tr�bunals? These are �nqu�r�es wh�ch we meet w�th �n the
mouths of men of sense, and wh�ch are certa�nly ent�tled to attent�on.

The pr�nc�ples establ�shed �n a former paper1 teach us that the
States w�ll reta�n all PRE-EXISTING author�t�es wh�ch may not be
exclus�vely delegated to the federal head; and that th�s exclus�ve
delegat�on can only ex�st �n one of three cases: where an exclus�ve
author�ty �s, �n express terms, granted to the Un�on; or where a
part�cular author�ty �s granted to the Un�on, and the exerc�se of a l�ke
author�ty �s proh�b�ted to the States; or where an author�ty �s granted
to the Un�on, w�th wh�ch a s�m�lar author�ty �n the States would be
utterly �ncompat�ble. Though these pr�nc�ples may not apply w�th the



same force to the jud�c�ary as to the leg�slat�ve power, yet I am
�ncl�ned to th�nk that they are, �n the ma�n, just w�th respect to the
former, as well as the latter. And under th�s �mpress�on, I shall lay �t
down as a rule, that the State courts w�ll RETAIN the jur�sd�ct�on they
now have, unless �t appears to be taken away �n one of the
enumerated modes.

The only th�ng �n the proposed Const�tut�on, wh�ch wears the
appearance of conf�n�ng the causes of federal cogn�zance to the
federal courts, �s conta�ned �n th�s passage: "The JUDICIAL POWER
of the Un�ted States SHALL BE VESTED �n one Supreme Court, and
�n SUCH �nfer�or courts as the Congress shall from t�me to t�me
orda�n and establ�sh." Th�s m�ght e�ther be construed to s�gn�fy, that
the supreme and subord�nate courts of the Un�on should alone have
the power of dec�d�ng those causes to wh�ch the�r author�ty �s to
extend; or s�mply to denote, that the organs of the nat�onal jud�c�ary
should be one Supreme Court, and as many subord�nate courts as
Congress should th�nk proper to appo�nt; or �n other words, that the
Un�ted States should exerc�se the jud�c�al power w�th wh�ch they are
to be �nvested, through one supreme tr�bunal, and a certa�n number
of �nfer�or ones, to be �nst�tuted by them. The f�rst excludes, the last
adm�ts, the concurrent jur�sd�ct�on of the State tr�bunals; and as the
f�rst would amount to an al�enat�on of State power by �mpl�cat�on, the
last appears to me the most natural and the most defens�ble
construct�on.

But th�s doctr�ne of concurrent jur�sd�ct�on �s only clearly appl�cable to
those descr�pt�ons of causes of wh�ch the State courts have prev�ous
cogn�zance. It �s not equally ev�dent �n relat�on to cases wh�ch may
grow out of, and be PECULIAR to, the Const�tut�on to be
establ�shed; for not to allow the State courts a r�ght of jur�sd�ct�on �n
such cases, can hardly be cons�dered as the abr�dgment of a pre-
ex�st�ng author�ty. I mean not therefore to contend that the Un�ted
States, �n the course of leg�slat�on upon the objects �ntrusted to the�r
d�rect�on, may not comm�t the dec�s�on of causes ar�s�ng upon a
part�cular regulat�on to the federal courts solely, �f such a measure
should be deemed exped�ent; but I hold that the State courts w�ll be



d�vested of no part of the�r pr�m�t�ve jur�sd�ct�on, further than may
relate to an appeal; and I am even of op�n�on that �n every case �n
wh�ch they were not expressly excluded by the future acts of the
nat�onal leg�slature, they w�ll of course take cogn�zance of the
causes to wh�ch those acts may g�ve b�rth. Th�s I �nfer from the
nature of jud�c�ary power, and from the general gen�us of the system.
The jud�c�ary power of every government looks beyond �ts own local
or mun�c�pal laws, and �n c�v�l cases lays hold of all subjects of
l�t�gat�on between part�es w�th�n �ts jur�sd�ct�on, though the causes of
d�spute are relat�ve to the laws of the most d�stant part of the globe.
Those of Japan, not less than of New York, may furn�sh the objects
of legal d�scuss�on to our courts. When �n add�t�on to th�s we
cons�der the State governments and the nat�onal governments, as
they truly are, �n the l�ght of k�ndred systems, and as parts of ONE
WHOLE, the �nference seems to be conclus�ve, that the State courts
would have a concurrent jur�sd�ct�on �n all cases ar�s�ng under the
laws of the Un�on, where �t was not expressly proh�b�ted.

Here another quest�on occurs: What relat�on would subs�st between
the nat�onal and State courts �n these �nstances of concurrent
jur�sd�ct�on? I answer, that an appeal would certa�nly l�e from the
latter, to the Supreme Court of the Un�ted States. The Const�tut�on �n
d�rect terms g�ves an appellate jur�sd�ct�on to the Supreme Court �n
all the enumerated cases of federal cogn�zance �n wh�ch �t �s not to
have an or�g�nal one, w�thout a s�ngle express�on to conf�ne �ts
operat�on to the �nfer�or federal courts. The objects of appeal, not the
tr�bunals from wh�ch �t �s to be made, are alone contemplated. From
th�s c�rcumstance, and from the reason of the th�ng, �t ought to be
construed to extend to the State tr�bunals. E�ther th�s must be the
case, or the local courts must be excluded from a concurrent
jur�sd�ct�on �n matters of nat�onal concern, else the jud�c�ary author�ty
of the Un�on may be eluded at the pleasure of every pla�nt�ff or
prosecutor. Ne�ther of these consequences ought, w�thout ev�dent
necess�ty, to be �nvolved; the latter would be ent�rely �nadm�ss�ble, as
�t would defeat some of the most �mportant and avowed purposes of
the proposed government, and would essent�ally embarrass �ts
measures. Nor do I perce�ve any foundat�on for such a suppos�t�on.



Agreeably to the remark already made, the nat�onal and State
systems are to be regarded as ONE WHOLE. The courts of the latter
w�ll of course be natural aux�l�ar�es to the execut�on of the laws of the
Un�on, and an appeal from them w�ll as naturally l�e to that tr�bunal
wh�ch �s dest�ned to un�te and ass�m�late the pr�nc�ples of nat�onal
just�ce and the rules of nat�onal dec�s�ons. The ev�dent a�m of the
plan of the convent�on �s, that all the causes of the spec�f�ed classes
shall, for we�ghty publ�c reasons, rece�ve the�r or�g�nal or f�nal
determ�nat�on �n the courts of the Un�on. To conf�ne, therefore, the
general express�ons g�v�ng appellate jur�sd�ct�on to the Supreme
Court, to appeals from the subord�nate federal courts, �nstead of
allow�ng the�r extens�on to the State courts, would be to abr�dge the
lat�tude of the terms, �n subvers�on of the �ntent, contrary to every
sound rule of �nterpretat�on.

But could an appeal be made to l�e from the State courts to the
subord�nate federal jud�cator�es? Th�s �s another of the quest�ons
wh�ch have been ra�sed, and of greater d�ff�culty than the former. The
follow�ng cons�derat�ons countenance the aff�rmat�ve. The plan of the
convent�on, �n the f�rst place, author�zes the nat�onal leg�slature "to
const�tute tr�bunals �nfer�or to the Supreme Court."2 It declares, �n
the next place, that "the JUDICIAL POWER of the Un�ted States
SHALL BE VESTED �n one Supreme Court, and �n such �nfer�or
courts as Congress shall orda�n and establ�sh"; and �t then proceeds
to enumerate the cases to wh�ch th�s jud�c�al power shall extend. It
afterwards d�v�des the jur�sd�ct�on of the Supreme Court �nto or�g�nal
and appellate, but g�ves no def�n�t�on of that of the subord�nate
courts. The only outl�nes descr�bed for them, are that they shall be
"�nfer�or to the Supreme Court," and that they shall not exceed the
spec�f�ed l�m�ts of the federal jud�c�ary. Whether the�r author�ty shall
be or�g�nal or appellate, or both, �s not declared. All th�s seems to be
left to the d�scret�on of the leg�slature. And th�s be�ng the case, I
perce�ve at present no �mped�ment to the establ�shment of an appeal
from the State courts to the subord�nate nat�onal tr�bunals; and many
advantages attend�ng the power of do�ng �t may be �mag�ned. It
would d�m�n�sh the mot�ves to the mult�pl�cat�on of federal courts, and
would adm�t of arrangements calculated to contract the appellate



jur�sd�ct�on of the Supreme Court. The State tr�bunals may then be
left w�th a more ent�re charge of federal causes; and appeals, �n
most cases �n wh�ch they may be deemed proper, �nstead of be�ng
carr�ed to the Supreme Court, may be made to l�e from the State
courts to d�str�ct courts of the Un�on.

PUBLIUS.

1 No. 31.

2 Sec. 8th art. 1st.
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The Jud�c�ary Cont�nued �n Relat�on to Tr�al by Jury

From MCLEAN's Ed�t�on, New York.

HAMILTON

To the People of the State of New York:

THE object�on to the plan of the convent�on, wh�ch has met w�th
most success �n th�s State, and perhaps �n several of the other
States, �s THAT RELATIVE TO THE WANT OF A
CONSTITUTIONAL PROVISION for the tr�al by jury �n c�v�l cases.
The d�s�ngenuous form �n wh�ch th�s object�on �s usually stated has



been repeatedly adverted to and exposed, but cont�nues to be
pursued �n all the conversat�ons and wr�t�ngs of the opponents of the
plan. The mere s�lence of the Const�tut�on �n regard to CIVIL
CAUSES, �s represented as an abol�t�on of the tr�al by jury, and the
declamat�ons to wh�ch �t has afforded a pretext are artfully calculated
to �nduce a persuas�on that th�s pretended abol�t�on �s complete and
un�versal, extend�ng not only to every spec�es of c�v�l, but even to
CRIMINAL CAUSES. To argue w�th respect to the latter would,
however, be as va�n and fru�tless as to attempt the ser�ous proof of
the EXISTENCE of MATTER, or to demonstrate any of those
propos�t�ons wh�ch, by the�r own �nternal ev�dence, force conv�ct�on,
when expressed �n language adapted to convey the�r mean�ng.

W�th regard to c�v�l causes, subtlet�es almost too contempt�ble for
refutat�on have been employed to countenance the surm�se that a
th�ng wh�ch �s only NOT PROVIDED FOR, �s ent�rely ABOLISHED.
Every man of d�scernment must at once perce�ve the w�de d�fference
between SILENCE and ABOLITION. But as the �nventors of th�s
fallacy have attempted to support �t by certa�n LEGAL MAXIMS of
�nterpretat�on, wh�ch they have perverted from the�r true mean�ng, �t
may not be wholly useless to explore the ground they have taken.

The max�ms on wh�ch they rely are of th�s nature: "A spec�f�cat�on of
part�culars �s an exclus�on of generals"; or, "The express�on of one
th�ng �s the exclus�on of another." Hence, say they, as the
Const�tut�on has establ�shed the tr�al by jury �n cr�m�nal cases, and �s
s�lent �n respect to c�v�l, th�s s�lence �s an �mpl�ed proh�b�t�on of tr�al
by jury �n regard to the latter.

The rules of legal �nterpretat�on are rules of COMMONSENSE,
adopted by the courts �n the construct�on of the laws. The true test,
therefore, of a just appl�cat�on of them �s �ts conform�ty to the source
from wh�ch they are der�ved. Th�s be�ng the case, let me ask �f �t �s
cons�stent w�th common-sense to suppose that a prov�s�on obl�g�ng
the leg�slat�ve power to comm�t the tr�al of cr�m�nal causes to jur�es,
�s a pr�vat�on of �ts r�ght to author�ze or perm�t that mode of tr�al �n
other cases? Is �t natural to suppose, that a command to do one



th�ng �s a proh�b�t�on to the do�ng of another, wh�ch there was a
prev�ous power to do, and wh�ch �s not �ncompat�ble w�th the th�ng
commanded to be done? If such a suppos�t�on would be unnatural
and unreasonable, �t cannot be rat�onal to ma�nta�n that an �njunct�on
of the tr�al by jury �n certa�n cases �s an �nterd�ct�on of �t �n others.

A power to const�tute courts �s a power to prescr�be the mode of tr�al;
and consequently, �f noth�ng was sa�d �n the Const�tut�on on the
subject of jur�es, the leg�slature would be at l�berty e�ther to adopt
that �nst�tut�on or to let �t alone. Th�s d�scret�on, �n regard to cr�m�nal
causes, �s abr�dged by the express �njunct�on of tr�al by jury �n all
such cases; but �t �s, of course, left at large �n relat�on to c�v�l causes,
there be�ng a total s�lence on th�s head. The spec�f�cat�on of an
obl�gat�on to try all cr�m�nal causes �n a part�cular mode, excludes
�ndeed the obl�gat�on or necess�ty of employ�ng the same mode �n
c�v�l causes, but does not abr�dge THE POWER of the leg�slature to
exerc�se that mode �f �t should be thought proper. The pretense,
therefore, that the nat�onal leg�slature would not be at full l�berty to
subm�t all the c�v�l causes of federal cogn�zance to the determ�nat�on
of jur�es, �s a pretense dest�tute of all just foundat�on.

From these observat�ons th�s conclus�on results: that the tr�al by jury
�n c�v�l cases would not be abol�shed; and that the use attempted to
be made of the max�ms wh�ch have been quoted, �s contrary to
reason and common-sense, and therefore not adm�ss�ble. Even �f
these max�ms had a prec�se techn�cal sense, correspond�ng w�th the
�dea of those who employ them upon the present occas�on, wh�ch,
however, �s not the case, they would st�ll be �nappl�cable to a
const�tut�on of government. In relat�on to such a subject, the natural
and obv�ous sense of �ts prov�s�ons, apart from any techn�cal rules, �s
the true cr�ter�on of construct�on.

Hav�ng now seen that the max�ms rel�ed upon w�ll not bear the use
made of them, let us endeavor to ascerta�n the�r proper use and true
mean�ng. Th�s w�ll be best done by examples. The plan of the
convent�on declares that the power of Congress, or, �n other words,
of the NATIONAL LEGISLATURE, shall extend to certa�n



enumerated cases. Th�s spec�f�cat�on of part�culars ev�dently
excludes all pretens�on to a general leg�slat�ve author�ty, because an
aff�rmat�ve grant of spec�al powers would be absurd, as well as
useless, �f a general author�ty was �ntended.

In l�ke manner the jud�c�al author�ty of the federal jud�catures �s
declared by the Const�tut�on to comprehend certa�n cases
part�cularly spec�f�ed. The express�on of those cases marks the
prec�se l�m�ts, beyond wh�ch the federal courts cannot extend the�r
jur�sd�ct�on, because the objects of the�r cogn�zance be�ng
enumerated, the spec�f�cat�on would be nugatory �f �t d�d not exclude
all �deas of more extens�ve author�ty.

These examples are suff�c�ent to eluc�date the max�ms wh�ch have
been ment�oned, and to des�gnate the manner �n wh�ch they should
be used. But that there may be no m�sapprehens�ons upon th�s
subject, I shall add one case more, to demonstrate the proper use of
these max�ms, and the abuse wh�ch has been made of them.

Let us suppose that by the laws of th�s State a marr�ed woman was
�ncapable of convey�ng her estate, and that the leg�slature,
cons�der�ng th�s as an ev�l, should enact that she m�ght d�spose of
her property by deed executed �n the presence of a mag�strate. In
such a case there can be no doubt but the spec�f�cat�on would
amount to an exclus�on of any other mode of conveyance, because
the woman hav�ng no prev�ous power to al�enate her property, the
spec�f�cat�on determ�nes the part�cular mode wh�ch she �s, for that
purpose, to ava�l herself of. But let us further suppose that �n a
subsequent part of the same act �t should be declared that no
woman should d�spose of any estate of a determ�nate value w�thout
the consent of three of her nearest relat�ons, s�gn�f�ed by the�r
s�gn�ng the deed; could �t be �nferred from th�s regulat�on that a
marr�ed woman m�ght not procure the approbat�on of her relat�ons to
a deed for convey�ng property of �nfer�or value? The pos�t�on �s too
absurd to mer�t a refutat�on, and yet th�s �s prec�sely the pos�t�on
wh�ch those must establ�sh who contend that the tr�al by jur�es �n c�v�l



cases �s abol�shed, because �t �s expressly prov�ded for �n cases of a
cr�m�nal nature.

From these observat�ons �t must appear unquest�onably true, that
tr�al by jury �s �n no case abol�shed by the proposed Const�tut�on, and
�t �s equally true, that �n those controvers�es between �nd�v�duals �n
wh�ch the great body of the people are l�kely to be �nterested, that
�nst�tut�on w�ll rema�n prec�sely �n the same s�tuat�on �n wh�ch �t �s
placed by the State const�tut�ons, and w�ll be �n no degree altered or
�nfluenced by the adopt�on of the plan under cons�derat�on. The
foundat�on of th�s assert�on �s, that the nat�onal jud�c�ary w�ll have no
cogn�zance of them, and of course they w�ll rema�n determ�nable as
heretofore by the State courts only, and �n the manner wh�ch the
State const�tut�ons and laws prescr�be. All land causes, except
where cla�ms under the grants of d�fferent States come �nto quest�on,
and all other controvers�es between the c�t�zens of the same State,
unless where they depend upon pos�t�ve v�olat�ons of the art�cles of
un�on, by acts of the State leg�slatures, w�ll belong exclus�vely to the
jur�sd�ct�on of the State tr�bunals. Add to th�s, that adm�ralty causes,
and almost all those wh�ch are of equ�ty jur�sd�ct�on, are
determ�nable under our own government w�thout the �ntervent�on of a
jury, and the �nference from the whole w�ll be, that th�s �nst�tut�on, as
�t ex�sts w�th us at present, cannot poss�bly be affected to any great
extent by the proposed alterat�on �n our system of government.

The fr�ends and adversar�es of the plan of the convent�on, �f they
agree �n noth�ng else, concur at least �n the value they set upon the
tr�al by jury; or �f there �s any d�fference between them �t cons�sts �n
th�s: the former regard �t as a valuable safeguard to l�berty; the latter
represent �t as the very pallad�um of free government. For my own
part, the more the operat�on of the �nst�tut�on has fallen under my
observat�on, the more reason I have d�scovered for hold�ng �t �n h�gh
est�mat�on; and �t would be altogether superfluous to exam�ne to
what extent �t deserves to be esteemed useful or essent�al �n a
representat�ve republ�c, or how much more mer�t �t may be ent�tled
to, as a defense aga�nst the oppress�ons of an hered�tary monarch,
than as a barr�er to the tyranny of popular mag�strates �n a popular



government. D�scuss�ons of th�s k�nd would be more cur�ous than
benef�c�al, as all are sat�sf�ed of the ut�l�ty of the �nst�tut�on, and of �ts
fr�endly aspect to l�berty. But I must acknowledge that I cannot
read�ly d�scern the �nseparable connect�on between the ex�stence of
l�berty, and the tr�al by jury �n c�v�l cases. Arb�trary �mpeachments,
arb�trary methods of prosecut�ng pretended offenses, and arb�trary
pun�shments upon arb�trary conv�ct�ons, have ever appeared to me
to be the great eng�nes of jud�c�al despot�sm; and these have all
relat�on to cr�m�nal proceed�ngs. The tr�al by jury �n cr�m�nal cases,
a�ded by the habeas-corpus act, seems therefore to be alone
concerned �n the quest�on. And both of these are prov�ded for, �n the
most ample manner, �n the plan of the convent�on.

It has been observed, that tr�al by jury �s a safeguard aga�nst an
oppress�ve exerc�se of the power of taxat�on. Th�s observat�on
deserves to be canvassed.

It �s ev�dent that �t can have no �nfluence upon the leg�slature, �n
regard to the AMOUNT of taxes to be la�d, to the OBJECTS upon
wh�ch they are to be �mposed, or to the RULE by wh�ch they are to
be apport�oned. If �t can have any �nfluence, therefore, �t must be
upon the mode of collect�on, and the conduct of the off�cers �ntrusted
w�th the execut�on of the revenue laws.

As to the mode of collect�on �n th�s State, under our own
Const�tut�on, the tr�al by jury �s �n most cases out of use. The taxes
are usually lev�ed by the more summary proceed�ng of d�stress and
sale, as �n cases of rent. And �t �s acknowledged on all hands, that
th�s �s essent�al to the eff�cacy of the revenue laws. The d�latory
course of a tr�al at law to recover the taxes �mposed on �nd�v�duals,
would ne�ther su�t the ex�genc�es of the publ�c nor promote the
conven�ence of the c�t�zens. It would often occas�on an accumulat�on
of costs, more burdensome than the or�g�nal sum of the tax to be
lev�ed.

And as to the conduct of the off�cers of the revenue, the prov�s�on �n
favor of tr�al by jury �n cr�m�nal cases, w�ll afford the secur�ty a�med
at. W�lful abuses of a publ�c author�ty, to the oppress�on of the



subject, and every spec�es of off�c�al extort�on, are offenses aga�nst
the government, for wh�ch the persons who comm�t them may be
�nd�cted and pun�shed accord�ng to the c�rcumstances of the case.

The excellence of the tr�al by jury �n c�v�l cases appears to depend on
c�rcumstances fore�gn to the preservat�on of l�berty. The strongest
argument �n �ts favor �s, that �t �s a secur�ty aga�nst corrupt�on. As
there �s always more t�me and better opportun�ty to tamper w�th a
stand�ng body of mag�strates than w�th a jury summoned for the
occas�on, there �s room to suppose that a corrupt �nfluence would
more eas�ly f�nd �ts way to the former than to the latter. The force of
th�s cons�derat�on �s, however, d�m�n�shed by others. The sher�ff, who
�s the summoner of ord�nary jur�es, and the clerks of courts, who
have the nom�nat�on of spec�al jur�es, are themselves stand�ng
off�cers, and, act�ng �nd�v�dually, may be supposed more access�ble
to the touch of corrupt�on than the judges, who are a collect�ve body.
It �s not d�ff�cult to see, that �t would be �n the power of those off�cers
to select jurors who would serve the purpose of the party as well as
a corrupted bench. In the next place, �t may fa�rly be supposed, that
there would be less d�ff�culty �n ga�n�ng some of the jurors
prom�scuously taken from the publ�c mass, than �n ga�n�ng men who
had been chosen by the government for the�r prob�ty and good
character. But mak�ng every deduct�on for these cons�derat�ons, the
tr�al by jury must st�ll be a valuable check upon corrupt�on. It greatly
mult�pl�es the �mped�ments to �ts success. As matters now stand, �t
would be necessary to corrupt both court and jury; for where the jury
have gone ev�dently wrong, the court w�ll generally grant a new tr�al,
and �t would be �n most cases of l�ttle use to pract�ce upon the jury,
unless the court could be l�kew�se ga�ned. Here then �s a double
secur�ty; and �t w�ll read�ly be perce�ved that th�s compl�cated agency
tends to preserve the pur�ty of both �nst�tut�ons. By �ncreas�ng the
obstacles to success, �t d�scourages attempts to seduce the �ntegr�ty
of e�ther. The temptat�ons to prost�tut�on wh�ch the judges m�ght have
to surmount, must certa�nly be much fewer, wh�le the co-operat�on of
a jury �s necessary, than they m�ght be, �f they had themselves the
exclus�ve determ�nat�on of all causes.



Notw�thstand�ng, therefore, the doubts I have expressed, as to the
essent�al�ty of tr�al by jury �n c�v�l cases to l�berty, I adm�t that �t �s �n
most cases, under proper regulat�ons, an excellent method of
determ�n�ng quest�ons of property; and that on th�s account alone �t
would be ent�tled to a const�tut�onal prov�s�on �n �ts favor �f �t were
poss�ble to f�x the l�m�ts w�th�n wh�ch �t ought to be comprehended.
There �s, however, �n all cases, great d�ff�culty �n th�s; and men not
bl�nded by enthus�asm must be sens�ble that �n a federal
government, wh�ch �s a compos�t�on of soc�et�es whose �deas and
�nst�tut�ons �n relat�on to the matter mater�ally vary from each other,
that d�ff�culty must be not a l�ttle augmented. For my own part, at
every new v�ew I take of the subject, I become more conv�nced of
the real�ty of the obstacles wh�ch, we are author�tat�vely �nformed,
prevented the �nsert�on of a prov�s�on on th�s head �n the plan of the
convent�on.

The great d�fference between the l�m�ts of the jury tr�al �n d�fferent
States �s not generally understood; and as �t must have cons�derable
�nfluence on the sentence we ought to pass upon the om�ss�on
compla�ned of �n regard to th�s po�nt, an explanat�on of �t �s
necessary. In th�s State, our jud�c�al establ�shments resemble, more
nearly than �n any other, those of Great Br�ta�n. We have courts of
common law, courts of probates (analogous �n certa�n matters to the
sp�r�tual courts �n England), a court of adm�ralty and a court of
chancery. In the courts of common law only, the tr�al by jury preva�ls,
and th�s w�th some except�ons. In all the others a s�ngle judge
pres�des, and proceeds �n general e�ther accord�ng to the course of
the canon or c�v�l law, w�thout the a�d of a jury.1 In New Jersey, there
�s a court of chancery wh�ch proceeds l�ke ours, but ne�ther courts of
adm�ralty nor of probates, �n the sense �n wh�ch these last are
establ�shed w�th us. In that State the courts of common law have the
cogn�zance of those causes wh�ch w�th us are determ�nable �n the
courts of adm�ralty and of probates, and of course the jury tr�al �s
more extens�ve �n New Jersey than �n New York. In Pennsylvan�a,
th�s �s perhaps st�ll more the case, for there �s no court of chancery �n
that State, and �ts common-law courts have equ�ty jur�sd�ct�on. It has
a court of adm�ralty, but none of probates, at least on the plan of



ours. Delaware has �n these respects �m�tated Pennsylvan�a.
Maryland approaches more nearly to New York, as does also
V�rg�n�a, except that the latter has a plural�ty of chancellors. North
Carol�na bears most aff�n�ty to Pennsylvan�a; South Carol�na to
V�rg�n�a. I bel�eve, however, that �n some of those States wh�ch have
d�st�nct courts of adm�ralty, the causes depend�ng �n them are tr�able
by jur�es. In Georg�a there are none but common-law courts, and an
appeal of course l�es from the verd�ct of one jury to another, wh�ch �s
called a spec�al jury, and for wh�ch a part�cular mode of appo�ntment
�s marked out. In Connect�cut, they have no d�st�nct courts e�ther of
chancery or of adm�ralty, and the�r courts of probates have no
jur�sd�ct�on of causes. The�r common-law courts have adm�ralty and,
to a certa�n extent, equ�ty jur�sd�ct�on. In cases of �mportance, the�r
General Assembly �s the only court of chancery. In Connect�cut,
therefore, the tr�al by jury extends �n PRACTICE further than �n any
other State yet ment�oned. Rhode Island �s, I bel�eve, �n th�s
part�cular, pretty much �n the s�tuat�on of Connect�cut. Massachusetts
and New Hampsh�re, �n regard to the blend�ng of law, equ�ty, and
adm�ralty jur�sd�ct�ons, are �n a s�m�lar pred�cament. In the four
Eastern States, the tr�al by jury not only stands upon a broader
foundat�on than �n the other States, but �t �s attended w�th a
pecul�ar�ty unknown, �n �ts full extent, to any of them. There �s an
appeal OF COURSE from one jury to another, t�ll there have been
two verd�cts out of three on one s�de.

From th�s sketch �t appears that there �s a mater�al d�vers�ty, as well
�n the mod�f�cat�on as �n the extent of the �nst�tut�on of tr�al by jury �n
c�v�l cases, �n the several States; and from th�s fact these obv�ous
reflect�ons flow: f�rst, that no general rule could have been f�xed upon
by the convent�on wh�ch would have corresponded w�th the
c�rcumstances of all the States; and secondly, that more or at least
as much m�ght have been hazarded by tak�ng the system of any one
State for a standard, as by om�tt�ng a prov�s�on altogether and
leav�ng the matter, as has been done, to leg�slat�ve regulat�on.



The propos�t�ons wh�ch have been made for supply�ng the om�ss�on
have rather served to �llustrate than to obv�ate the d�ff�culty of the
th�ng. The m�nor�ty of Pennsylvan�a have proposed th�s mode of
express�on for the purpose "Tr�al by jury shall be as heretofore" and
th�s I ma�nta�n would be senseless and nugatory. The Un�ted States,
�n the�r un�ted or collect�ve capac�ty, are the OBJECT to wh�ch all
general prov�s�ons �n the Const�tut�on must necessar�ly be construed
to refer. Now �t �s ev�dent that though tr�al by jury, w�th var�ous
l�m�tat�ons, �s known �n each State �nd�v�dually, yet �n the Un�ted
States, AS SUCH, �t �s at th�s t�me altogether unknown, because the
present federal government has no jud�c�ary power whatever; and
consequently there �s no proper antecedent or prev�ous
establ�shment to wh�ch the term HERETOFORE could relate. It
would therefore be dest�tute of a prec�se mean�ng, and �noperat�ve
from �ts uncerta�nty.

As, on the one hand, the form of the prov�s�on would not fulf�l the
�ntent of �ts proposers, so, on the other, �f I apprehend that �ntent
r�ghtly, �t would be �n �tself �nexped�ent. I presume �t to be, that
causes �n the federal courts should be tr�ed by jury, �f, �n the State
where the courts sat, that mode of tr�al would obta�n �n a s�m�lar case
�n the State courts; that �s to say, adm�ralty causes should be tr�ed �n
Connect�cut by a jury, �n New York w�thout one. The capr�c�ous
operat�on of so d�ss�m�lar a method of tr�al �n the same cases, under
the same government, �s of �tself suff�c�ent to �nd�spose every
wellregulated judgment towards �t. Whether the cause should be
tr�ed w�th or w�thout a jury, would depend, �n a great number of
cases, on the acc�dental s�tuat�on of the court and part�es.

But th�s �s not, �n my est�mat�on, the greatest object�on. I feel a deep
and del�berate conv�ct�on that there are many cases �n wh�ch the tr�al
by jury �s an �nel�g�ble one. I th�nk �t so part�cularly �n cases wh�ch
concern the publ�c peace w�th fore�gn nat�ons that �s, �n most cases
where the quest�on turns wholly on the laws of nat�ons. Of th�s
nature, among others, are all pr�ze causes. Jur�es cannot be
supposed competent to �nvest�gat�ons that requ�re a thorough



knowledge of the laws and usages of nat�ons; and they w�ll
somet�mes be under the �nfluence of �mpress�ons wh�ch w�ll not
suffer them to pay suff�c�ent regard to those cons�derat�ons of publ�c
pol�cy wh�ch ought to gu�de the�r �nqu�r�es. There would of course be
always danger that the r�ghts of other nat�ons m�ght be �nfr�nged by
the�r dec�s�ons, so as to afford occas�ons of repr�sal and war. Though
the proper prov�nce of jur�es be to determ�ne matters of fact, yet �n
most cases legal consequences are compl�cated w�th fact �n such a
manner as to render a separat�on �mpract�cable.

It w�ll add great we�ght to th�s remark, �n relat�on to pr�ze causes, to
ment�on that the method of determ�n�ng them has been thought
worthy of part�cular regulat�on �n var�ous treat�es between d�fferent
powers of Europe, and that, pursuant to such treat�es, they are
determ�nable �n Great Br�ta�n, �n the last resort, before the k�ng
h�mself, �n h�s pr�vy counc�l, where the fact, as well as the law,
undergoes a re-exam�nat�on. Th�s alone demonstrates the �mpol�cy
of �nsert�ng a fundamental prov�s�on �n the Const�tut�on wh�ch would
make the State systems a standard for the nat�onal government �n
the art�cle under cons�derat�on, and the danger of encumber�ng the
government w�th any const�tut�onal prov�s�ons the propr�ety of wh�ch
�s not �nd�sputable.

My conv�ct�ons are equally strong that great advantages result from
the separat�on of the equ�ty from the law jur�sd�ct�on, and that the
causes wh�ch belong to the former would be �mproperly comm�tted to
jur�es. The great and pr�mary use of a court of equ�ty �s to g�ve rel�ef
IN EXTRAORDINARY CASES, wh�ch are EXCEPTIONS2 to general
rules. To un�te the jur�sd�ct�on of such cases w�th the ord�nary
jur�sd�ct�on, must have a tendency to unsettle the general rules, and
to subject every case that ar�ses to a SPECIAL determ�nat�on; wh�le
a separat�on of the one from the other has the contrary effect of
render�ng one a sent�nel over the other, and of keep�ng each w�th�n
the exped�ent l�m�ts. Bes�des th�s, the c�rcumstances that const�tute
cases proper for courts of equ�ty are �n many �nstances so n�ce and
�ntr�cate, that they are �ncompat�ble w�th the gen�us of tr�als by jury.
They requ�re often such long, del�berate, and cr�t�cal �nvest�gat�on as



would be �mpract�cable to men called from the�r occupat�ons, and
obl�ged to dec�de before they were perm�tted to return to them. The
s�mpl�c�ty and exped�t�on wh�ch form the d�st�ngu�sh�ng characters of
th�s mode of tr�al requ�re that the matter to be dec�ded should be
reduced to some s�ngle and obv�ous po�nt; wh�le the l�t�gat�ons usual
�n chancery frequently comprehend a long tra�n of m�nute and
�ndependent part�culars.

It �s true that the separat�on of the equ�ty from the legal jur�sd�ct�on �s
pecul�ar to the Engl�sh system of jur�sprudence: wh�ch �s the model
that has been followed �n several of the States. But �t �s equally true
that the tr�al by jury has been unknown �n every case �n wh�ch they
have been un�ted. And the separat�on �s essent�al to the preservat�on
of that �nst�tut�on �n �ts pr�st�ne pur�ty. The nature of a court of equ�ty
w�ll read�ly perm�t the extens�on of �ts jur�sd�ct�on to matters of law;
but �t �s not a l�ttle to be suspected, that the attempt to extend the
jur�sd�ct�on of the courts of law to matters of equ�ty w�ll not only be
unproduct�ve of the advantages wh�ch may be der�ved from courts of
chancery, on the plan upon wh�ch they are establ�shed �n th�s State,
but w�ll tend gradually to change the nature of the courts of law, and
to underm�ne the tr�al by jury, by �ntroduc�ng quest�ons too
compl�cated for a dec�s�on �n that mode.

These appeared to be conclus�ve reasons aga�nst �ncorporat�ng the
systems of all the States, �n the format�on of the nat�onal jud�c�ary,
accord�ng to what may be conjectured to have been the attempt of
the Pennsylvan�a m�nor�ty. Let us now exam�ne how far the
propos�t�on of Massachusetts �s calculated to remedy the supposed
defect.

It �s �n th�s form: "In c�v�l act�ons between c�t�zens of d�fferent States,
every �ssue of fact, ar�s�ng �n ACTIONS AT COMMON LAW, may be
tr�ed by a jury �f the part�es, or e�ther of them request �t."

Th�s, at best, �s a propos�t�on conf�ned to one descr�pt�on of causes;
and the �nference �s fa�r, e�ther that the Massachusetts convent�on
cons�dered that as the only class of federal causes, �n wh�ch the tr�al
by jury would be proper; or that �f des�rous of a more extens�ve



prov�s�on, they found �t �mpract�cable to dev�se one wh�ch would
properly answer the end. If the f�rst, the om�ss�on of a regulat�on
respect�ng so part�al an object can never be cons�dered as a mater�al
�mperfect�on �n the system. If the last, �t affords a strong
corroborat�on of the extreme d�ff�culty of the th�ng.

But th�s �s not all: �f we advert to the observat�ons already made
respect�ng the courts that subs�st �n the several States of the Un�on,
and the d�fferent powers exerc�sed by them, �t w�ll appear that there
are no express�ons more vague and �ndeterm�nate than those wh�ch
have been employed to character�ze THAT spec�es of causes wh�ch
�t �s �ntended shall be ent�tled to a tr�al by jury. In th�s State, the
boundar�es between act�ons at common law and act�ons of equ�table
jur�sd�ct�on, are ascerta�ned �n conform�ty to the rules wh�ch preva�l �n
England upon that subject. In many of the other States the
boundar�es are less prec�se. In some of them every cause �s to be
tr�ed �n a court of common law, and upon that foundat�on every
act�on may be cons�dered as an act�on at common law, to be
determ�ned by a jury, �f the part�es, or e�ther of them, choose �t.
Hence the same �rregular�ty and confus�on would be �ntroduced by a
compl�ance w�th th�s propos�t�on, that I have already not�ced as
result�ng from the regulat�on proposed by the Pennsylvan�a m�nor�ty.
In one State a cause would rece�ve �ts determ�nat�on from a jury, �f
the part�es, or e�ther of them, requested �t; but �n another State, a
cause exactly s�m�lar to the other, must be dec�ded w�thout the
�ntervent�on of a jury, because the State jud�cator�es var�ed as to
common-law jur�sd�ct�on.

It �s obv�ous, therefore, that the Massachusetts propos�t�on, upon th�s
subject cannot operate as a general regulat�on, unt�l some un�form
plan, w�th respect to the l�m�ts of common-law and equ�table
jur�sd�ct�ons, shall be adopted by the d�fferent States. To dev�se a
plan of that k�nd �s a task arduous �n �tself, and wh�ch �t would requ�re
much t�me and reflect�on to mature. It would be extremely d�ff�cult, �f
not �mposs�ble, to suggest any general regulat�on that would be
acceptable to all the States �n the Un�on, or that would perfectly
quadrate w�th the several State �nst�tut�ons.



It may be asked, Why could not a reference have been made to the
const�tut�on of th�s State, tak�ng that, wh�ch �s allowed by me to be a
good one, as a standard for the Un�ted States? I answer that �t �s not
very probable the other States would enterta�n the same op�n�on of
our �nst�tut�ons as we do ourselves. It �s natural to suppose that they
are h�therto more attached to the�r own, and that each would struggle
for the preference. If the plan of tak�ng one State as a model for the
whole had been thought of �n the convent�on, �t �s to be presumed
that the adopt�on of �t �n that body would have been rendered d�ff�cult
by the pred�lect�on of each representat�on �n favor of �ts own
government; and �t must be uncerta�n wh�ch of the States would
have been taken as the model. It has been shown that many of them
would be �mproper ones. And I leave �t to conjecture, whether, under
all c�rcumstances, �t �s most l�kely that New York, or some other
State, would have been preferred. But adm�t that a jud�c�ous
select�on could have been effected �n the convent�on, st�ll there
would have been great danger of jealousy and d�sgust �n the other
States, at the part�al�ty wh�ch had been shown to the �nst�tut�ons of
one. The enem�es of the plan would have been furn�shed w�th a f�ne
pretext for ra�s�ng a host of local prejud�ces aga�nst �t, wh�ch perhaps
m�ght have hazarded, �n no �ncons�derable degree, �ts f�nal
establ�shment.

To avo�d the embarrassments of a def�n�t�on of the cases wh�ch the
tr�al by jury ought to embrace, �t �s somet�mes suggested by men of
enthus�ast�c tempers, that a prov�s�on m�ght have been �nserted for
establ�sh�ng �t �n all cases whatsoever. For th�s I bel�eve, no
precedent �s to be found �n any member of the Un�on; and the
cons�derat�ons wh�ch have been stated �n d�scuss�ng the propos�t�on
of the m�nor�ty of Pennsylvan�a, must sat�sfy every sober m�nd that
the establ�shment of the tr�al by jury �n ALL cases would have been
an unpardonable error �n the plan.

In short, the more �t �s cons�dered the more arduous w�ll appear the
task of fash�on�ng a prov�s�on �n such a form as not to express too
l�ttle to answer the purpose, or too much to be adv�sable; or wh�ch



m�ght not have opened other sources of oppos�t�on to the great and
essent�al object of �ntroduc�ng a f�rm nat�onal government.

I cannot but persuade myself, on the other hand, that the d�fferent
l�ghts �n wh�ch the subject has been placed �n the course of these
observat�ons, w�ll go far towards remov�ng �n cand�d m�nds the
apprehens�ons they may have enterta�ned on the po�nt. They have
tended to show that the secur�ty of l�berty �s mater�ally concerned
only �n the tr�al by jury �n cr�m�nal cases, wh�ch �s prov�ded for �n the
most ample manner �n the plan of the convent�on; that even �n far the
greatest proport�on of c�v�l cases, and those �n wh�ch the great body
of the commun�ty �s �nterested, that mode of tr�al w�ll rema�n �n �ts full
force, as establ�shed �n the State const�tut�ons, untouched and
unaffected by the plan of the convent�on; that �t �s �n no case
abol�shed3 by that plan; and that there are great �f not
�nsurmountable d�ff�cult�es �n the way of mak�ng any prec�se and
proper prov�s�on for �t �n a Const�tut�on for the Un�ted States.

The best judges of the matter w�ll be the least anx�ous for a
const�tut�onal establ�shment of the tr�al by jury �n c�v�l cases, and w�ll
be the most ready to adm�t that the changes wh�ch are cont�nually
happen�ng �n the affa�rs of soc�ety may render a d�fferent mode of
determ�n�ng quest�ons of property preferable �n many cases �n wh�ch
that mode of tr�al now preva�ls. For my part, I acknowledge myself to
be conv�nced that even �n th�s State �t m�ght be advantageously
extended to some cases to wh�ch �t does not at present apply, and
m�ght as advantageously be abr�dged �n others. It �s conceded by all
reasonable men that �t ought not to obta�n �n all cases. The examples
of �nnovat�ons wh�ch contract �ts anc�ent l�m�ts, as well �n these
States as �n Great Br�ta�n, afford a strong presumpt�on that �ts former
extent has been found �nconven�ent, and g�ve room to suppose that
future exper�ence may d�scover the propr�ety and ut�l�ty of other
except�ons. I suspect �t to be �mposs�ble �n the nature of the th�ng to
f�x the salutary po�nt at wh�ch the operat�on of the �nst�tut�on ought to
stop, and th�s �s w�th me a strong argument for leav�ng the matter to
the d�scret�on of the leg�slature.



Th�s �s now clearly understood to be the case �n Great Br�ta�n, and �t
�s equally so �n the State of Connect�cut; and yet �t may be safely
aff�rmed that more numerous encroachments have been made upon
the tr�al by jury �n th�s State s�nce the Revolut�on, though prov�ded for
by a pos�t�ve art�cle of our const�tut�on, than has happened �n the
same t�me e�ther �n Connect�cut or Great Br�ta�n. It may be added
that these encroachments have generally or�g�nated w�th the men
who endeavor to persuade the people they are the warmest
defenders of popular l�berty, but who have rarely suffered
const�tut�onal obstacles to arrest them �n a favor�te career. The truth
�s that the general GENIUS of a government �s all that can be
substant�ally rel�ed upon for permanent effects. Part�cular prov�s�ons,
though not altogether useless, have far less v�rtue and eff�cacy than
are commonly ascr�bed to them; and the want of them w�ll never be,
w�th men of sound d�scernment, a dec�s�ve object�on to any plan
wh�ch exh�b�ts the lead�ng characters of a good government.

It certa�nly sounds not a l�ttle harsh and extraord�nary to aff�rm that
there �s no secur�ty for l�berty �n a Const�tut�on wh�ch expressly
establ�shes the tr�al by jury �n cr�m�nal cases, because �t does not do
�t �n c�v�l also; wh�le �t �s a notor�ous fact that Connect�cut, wh�ch has
been always regarded as the most popular State �n the Un�on, can
boast of no const�tut�onal prov�s�on for e�ther.

PUBLIUS.

1 It has been erroneously �ns�nuated, w�th regard to the court of
chancery, that th�s court generally tr�es d�sputed facts by a jury. The
truth �s, that references to a jury �n that court rarely happen, and are
�n no case necessary but where the val�d�ty of a dev�se of land
comes �nto quest�on.

2 It �s true that the pr�nc�ples by wh�ch that rel�ef �s governed are now
reduced to a regular system; but �t �s not the less true that they are �n
the ma�n appl�cable to SPECIAL c�rcumstances, wh�ch form
except�ons to general rules.



3 V�de No. 81, �n wh�ch the suppos�t�on of �ts be�ng abol�shed by the
appellate jur�sd�ct�on �n matters of fact be�ng vested �n the Supreme
Court, �s exam�ned and refuted.

FEDERALIST No. 84

Certa�n General and M�scellaneous Object�ons to the Const�tut�on
Cons�dered and Answered

From McLEAN's Ed�t�on, New York.

HAMILTON

To the People of the State of New York:

IN THE course of the forego�ng rev�ew of the Const�tut�on, I have
taken not�ce of, and endeavored to answer most of the object�ons
wh�ch have appeared aga�nst �t. There, however, rema�n a few wh�ch
e�ther d�d not fall naturally under any part�cular head or were
forgotten �n the�r proper places. These shall now be d�scussed; but
as the subject has been drawn �nto great length, I shall so far consult
brev�ty as to compr�se all my observat�ons on these m�scellaneous
po�nts �n a s�ngle paper.

The most cons�derable of the rema�n�ng object�ons �s that the plan of
the convent�on conta�ns no b�ll of r�ghts. Among other answers g�ven
to th�s, �t has been upon d�fferent occas�ons remarked that the
const�tut�ons of several of the States are �n a s�m�lar pred�cament. I



add that New York �s of the number. And yet the opposers of the new
system, �n th�s State, who profess an unl�m�ted adm�rat�on for �ts
const�tut�on, are among the most �ntemperate part�sans of a b�ll of
r�ghts. To just�fy the�r zeal �n th�s matter, they allege two th�ngs: one
�s that, though the const�tut�on of New York has no b�ll of r�ghts
pref�xed to �t, yet �t conta�ns, �n the body of �t, var�ous prov�s�ons �n
favor of part�cular pr�v�leges and r�ghts, wh�ch, �n substance amount
to the same th�ng; the other �s, that the Const�tut�on adopts, �n the�r
full extent, the common and statute law of Great Br�ta�n, by wh�ch
many other r�ghts, not expressed �n �t, are equally secured.

To the f�rst I answer, that the Const�tut�on proposed by the
convent�on conta�ns, as well as the const�tut�on of th�s State, a
number of such prov�s�ons.

Independent of those wh�ch relate to the structure of the
government, we f�nd the follow�ng: Art�cle 1, sect�on 3, clause 7
"Judgment �n cases of �mpeachment shall not extend further than to
removal from off�ce, and d�squal�f�cat�on to hold and enjoy any off�ce
of honor, trust, or prof�t under the Un�ted States; but the party
conv�cted shall, nevertheless, be l�able and subject to �nd�ctment,
tr�al, judgment, and pun�shment accord�ng to law." Sect�on 9, of the
same art�cle, clause 2 "The pr�v�lege of the wr�t of habeas corpus
shall not be suspended, unless when �n cases of rebell�on or
�nvas�on the publ�c safety may requ�re �t." Clause 3 "No b�ll of
atta�nder or ex-post-facto law shall be passed." Clause 7 "No t�tle of
nob�l�ty shall be granted by the Un�ted States; and no person hold�ng
any off�ce of prof�t or trust under them, shall, w�thout the consent of
the Congress, accept of any present, emolument, off�ce, or t�tle of
any k�nd whatever, from any k�ng, pr�nce, or fore�gn state." Art�cle 3,
sect�on 2, clause 3 "The tr�al of all cr�mes, except �n cases of
�mpeachment, shall be by jury; and such tr�al shall be held �n the
State where the sa�d cr�mes shall have been comm�tted; but when
not comm�tted w�th�n any State, the tr�al shall be at such place or
places as the Congress may by law have d�rected." Sect�on 3, of the
same art�cle "Treason aga�nst the Un�ted States shall cons�st only �n
levy�ng war aga�nst them, or �n adher�ng to the�r enem�es, g�v�ng



them a�d and comfort. No person shall be conv�cted of treason,
unless on the test�mony of two w�tnesses to the same overt act, or
on confess�on �n open court." And clause 3, of the same sect�on "The
Congress shall have power to declare the pun�shment of treason; but
no atta�nder of treason shall work corrupt�on of blood, or forfe�ture,
except dur�ng the l�fe of the person atta�nted." It may well be a
quest�on, whether these are not, upon the whole, of equal
�mportance w�th any wh�ch are to be found �n the const�tut�on of th�s
State. The establ�shment of the wr�t of habeas corpus, the proh�b�t�on
of ex-post-facto laws, and of TITLES OF NOBILITY, TO WHICH WE
HAVE NO CORRESPONDING PROVISION IN OUR
CONSTITUTION, are perhaps greater secur�t�es to l�berty and
republ�can�sm than any �t conta�ns. The creat�on of cr�mes after the
comm�ss�on of the fact, or, �n other words, the subject�ng of men to
pun�shment for th�ngs wh�ch, when they were done, were breaches
of no law, and the pract�ce of arb�trary �mpr�sonments, have been, �n
all ages, the favor�te and most form�dable �nstruments of tyranny.
The observat�ons of the jud�c�ous Blackstone,1 �n reference to the
latter, are well worthy of rec�tal: "To bereave a man of l�fe, Usays
he,e or by v�olence to conf�scate h�s estate, w�thout accusat�on or
tr�al, would be so gross and notor�ous an act of despot�sm, as must
at once convey the alarm of tyranny throughout the whole nat�on; but
conf�nement of the person, by secretly hurry�ng h�m to ja�l, where h�s
suffer�ngs are unknown or forgotten, �s a less publ�c, a less str�k�ng,
and therefore A MORE DANGEROUS ENGINE of arb�trary
government." And as a remedy for th�s fatal ev�l he �s everywhere
pecul�arly emphat�cal �n h�s encom�ums on the habeas-corpus act,
wh�ch �n one place he calls "the BULWARK of the Br�t�sh
Const�tut�on."2

Noth�ng need be sa�d to �llustrate the �mportance of the proh�b�t�on of
t�tles of nob�l�ty. Th�s may truly be denom�nated the corner-stone of
republ�can government; for so long as they are excluded, there can
never be ser�ous danger that the government w�ll be any other than
that of the people.



To the second that �s, to the pretended establ�shment of the common
and state law by the Const�tut�on, I answer, that they are expressly
made subject "to such alterat�ons and prov�s�ons as the leg�slature
shall from t�me to t�me make concern�ng the same." They are
therefore at any moment l�able to repeal by the ord�nary leg�slat�ve
power, and of course have no const�tut�onal sanct�on. The only use
of the declarat�on was to recogn�ze the anc�ent law and to remove
doubts wh�ch m�ght have been occas�oned by the Revolut�on. Th�s
consequently can be cons�dered as no part of a declarat�on of r�ghts,
wh�ch under our const�tut�ons must be �ntended as l�m�tat�ons of the
power of the government �tself.

It has been several t�mes truly remarked that b�lls of r�ghts are, �n
the�r or�g�n, st�pulat�ons between k�ngs and the�r subjects,
abr�dgements of prerogat�ve �n favor of pr�v�lege, reservat�ons of
r�ghts not surrendered to the pr�nce. Such was MAGNA CHARTA,
obta�ned by the barons, sword �n hand, from K�ng John. Such were
the subsequent conf�rmat�ons of that charter by succeed�ng pr�nces.
Such was the PETITION OF RIGHT assented to by Charles I., �n the
beg�nn�ng of h�s re�gn. Such, also, was the Declarat�on of R�ght
presented by the Lords and Commons to the Pr�nce of Orange �n
1688, and afterwards thrown �nto the form of an act of parl�ament
called the B�ll of R�ghts. It �s ev�dent, therefore, that, accord�ng to
the�r pr�m�t�ve s�gn�f�cat�on, they have no appl�cat�on to const�tut�ons
professedly founded upon the power of the people, and executed by
the�r �mmed�ate representat�ves and servants. Here, �n str�ctness, the
people surrender noth�ng; and as they reta�n every th�ng they have
no need of part�cular reservat�ons. "WE, THE PEOPLE of the Un�ted
States, to secure the bless�ngs of l�berty to ourselves and our
poster�ty, do ORDAIN and ESTABLISH th�s Const�tut�on for the
Un�ted States of Amer�ca." Here �s a better recogn�t�on of popular
r�ghts, than volumes of those aphor�sms wh�ch make the pr�nc�pal
f�gure �n several of our State b�lls of r�ghts, and wh�ch would sound
much better �n a treat�se of eth�cs than �n a const�tut�on of
government.



But a m�nute deta�l of part�cular r�ghts �s certa�nly far less appl�cable
to a Const�tut�on l�ke that under cons�derat�on, wh�ch �s merely
�ntended to regulate the general pol�t�cal �nterests of the nat�on, than
to a const�tut�on wh�ch has the regulat�on of every spec�es of
personal and pr�vate concerns. If, therefore, the loud clamors aga�nst
the plan of the convent�on, on th�s score, are well founded, no
ep�thets of reprobat�on w�ll be too strong for the const�tut�on of th�s
State. But the truth �s, that both of them conta�n all wh�ch, �n relat�on
to the�r objects, �s reasonably to be des�red.

I go further, and aff�rm that b�lls of r�ghts, �n the sense and to the
extent �n wh�ch they are contended for, are not only unnecessary �n
the proposed Const�tut�on, but would even be dangerous. They
would conta�n var�ous except�ons to powers not granted; and, on th�s
very account, would afford a colorable pretext to cla�m more than
were granted. For why declare that th�ngs shall not be done wh�ch
there �s no power to do? Why, for �nstance, should �t be sa�d that the
l�berty of the press shall not be restra�ned, when no power �s g�ven
by wh�ch restr�ct�ons may be �mposed? I w�ll not contend that such a
prov�s�on would confer a regulat�ng power; but �t �s ev�dent that �t
would furn�sh, to men d�sposed to usurp, a plaus�ble pretense for
cla�m�ng that power. They m�ght urge w�th a semblance of reason,
that the Const�tut�on ought not to be charged w�th the absurd�ty of
prov�d�ng aga�nst the abuse of an author�ty wh�ch was not g�ven, and
that the prov�s�on aga�nst restra�n�ng the l�berty of the press afforded
a clear �mpl�cat�on, that a power to prescr�be proper regulat�ons
concern�ng �t was �ntended to be vested �n the nat�onal government.
Th�s may serve as a spec�men of the numerous handles wh�ch would
be g�ven to the doctr�ne of construct�ve powers, by the �ndulgence of
an �njud�c�ous zeal for b�lls of r�ghts.

On the subject of the l�berty of the press, as much as has been sa�d,
I cannot forbear add�ng a remark or two: �n the f�rst place, I observe,
that there �s not a syllable concern�ng �t �n the const�tut�on of th�s
State; �n the next, I contend, that whatever has been sa�d about �t �n
that of any other State, amounts to noth�ng. What s�gn�f�es a
declarat�on, that "the l�berty of the press shall be �nv�olably



preserved"? What �s the l�berty of the press? Who can g�ve �t any
def�n�t�on wh�ch would not leave the utmost lat�tude for evas�on? I
hold �t to be �mpract�cable; and from th�s I �nfer, that �ts secur�ty,
whatever f�ne declarat�ons may be �nserted �n any const�tut�on
respect�ng �t, must altogether depend on publ�c op�n�on, and on the
general sp�r�t of the people and of the government.3 And here, after
all, as �s �nt�mated upon another occas�on, must we seek for the only
sol�d bas�s of all our r�ghts.

There rema�ns but one other v�ew of th�s matter to conclude the
po�nt. The truth �s, after all the declamat�ons we have heard, that the
Const�tut�on �s �tself, �n every rat�onal sense, and to every useful
purpose, A BILL OF RIGHTS. The several b�lls of r�ghts �n Great
Br�ta�n form �ts Const�tut�on, and conversely the const�tut�on of each
State �s �ts b�ll of r�ghts. And the proposed Const�tut�on, �f adopted,
w�ll be the b�ll of r�ghts of the Un�on. Is �t one object of a b�ll of r�ghts
to declare and spec�fy the pol�t�cal pr�v�leges of the c�t�zens �n the
structure and adm�n�strat�on of the government? Th�s �s done �n the
most ample and prec�se manner �n the plan of the convent�on;
comprehend�ng var�ous precaut�ons for the publ�c secur�ty, wh�ch are
not to be found �n any of the State const�tut�ons. Is another object of
a b�ll of r�ghts to def�ne certa�n �mmun�t�es and modes of proceed�ng,
wh�ch are relat�ve to personal and pr�vate concerns? Th�s we have
seen has also been attended to, �n a var�ety of cases, �n the same
plan. Advert�ng therefore to the substant�al mean�ng of a b�ll of r�ghts,
�t �s absurd to allege that �t �s not to be found �n the work of the
convent�on. It may be sa�d that �t does not go far enough, though �t
w�ll not be easy to make th�s appear; but �t can w�th no propr�ety be
contended that there �s no such th�ng. It certa�nly must be �mmater�al
what mode �s observed as to the order of declar�ng the r�ghts of the
c�t�zens, �f they are to be found �n any part of the �nstrument wh�ch
establ�shes the government. And hence �t must be apparent, that
much of what has been sa�d on th�s subject rests merely on verbal
and nom�nal d�st�nct�ons, ent�rely fore�gn from the substance of the
th�ng.



Another object�on wh�ch has been made, and wh�ch, from the
frequency of �ts repet�t�on, �t �s to be presumed �s rel�ed on, �s of th�s
nature: "It �s �mproper," say the objectors, "to confer such large
powers, as are proposed, upon the nat�onal government, because
the seat of that government must of necess�ty be too remote from
many of the States to adm�t of a proper knowledge on the part of the
const�tuent, of the conduct of the representat�ve body." Th�s
argument, �f �t proves any th�ng, proves that there ought to be no
general government whatever. For the powers wh�ch, �t seems to be
agreed on all hands, ought to be vested �n the Un�on, cannot be
safely �ntrusted to a body wh�ch �s not under every requ�s�te control.
But there are sat�sfactory reasons to show that the object�on �s �n
real�ty not well founded. There �s �n most of the arguments wh�ch
relate to d�stance a palpable �llus�on of the �mag�nat�on. What are the
sources of �nformat�on by wh�ch the people �n Montgomery County
must regulate the�r judgment of the conduct of the�r representat�ves
�n the State leg�slature? Of personal observat�on they can have no
benef�t. Th�s �s conf�ned to the c�t�zens on the spot. They must
therefore depend on the �nformat�on of �ntell�gent men, �n whom they
conf�de; and how must these men obta�n the�r �nformat�on? Ev�dently
from the complex�on of publ�c measures, from the publ�c pr�nts, from
correspondences w�th the�r representat�ves, and w�th other persons
who res�de at the place of the�r del�berat�ons. Th�s does not apply to
Montgomery County only, but to all the count�es at any cons�derable
d�stance from the seat of government.

It �s equally ev�dent that the same sources of �nformat�on would be
open to the people �n relat�on to the conduct of the�r representat�ves
�n the general government, and the �mped�ments to a prompt
commun�cat�on wh�ch d�stance may be supposed to create, w�ll be
overbalanced by the effects of the v�g�lance of the State
governments. The execut�ve and leg�slat�ve bod�es of each State w�ll
be so many sent�nels over the persons employed �n every
department of the nat�onal adm�n�strat�on; and as �t w�ll be �n the�r
power to adopt and pursue a regular and effectual system of
�ntell�gence, they can never be at a loss to know the behav�or of
those who represent the�r const�tuents �n the nat�onal counc�ls, and



can read�ly commun�cate the same knowledge to the people. The�r
d�spos�t�on to appr�se the commun�ty of whatever may prejud�ce �ts
�nterests from another quarter, may be rel�ed upon, �f �t were only
from the r�valsh�p of power. And we may conclude w�th the fullest
assurance that the people, through that channel, w�ll be better
�nformed of the conduct of the�r nat�onal representat�ves, than they
can be by any means they now possess of that of the�r State
representat�ves.

It ought also to be remembered that the c�t�zens who �nhab�t the
country at and near the seat of government w�ll, �n all quest�ons that
affect the general l�berty and prosper�ty, have the same �nterest w�th
those who are at a d�stance, and that they w�ll stand ready to sound
the alarm when necessary, and to po�nt out the actors �n any
pern�c�ous project. The publ�c papers w�ll be exped�t�ous messengers
of �ntell�gence to the most remote �nhab�tants of the Un�on.

Among the many cur�ous object�ons wh�ch have appeared aga�nst
the proposed Const�tut�on, the most extraord�nary and the least
colorable �s der�ved from the want of some prov�s�on respect�ng the
debts due TO the Un�ted States. Th�s has been represented as a
tac�t rel�nqu�shment of those debts, and as a w�cked contr�vance to
screen publ�c defaulters. The newspapers have teemed w�th the
most �nflammatory ra�l�ngs on th�s head; yet there �s noth�ng clearer
than that the suggest�on �s ent�rely vo�d of foundat�on, the offspr�ng of
extreme �gnorance or extreme d�shonesty. In add�t�on to the remarks
I have made upon the subject �n another place, I shall only observe
that as �t �s a pla�n d�ctate of common-sense, so �t �s also an
establ�shed doctr�ne of pol�t�cal law, that "STATES NEITHER LOSE
ANY OF THEIR RIGHTS, NOR ARE DISCHARGED FROM ANY OF
THEIR OBLIGATIONS, BY A CHANGE IN THE FORM OF THEIR
CIVIL GOVERNMENT."4 The last object�on of any consequence,
wh�ch I at present recollect, turns upon the art�cle of expense. If �t
were even true, that the adopt�on of the proposed government would
occas�on a cons�derable �ncrease of expense, �t would be an
object�on that ought to have no we�ght aga�nst the plan.



The great bulk of the c�t�zens of Amer�ca are w�th reason conv�nced,
that Un�on �s the bas�s of the�r pol�t�cal happ�ness. Men of sense of
all part�es now, w�th few except�ons, agree that �t cannot be
preserved under the present system, nor w�thout rad�cal alterat�ons;
that new and extens�ve powers ought to be granted to the nat�onal
head, and that these requ�re a d�fferent organ�zat�on of the federal
government a s�ngle body be�ng an unsafe depos�tary of such ample
author�t�es. In conced�ng all th�s, the quest�on of expense must be
g�ven up; for �t �s �mposs�ble, w�th any degree of safety, to narrow the
foundat�on upon wh�ch the system �s to stand. The two branches of
the leg�slature are, �n the f�rst �nstance, to cons�st of only s�xty-f�ve
persons, wh�ch �s the same number of wh�ch Congress, under the
ex�st�ng Confederat�on, may be composed. It �s true that th�s number
�s �ntended to be �ncreased; but th�s �s to keep pace w�th the
progress of the populat�on and resources of the country. It �s ev�dent
that a less number would, even �n the f�rst �nstance, have been
unsafe, and that a cont�nuance of the present number would, �n a
more advanced stage of populat�on, be a very �nadequate
representat�on of the people.

Whence �s the dreaded augmentat�on of expense to spr�ng? One
source �nd�cated, �s the mult�pl�cat�on of off�ces under the new
government. Let us exam�ne th�s a l�ttle.

It �s ev�dent that the pr�nc�pal departments of the adm�n�strat�on
under the present government, are the same wh�ch w�ll be requ�red
under the new. There are now a Secretary of War, a Secretary of
Fore�gn Affa�rs, a Secretary for Domest�c Affa�rs, a Board of
Treasury, cons�st�ng of three persons, a Treasurer, ass�stants, clerks,
etc. These off�cers are �nd�spensable under any system, and w�ll
suff�ce under the new as well as the old. As to ambassadors and
other m�n�sters and agents �n fore�gn countr�es, the proposed
Const�tut�on can make no other d�fference than to render the�r
characters, where they res�de, more respectable, and the�r serv�ces
more useful. As to persons to be employed �n the collect�on of the
revenues, �t �s unquest�onably true that these w�ll form a very
cons�derable add�t�on to the number of federal off�cers; but �t w�ll not



follow that th�s w�ll occas�on an �ncrease of publ�c expense. It w�ll be
�n most cases noth�ng more than an exchange of State for nat�onal
off�cers. In the collect�on of all dut�es, for �nstance, the persons
employed w�ll be wholly of the latter descr�pt�on. The States
�nd�v�dually w�ll stand �n no need of any for th�s purpose. What
d�fference can �t make �n po�nt of expense to pay off�cers of the
customs appo�nted by the State or by the Un�ted States? There �s no
good reason to suppose that e�ther the number or the salar�es of the
latter w�ll be greater than those of the former.

Where then are we to seek for those add�t�onal art�cles of expense
wh�ch are to swell the account to the enormous s�ze that has been
represented to us? The ch�ef �tem wh�ch occurs to me respects the
support of the judges of the Un�ted States. I do not add the
Pres�dent, because there �s now a pres�dent of Congress, whose
expenses may not be far, �f any th�ng, short of those wh�ch w�ll be
�ncurred on account of the Pres�dent of the Un�ted States. The
support of the judges w�ll clearly be an extra expense, but to what
extent w�ll depend on the part�cular plan wh�ch may be adopted �n
regard to th�s matter. But upon no reasonable plan can �t amount to a
sum wh�ch w�ll be an object of mater�al consequence.

Let us now see what there �s to counterbalance any extra expense
that may attend the establ�shment of the proposed government. The
f�rst th�ng wh�ch presents �tself �s that a great part of the bus�ness
wh�ch now keeps Congress s�tt�ng through the year w�ll be
transacted by the Pres�dent. Even the management of fore�gn
negot�at�ons w�ll naturally devolve upon h�m, accord�ng to general
pr�nc�ples concerted w�th the Senate, and subject to the�r f�nal
concurrence. Hence �t �s ev�dent that a port�on of the year w�ll suff�ce
for the sess�on of both the Senate and the House of
Representat�ves; we may suppose about a fourth for the latter and a
th�rd, or perhaps half, for the former. The extra bus�ness of treat�es
and appo�ntments may g�ve th�s extra occupat�on to the Senate.
From th�s c�rcumstance we may �nfer that, unt�l the House of
Representat�ves shall be �ncreased greatly beyond �ts present
number, there w�ll be a cons�derable sav�ng of expense from the



d�fference between the constant sess�on of the present and the
temporary sess�on of the future Congress.

But there �s another c�rcumstance of great �mportance �n the v�ew of
economy. The bus�ness of the Un�ted States has h�therto occup�ed
the State leg�slatures, as well as Congress. The latter has made
requ�s�t�ons wh�ch the former have had to prov�de for. Hence �t has
happened that the sess�ons of the State leg�slatures have been
protracted greatly beyond what was necessary for the execut�on of
the mere local bus�ness of the States. More than half the�r t�me has
been frequently employed �n matters wh�ch related to the Un�ted
States. Now the members who compose the leg�slatures of the
several States amount to two thousand and upwards, wh�ch number
has h�therto performed what under the new system w�ll be done �n
the f�rst �nstance by s�xty-f�ve persons, and probably at no future
per�od by above a fourth or f�fth of that number. The Congress under
the proposed government w�ll do all the bus�ness of the Un�ted
States themselves, w�thout the �ntervent�on of the State leg�slatures,
who thenceforth w�ll have only to attend to the affa�rs of the�r
part�cular States, and w�ll not have to s�t �n any proport�on as long as
they have heretofore done. Th�s d�fference �n the t�me of the
sess�ons of the State leg�slatures w�ll be clear ga�n, and w�ll alone
form an art�cle of sav�ng, wh�ch may be regarded as an equ�valent
for any add�t�onal objects of expense that may be occas�oned by the
adopt�on of the new system.

The result from these observat�ons �s that the sources of add�t�onal
expense from the establ�shment of the proposed Const�tut�on are
much fewer than may have been �mag�ned; that they are
counterbalanced by cons�derable objects of sav�ng; and that wh�le �t
�s quest�onable on wh�ch s�de the scale w�ll preponderate, �t �s certa�n
that a government less expens�ve would be �ncompetent to the
purposes of the Un�on.

PUBLIUS.



1. V�de Blackstone's "Commentar�es," vol. 1., p. 136.

2. V�de Blackstone's "Commentar�es," vol. �v., p. 438.

3. To show that there �s a power �n the Const�tut�on by wh�ch the
l�berty of the press may be affected, recourse has been had to the
power of taxat�on. It �s sa�d that dut�es may be la�d upon the
publ�cat�ons so h�gh as to amount to a proh�b�t�on. I know not by what
log�c �t could be ma�nta�ned, that the declarat�ons �n the State
const�tut�ons, �n favor of the freedom of the press, would be a
const�tut�onal �mped�ment to the �mpos�t�on of dut�es upon
publ�cat�ons by the State leg�slatures. It cannot certa�nly be
pretended that any degree of dut�es, however low, would be an
abr�dgment of the l�berty of the press. We know that newspapers are
taxed �n Great Br�ta�n, and yet �t �s notor�ous that the press nowhere
enjoys greater l�berty than �n that country. And �f dut�es of any k�nd
may be la�d w�thout a v�olat�on of that l�berty, �t �s ev�dent that the
extent must depend on leg�slat�ve d�scret�on, respect�ng the l�berty of
the press, w�ll g�ve �t no greater secur�ty than �t w�ll have w�thout
them. The same �nvas�ons of �t may be effected under the State
const�tut�ons wh�ch conta�n those declarat�ons through the means of
taxat�on, as under the proposed Const�tut�on, wh�ch has noth�ng of
the k�nd. It would be qu�te as s�gn�f�cant to declare that government
ought to be free, that taxes ought not to be excess�ve, etc., as that
the l�berty of the press ought not to be restra�ned.
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HAMILTON

To the People of the State of New York:

ACCORDING to the formal d�v�s�on of the subject of these papers,
announced �n my f�rst number, there would appear st�ll to rema�n for
d�scuss�on two po�nts: "the analogy of the proposed government to
your own State const�tut�on," and "the add�t�onal secur�ty wh�ch �ts
adopt�on w�ll afford to republ�can government, to l�berty, and to
property." But these heads have been so fully ant�c�pated and
exhausted �n the progress of the work, that �t would now scarcely be
poss�ble to do any th�ng more than repeat, �n a more d�lated form,
what has been heretofore sa�d, wh�ch the advanced stage of the
quest�on, and the t�me already spent upon �t, consp�re to forb�d.

It �s remarkable, that the resemblance of the plan of the convent�on
to the act wh�ch organ�zes the government of th�s State holds, not
less w�th regard to many of the supposed defects, than to the real
excellences of the former. Among the pretended defects are the re-
el�g�b�l�ty of the Execut�ve, the want of a counc�l, the om�ss�on of a
formal b�ll of r�ghts, the om�ss�on of a prov�s�on respect�ng the l�berty
of the press. These and several others wh�ch have been noted �n the
course of our �nqu�r�es are as much chargeable on the ex�st�ng
const�tut�on of th�s State, as on the one proposed for the Un�on; and
a man must have slender pretens�ons to cons�stency, who can ra�l at
the latter for �mperfect�ons wh�ch he f�nds no d�ff�culty �n excus�ng �n
the former. Nor �ndeed can there be a better proof of the �ns�ncer�ty
and affectat�on of some of the zealous adversar�es of the plan of the
convent�on among us, who profess to be the devoted adm�rers of the
government under wh�ch they l�ve, than the fury w�th wh�ch they have
attacked that plan, for matters �n regard to wh�ch our own
const�tut�on �s equally or perhaps more vulnerable.

The add�t�onal secur�t�es to republ�can government, to l�berty and to
property, to be der�ved from the adopt�on of the plan under
cons�derat�on, cons�st ch�efly �n the restra�nts wh�ch the preservat�on



of the Un�on w�ll �mpose on local fact�ons and �nsurrect�ons, and on
the amb�t�on of powerful �nd�v�duals �n s�ngle States, who may
acqu�re cred�t and �nfluence enough, from leaders and favor�tes, to
become the despots of the people; �n the d�m�nut�on of the
opportun�t�es to fore�gn �ntr�gue, wh�ch the d�ssolut�on of the
Confederacy would �nv�te and fac�l�tate; �n the prevent�on of
extens�ve m�l�tary establ�shments, wh�ch could not fa�l to grow out of
wars between the States �n a d�sun�ted s�tuat�on; �n the express
guaranty of a republ�can form of government to each; �n the absolute
and un�versal exclus�on of t�tles of nob�l�ty; and �n the precaut�ons
aga�nst the repet�t�on of those pract�ces on the part of the State
governments wh�ch have underm�ned the foundat�ons of property
and cred�t, have planted mutual d�strust �n the breasts of all classes
of c�t�zens, and have occas�oned an almost un�versal prostrat�on of
morals.

Thus have I, fellow-c�t�zens, executed the task I had ass�gned to
myself; w�th what success, your conduct must determ�ne. I trust at
least you w�ll adm�t that I have not fa�led �n the assurance I gave you
respect�ng the sp�r�t w�th wh�ch my endeavors should be conducted. I
have addressed myself purely to your judgments, and have
stud�ously avo�ded those asper�t�es wh�ch are too apt to d�sgrace
pol�t�cal d�sputants of all part�es, and wh�ch have been not a l�ttle
provoked by the language and conduct of the opponents of the
Const�tut�on. The charge of a consp�racy aga�nst the l�bert�es of the
people, wh�ch has been �nd�scr�m�nately brought aga�nst the
advocates of the plan, has someth�ng �n �t too wanton and too
mal�gnant, not to exc�te the �nd�gnat�on of every man who feels �n h�s
own bosom a refutat�on of the calumny. The perpetual changes
wh�ch have been rung upon the wealthy, the well-born, and the
great, have been such as to �nsp�re the d�sgust of all sens�ble men.
And the unwarrantable concealments and m�srepresentat�ons wh�ch
have been �n var�ous ways pract�ced to keep the truth from the publ�c
eye, have been of a nature to demand the reprobat�on of all honest
men. It �s not �mposs�ble that these c�rcumstances may have
occas�onally betrayed me �nto �ntemperances of express�on wh�ch I
d�d not �ntend; �t �s certa�n that I have frequently felt a struggle



between sens�b�l�ty and moderat�on; and �f the former has �n some
�nstances preva�led, �t must be my excuse that �t has been ne�ther
often nor much.

Let us now pause and ask ourselves whether, �n the course of these
papers, the proposed Const�tut�on has not been sat�sfactor�ly
v�nd�cated from the aspers�ons thrown upon �t; and whether �t has not
been shown to be worthy of the publ�c approbat�on, and necessary to
the publ�c safety and prosper�ty. Every man �s bound to answer these
quest�ons to h�mself, accord�ng to the best of h�s consc�ence and
understand�ng, and to act agreeably to the genu�ne and sober
d�ctates of h�s judgment. Th�s �s a duty from wh�ch noth�ng can g�ve
h�m a d�spensat�on. 'T �s one that he �s called upon, nay, constra�ned
by all the obl�gat�ons that form the bands of soc�ety, to d�scharge
s�ncerely and honestly. No part�al mot�ve, no part�cular �nterest, no
pr�de of op�n�on, no temporary pass�on or prejud�ce, w�ll just�fy to
h�mself, to h�s country, or to h�s poster�ty, an �mproper elect�on of the
part he �s to act. Let h�m beware of an obst�nate adherence to party;
let h�m reflect that the object upon wh�ch he �s to dec�de �s not a
part�cular �nterest of the commun�ty, but the very ex�stence of the
nat�on; and let h�m remember that a major�ty of Amer�ca has already
g�ven �ts sanct�on to the plan wh�ch he �s to approve or reject.

I shall not d�ssemble that I feel an ent�re conf�dence �n the arguments
wh�ch recommend the proposed system to your adopt�on, and that I
am unable to d�scern any real force �n those by wh�ch �t has been
opposed. I am persuaded that �t �s the best wh�ch our pol�t�cal
s�tuat�on, hab�ts, and op�n�ons w�ll adm�t, and super�or to any the
revolut�on has produced.

Concess�ons on the part of the fr�ends of the plan, that �t has not a
cla�m to absolute perfect�on, have afforded matter of no small
tr�umph to �ts enem�es. "Why," say they, "should we adopt an
�mperfect th�ng? Why not amend �t and make �t perfect before �t �s
�rrevocably establ�shed?" Th�s may be plaus�ble enough, but �t �s only
plaus�ble. In the f�rst place I remark, that the extent of these
concess�ons has been greatly exaggerated. They have been stated



as amount�ng to an adm�ss�on that the plan �s rad�cally defect�ve, and
that w�thout mater�al alterat�ons the r�ghts and the �nterests of the
commun�ty cannot be safely conf�ded to �t. Th�s, as far as I have
understood the mean�ng of those who make the concess�ons, �s an
ent�re pervers�on of the�r sense. No advocate of the measure can be
found, who w�ll not declare as h�s sent�ment, that the system, though
�t may not be perfect �n every part, �s, upon the whole, a good one; �s
the best that the present v�ews and c�rcumstances of the country w�ll
perm�t; and �s such an one as prom�ses every spec�es of secur�ty
wh�ch a reasonable people can des�re.

I answer �n the next place, that I should esteem �t the extreme of
�mprudence to prolong the precar�ous state of our nat�onal affa�rs,
and to expose the Un�on to the jeopardy of success�ve exper�ments,
�n the ch�mer�cal pursu�t of a perfect plan. I never expect to see a
perfect work from �mperfect man. The result of the del�berat�ons of all
collect�ve bod�es must necessar�ly be a compound, as well of the
errors and prejud�ces, as of the good sense and w�sdom, of the
�nd�v�duals of whom they are composed. The compacts wh�ch are to
embrace th�rteen d�st�nct States �n a common bond of am�ty and
un�on, must as necessar�ly be a comprom�se of as many d�ss�m�lar
�nterests and �ncl�nat�ons. How can perfect�on spr�ng from such
mater�als?

The reasons ass�gned �n an excellent l�ttle pamphlet lately publ�shed
�n th�s c�ty,1 are unanswerable to show the utter �mprobab�l�ty of
assembl�ng a new convent�on, under c�rcumstances �n any degree
so favorable to a happy �ssue, as those �n wh�ch the late convent�on
met, del�berated, and concluded. I w�ll not repeat the arguments
there used, as I presume the product�on �tself has had an extens�ve
c�rculat�on. It �s certa�nly well worthy the perusal of every fr�end to h�s
country. There �s, however, one po�nt of l�ght �n wh�ch the subject of
amendments st�ll rema�ns to be cons�dered, and �n wh�ch �t has not
yet been exh�b�ted to publ�c v�ew. I cannot resolve to conclude
w�thout f�rst tak�ng a survey of �t �n th�s aspect.



It appears to me suscept�ble of absolute demonstrat�on, that �t w�ll be
far more easy to obta�n subsequent than prev�ous amendments to
the Const�tut�on. The moment an alterat�on �s made �n the present
plan, �t becomes, to the purpose of adopt�on, a new one, and must
undergo a new dec�s�on of each State. To �ts complete establ�shment
throughout the Un�on, �t w�ll therefore requ�re the concurrence of
th�rteen States. If, on the contrary, the Const�tut�on proposed should
once be rat�f�ed by all the States as �t stands, alterat�ons �n �t may at
any t�me be effected by n�ne States. Here, then, the chances are as
th�rteen to n�ne2 �n favor of subsequent amendment, rather than of
the or�g�nal adopt�on of an ent�re system.

Th�s �s not all. Every Const�tut�on for the Un�ted States must
�nev�tably cons�st of a great var�ety of part�culars, �n wh�ch th�rteen
�ndependent States are to be accommodated �n the�r �nterests or
op�n�ons of �nterest. We may of course expect to see, �n any body of
men charged w�th �ts or�g�nal format�on, very d�fferent comb�nat�ons
of the parts upon d�fferent po�nts. Many of those who form a major�ty
on one quest�on, may become the m�nor�ty on a second, and an
assoc�at�on d�ss�m�lar to e�ther may const�tute the major�ty on a th�rd.
Hence the necess�ty of mould�ng and arrang�ng all the part�culars
wh�ch are to compose the whole, �n such a manner as to sat�sfy all
the part�es to the compact; and hence, also, an �mmense
mult�pl�cat�on of d�ff�cult�es and casualt�es �n obta�n�ng the collect�ve
assent to a f�nal act. The degree of that mult�pl�cat�on must ev�dently
be �n a rat�o to the number of part�culars and the number of part�es.

But every amendment to the Const�tut�on, �f once establ�shed, would
be a s�ngle propos�t�on, and m�ght be brought forward s�ngly. There
would then be no necess�ty for management or comprom�se, �n
relat�on to any other po�nt no g�v�ng nor tak�ng. The w�ll of the
requ�s�te number would at once br�ng the matter to a dec�s�ve �ssue.
And consequently, whenever n�ne, or rather ten States, were un�ted
�n the des�re of a part�cular amendment, that amendment must
�nfall�bly take place. There can, therefore, be no compar�son
between the fac�l�ty of affect�ng an amendment, and that of
establ�sh�ng �n the f�rst �nstance a complete Const�tut�on.



In oppos�t�on to the probab�l�ty of subsequent amendments, �t has
been urged that the persons delegated to the adm�n�strat�on of the
nat�onal government w�ll always be d�s�ncl�ned to y�eld up any port�on
of the author�ty of wh�ch they were once possessed. For my own part
I acknowledge a thorough conv�ct�on that any amendments wh�ch
may, upon mature cons�derat�on, be thought useful, w�ll be
appl�cable to the organ�zat�on of the government, not to the mass of
�ts powers; and on th�s account alone, I th�nk there �s no we�ght �n the
observat�on just stated. I also th�nk there �s l�ttle we�ght �n �t on
another account. The �ntr�ns�c d�ff�culty of govern�ng th�rteen States
at any rate, �ndependent of calculat�ons upon an ord�nary degree of
publ�c sp�r�t and �ntegr�ty, w�ll, �n my op�n�on constantly �mpose on the
nat�onal rulers the necess�ty of a sp�r�t of accommodat�on to the
reasonable expectat�ons of the�r const�tuents. But there �s yet a
further cons�derat�on, wh�ch proves beyond the poss�b�l�ty of a doubt,
that the observat�on �s fut�le. It �s th�s that the nat�onal rulers,
whenever n�ne States concur, w�ll have no opt�on upon the subject.
By the f�fth art�cle of the plan, the Congress w�ll be obl�ged "on the
appl�cat�on of the leg�slatures of two th�rds of the States, wh�ch at
present amount to n�ne, to call a convent�on for propos�ng
amendments, wh�ch shall be val�d, to all �ntents and purposes, as
part of the Const�tut�on, when rat�f�ed by the leg�slatures of three
fourths of the States, or by convent�ons �n three fourths thereof." The
words of th�s art�cle are peremptory. The Congress "shall call a
convent�on." Noth�ng �n th�s part�cular �s left to the d�scret�on of that
body. And of consequence, all the declamat�on about the
d�s�ncl�nat�on to a change van�shes �n a�r. Nor however d�ff�cult �t may
be supposed to un�te two th�rds or three fourths of the State
leg�slatures, �n amendments wh�ch may affect local �nterests, can
there be any room to apprehend any such d�ff�culty �n a un�on on
po�nts wh�ch are merely relat�ve to the general l�berty or secur�ty of
the people. We may safely rely on the d�spos�t�on of the State
leg�slatures to erect barr�ers aga�nst the encroachments of the
nat�onal author�ty.

If the forego�ng argument �s a fallacy, certa�n �t �s that I am myself
dece�ved by �t, for �t �s, �n my concept�on, one of those rare �nstances



�n wh�ch a pol�t�cal truth can be brought to the test of a mathemat�cal
demonstrat�on. Those who see the matter �n the same l�ght w�th me,
however zealous they may be for amendments, must agree �n the
propr�ety of a prev�ous adopt�on, as the most d�rect road to the�r own
object.

The zeal for attempts to amend, pr�or to the establ�shment of the
Const�tut�on, must abate �n every man who �s ready to accede to the
truth of the follow�ng observat�ons of a wr�ter equally sol�d and
�ngen�ous: "To balance a large state or soc�ety Usays hee, whether
monarch�cal or republ�can, on general laws, �s a work of so great
d�ff�culty, that no human gen�us, however comprehens�ve, �s able, by
the mere d�nt of reason and reflect�on, to effect �t. The judgments of
many must un�te �n the work; exper�ence must gu�de the�r labor; t�me
must br�ng �t to perfect�on, and the feel�ng of �nconven�ences must
correct the m�stakes wh�ch they INEVITABLY fall �nto �n the�r f�rst
tr�als and exper�ments."3 These jud�c�ous reflect�ons conta�n a
lesson of moderat�on to all the s�ncere lovers of the Un�on, and ought
to put them upon the�r guard aga�nst hazard�ng anarchy, c�v�l war, a
perpetual al�enat�on of the States from each other, and perhaps the
m�l�tary despot�sm of a v�ctor�ous demagogue, �n the pursu�t of what
they are not l�kely to obta�n, but from t�me and exper�ence. It may be
�n me a defect of pol�t�cal fort�tude, but I acknowledge that I cannot
enterta�n an equal tranqu�ll�ty w�th those who affect to treat the
dangers of a longer cont�nuance �n our present s�tuat�on as
�mag�nary. A nat�on, w�thout a nat�onal government, �s, �n my v�ew, an
awful spectacle. The establ�shment of a Const�tut�on, �n t�me of
profound peace, by the voluntary consent of a whole people, �s a
prod�gy, to the complet�on of wh�ch I look forward w�th trembl�ng
anx�ety. I can reconc�le �t to no rules of prudence to let go the hold
we now have, �n so arduous an enterpr�se, upon seven out of the
th�rteen States, and after hav�ng passed over so cons�derable a part
of the ground, to recommence the course. I dread the more the
consequences of new attempts, because I know that powerful
�nd�v�duals, �n th�s and �n other States, are enem�es to a general
nat�onal government �n every poss�ble shape.



PUBLIUS.

1 Ent�tled "An Address to the People of the State of New York."

2 It may rather be sa�d TEN, for though two th�rds may set on foot
the measure, three fourths must rat�fy.

3 Hume's "Essays," vol. �., page 128: "The R�se of Arts and
Sc�ences."
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